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Coram  Dt;vAt,  Ch.  J.,  Caron,  J.,  Drummond.  J.,  BADaLir,  J.      , 

•  No.  81. 

OWEN  LYNCH,  ET  AI^.,  -  ."" 

if^<!/endant»  in  the  Court  below), 
■  AND  Appkllants  ; 

ANDREW  MACPARLANE 

,  "        ■        .  ■      i 

,  {Plaintiff  in  the  Court  below), 

'  '  '  p 

«.buuy  Of  the  B.n  to  p.,  tHe  Xi:^:^:z:-^::^tLt^:  '""••  «"••  '"^-  «^-  '"•• 

the  re«^ndont  the  ««m  o /^  ^9  -  Irt"?'^  ?  '''^"''"*^  ^'^  ^"^  ^ 
'  The  facta  whfch  gave  ri^  to  thrrll  A.  '"*°"'"  ""•*  ''°''*«- 

be  briefly  stated  asSow"         '''V^'P''"'''^  ^  "''"«''  '«>  ^he  Court  below  may 

V^Vd^dl^ ^l^^^J^^^^^^  respondent  aued  out  a  writ  of  capia,  ad 

^'"'"''^^^r^^o.presleser.icedstdordre.^rl^.l,^^^^^ 
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.COURT  OF  QIIEKN'8  HENCH,  lflfl8. 


"  ou  $ur  euj-  U  tlitfn  Owm  'Lynch  et  TM(ti>hih.  Hnpin,  ot  <|u'4^<<ftut  de  •ouiiiU- 
"  tion  i\  t«il  iumlit  ortiro,  lu  dit  d«5fuiidciir  payom  nu  dit  duiiiinduur  ra  ordanoo 
'/  •vco  int»<f|l  ct  dopoim  ;  ot  quo  iliuu  U'  cat  ou  le  dit  iHfmdeur  M  itt  livreniH 
"  i*(f.>i  til  i/ur  rttf Ill's,  ou  ««•  jhii/eritit ihih  /«•  Iknuituleiir  tfl  qiu'tu»  dit,  qu'ahrt 
"eu.i  l««  dilu  Owoii  Lynch  ct  Thitphilo  Hiipin,  sU-nijnjent  ft  promi'tent  9oU- 
"  dalnnteiU  ]myir  ou  dit  dcmnndnur  m  dito  or<«ttnco,  »vo<j  liinSrut  ct  ddpoim." 
Sudi  prtHOi'diiiK"  wore  nftorwiinU  \w\  in  tlio  cii»o,  that  by  the fliiii  judnniont 
rond.^ri'd  tliircin  on  iho  Slnt  iliiy  of  October,  18«54,  tlio  Moid  Siiuk-h  Lynch  lifM 
foiid.Mniicd  to  pay  roMpoiidont   the  huiu  of  812(»3.40  currency,  bc^idua  iutcrost 

ond  coHta. 

Th..'  Hiiid  JiinicH  Lynch  haviuR  wholly  fniU'd  to  luiko  and fyln.  In  the  office  pf 
the  llroilumotiiry  of  the  Court,  a  Htmcuicnt  under  oath,  Huch  m  rcquirod  by  the 
I'ith  Kierioii  of  the  Act.  within  thirty  daya  from  the  rcndt-rinn  of  the  judgment, 
lio  wu»  ordered  by  a  ju(l(inicnt  of  the  Court  rendered  on  the  20th  April,  18l)ft-, 
to  bo  iniprlKoned  in  the  common  piol  of  thin  diHtriot,  for  the  period  otn\%  nipnthfl, 
in  puniMhmont  of  hix  miNConducf,  and  ncjjlcct  to  make  and  fylo  such  Rtuteuient  . 
ofuroMiiid,  of  which  he  waH  thereby  adjudged  to  have  boon  >?uHty. 

Tills  order,  for  thi!  Imprisonment  of  nuid  JamoH  Lynch  vinn  pvrHOiintly  seri'fd 
on  Thtv.phile  Unpin  (one  of  the  opjiellantM),  on  the  2!»lh  of  July,  18(U),  and  oj^ 
C)wcn  Lynch  (the  other  appfeliunt),  on  the  2nd  of  Anj^uot,  18C!V,  with  a  notice 
at  foot,  Bi);ned  by  thtt  respondent,  in  tho  following  words:—"  You  are  hereby 
'•  rci|uircd,  na  Aic  bail  ot  Bocuritiett  of  tho  mild  defendant,  JiimoH  Lynch,  to  ttur- 
"roiuhr.  111  c:iu;c  to  be  hariendtrcd,  forthwith,  the  body  of  the  aaid  Jumeu 
"  liyiich,  for  tho  purpose  and  according  to  tho  rc(|uircmentfl  of  the  IbrcK^'inR 
"  ordi-r,  and  that  in  dcfuolt  of  your'  bo  doing,  tho  laid  plaintiff,  Andrew  Mac- 
"  Farlanc,  will  Hue  you  for  the  recovery  of  tho  debt,  intcrost,  co.stH  and  sub.xe- 
;'  fniont  costM  due,  owing  and  payable  to  him  by  the  wiid  James  Lynch." 

The  wunth  after  servioo  of  said  order  (withiu  which,  by  tho  Jeyns  of  tho 
Bond,  the  appellants  wjro  bound  to  Hurrondor  tho  body  of  aaid  Jamofi  Lynch) 
rxpireif  on  tin:  2iul  of  Si^ptumlHT,  18(55,  and,  in  consequence,  tho  respondent 
sued  the  appellants,  on  tho  11th  of  September,  18G,'>,  for  tho  recovery  of  the 
dobt,'intoro8t  and  costs  duo  by  James  Lynclr,  by 'writ  served  ou  Theophile 
llijiin,  on  tho  13th  of  September,  1805,  and  on  Owen  Lynch,  on  the  14th  Sop- 
tombcr,  1 805,  and  returnable  tho  2iid  of  October,  1  ^t>5. 

On  the  Itith  .September,  18G5  {iiiundy,  more  than  one  month  aml-a-hatf 
after  thr  rejjuircdtime),  tho  appellants  cmscd  tho  said  James  Lynch  to  bo  im- 
prisoned, and  on  the  29ih  of  September,  1805,  they  offered  to  pay  respondent 
82.1.27  OH  and  for  tho  costs  oT  his  action. 

The  respondent,  con.sidering  that  the.  liability  of  the  appellants  to  pay  tlic 
debt,  interest  aud«  coets  duo  hiiu  by  Jimi's  Lynch  hid  become  abnolute,  by 
reason  of  their  failure  to  surrender  tho  body  of  the  debtor  within  one  month  of 
the  service  on  thorn  of  tho  order  to  that  end,  returned  his  action  into  Court. 

The  appellants  pleaded  three  exceptions  pereniptoires  and  tli?  general  issue. 

By  the  first  cxccpition,  the  appellants  contended,  that  they  had  never  been 
legally  put  en  demeure  to  produce  the  body  of  said  James  Lynch.  ^      .  ^ 

By  th$  second  exception,  the  appellants  alleged  that  tjioy  had  done  diltgonce' 
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fr«u.luo«.|jr..b..»l„„d,Vo.„  „r...in«  .ai.l  J.„un,  Lynch  tlJeuZ;  .Td"  th.t  '" 

I.a  l.«,l.fr  chnrKod  with  th.,  c.c.ueio.  „f  .„i.J  writ  I.L.uoa  .„i.|  Ja  io'  L, 

IfiC5,ontholGthor8.tt.if„l,^.r,  1805.;.  •'" -'"i  ol  April, 

«4"7  !?  "'!  "'*'■•'',•":'"'""•  """  "PHI«"t«  oontondod  M...t  their  off.r,  t»  n.r 

rh«  fn||,.„i„K  WMH  the  ju,l,„u.„t  tif  tho  Suportor  Coun : 
thi«  c:.u«o  by  the  d«f«„d  ,nf.     i,   i.    ,  \      ,    "  ."'Y"'  "«  P'^'^J'^J  "nd  proved  in 

do  -./.voJttrdiic^^^^^^ 

«l.«us,Md  live  hundred  nnd  forty  d-MarH  rortv^iiriln         ^'  "'"  ''^  **'"' 

r-rty  ce„..,  „,nount  in  prinoip d  of  the jud.lcn  o  dU  P  ,""'"",^"'  "'  ""^ 
thir,.«.t  day  of Octol!;.,  oL  ^^^^^ns^.i^^t.^^^^^lf^^'^'  «»  "'« 
.".n  cau.e,  bearing  „„n.bcr  ,..,8.  whoroin' ho  .  d  A .  ';  '.^.^'^r;  '"  »  ""■  • 
Pl-nnft  againnt  one  Jun.o.  Lyncl,  „f  the  To.n  of  H.cK>k  lie  in  tl  t"""  ^". 
.  c  I  .ovincc  of  Canada  hentoCorc  co„H,itutTn«  the  iC^Joi  Un  r^'^  '^ 
Mcrch.int,   th.n  in  th<i  citv  of  Ar„„tr.,.  i     i  .•     i  '^PP"'"  ^""ada, 

.^  l.«n.l.od  and  tidrty  Jo    ii  1'^^^^^^^^^^^^  '"':'"'""' '    ""'^  "--^-".Pf  thro 

('PP™l«i<l<').  rendered  on    the  ninth  Sentenihern      V  '^^  Q""""  «  B'^-ch 

by  HHd  Superior  Curt  on  the  tvn-ntv  oit|.,>.  *  "'""'"""y  J'"'S"'cnt  pronounced 
""d  Hixty-one.  „,.,„.,  the  :27c^  w'^^TT"'  ^'«'"  """^^"^ 
«bovc  cause  .No.  1208  against  the  sd(JME;:T  '^ '/'~'''^'''>'  "«"ed  in  the 
«»n«^other  cont-s  8ub«equn,tly  incurred  mfli^.'  J'  •"''!'  ""''"  "«"'"«^  '"'". 
*.Ud  declaration  ;    and'fbr  t  e  n  v     1 T  "•"'"^'  ''i'  ""'  ^'''^'  '»  *" 

tWce  doIl...r«  Iftd  forty  cent     tl^i    e  1  r  ""l"'  '"'  '"''''  '"""^^'^  "^''^ 

«cven  dollar.  „„d  Je  cTntV^^,^^^^^^^^^^^^^^ 
lt'oan.o  and  muvnJlilT       T        T'  "'"  '^^■'«"d"'f«  in  this  cause 

defV^ndantH,  on  .he  no^Z^^^^^,  j  ""^   '''f  -'-«'^  '"'o   by  tho  s.id  >         : 
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•nd  (Iftjr.|»«  dollar*  and  IWMitj  einia,  fhitn  llw  lwwly;p<jomlYay  of  March, 
00*  Ihnuiand  aight  liuiidred  and  tii^yont;  on  llircc  huiuired  ami  ii«»«o»>  a«vai» 
dolinn  and  aavanlj  ctnU,  fron  ih«  eighth  April, ono  thouaand  t\n^\t  huhdrnd'aixl 
•iatjone  ;  on  lhre«  huiiilr«d  and  m»oiHj  dnllara and  HD;  wnu,  from  iba  fourtb 
dajr  of  March,  ona  lliouvand  aittht  hundred  and  aiitj  ona,  anil  on  thrw  hundra<| 
and  (hirt7-a«v«n  dniUra  and  nina  canta,  from  tho  fnurtcehth  daj  of  .<l<ipi«iiib«r 
one  tliouMnd  cinhl  hiiiidrad  and  aixly  |lve,  dulo  of  aurriM  of  pniroaa  in  lliia  oaut» 
until  paid  and  oui(ta  of  auit."' 

Doutre,  Q.  C,  for  appellanta,  auhniittad  tlio  r«ll<iwinR  propoahiona;  J 
L«a  up|)elaDta'*ouniatUsnt  huniblvutcn),  (ju«  ehuouu  de  9pa  nioytna  do  d^feuif 
aurait  d(i  <»irc  aocu«>illi,  conin/ii  una  r^poniiu  ficfbriouna  4  I'aotinn  d«  I'intini^. 

lERB  KxoBi'TioN.— I^  BpptluntN  )|r(<iondiMit  qu'ila  n'nnt  Juniola  forlnit  leu? 
cautiunneniant.  Pour  appr^cier  cOsUioyou  do  ddl'unae,  il  eat  utila  d'avuirauut 
lea  jreui  le  teite  du  oautionuenient.      •  • 

Owv»  Lynch,  conitncrv«nt.da  Ueaiiharnoiii,  et  Th^ophilc  Rapin,  liAtollior  dfr 
Motilrrful,  prtJHcnU  on  permHinc,  promcUont  ol  Htipulont  ao^idniromdnt  p.iur  iit  do  It 
part  ila  Jaiuea  Lynch,  lo  dofendcur  on  oetts  ouuiio,  qua  lui  l«  dit  JtiniOM   Lyuoh 
•  M  livrera  da-nialua  el  rt  lo  ftarde  du  alit^riff  du  dIt  DiHtrict  do  iMontrrful.dct  (|u'»T 
en  uera  requit  par  un  ordre  de  la  dite  Cour  on  'raurun  jwjr  d'lWIle,  <(inaric<  on  " 
vertu  de  la  loi ;  ou  aoua  tin  nioia  aprin'  Ic  wirvico  do  tot  ordro  aur  lui,    lo  dit 
d^fi'iidcur.  (uiaur  tux,  Up  dita  Owen  Lynch  ot  Tliiiophilo  Rnpin,  ot  qu'A  dCfaut 
de  aouuiniiMnion  d  teraundit  ordre,  lo  dit  d^fondour  piiiera  Au  dit.diniiindour  R» 
cr<uuco  avuo  intoiCt  et  diipouM,  ot  quo  dana  lo  c^h  p6  lo  dit  domundtul-  au  a«- 
livrerait  paa  tel  quo  rcquiit,  ou  no  pnyeriiifpaH  Ic  dcnundcur  tcl  quo-auNdit, 
qu'Hloracui,  laadita  Owen  Lynoli  iel  Tli«Sopliilo  Uiipiu,  H'Jngngontot  promcttent 
solidaircment  do  payer  au  dit  dcmondeur  hh  ditc  crtSanco  uvco  inlt'rflt  et  diJpcna."' 
Sur  une   rcquOie  ex  parte  Viutiiuv  a  obtcnu  lo   19  avril  1805   I'ordro  con 
dumifnnt  Juuioa  Lynch  4  uu  cuipriaonnenicnt  dc  nit  moia.-    Dupuia  IV'ponuo  ou 
oe  jupeuicnt  a  M    rendu,  la  Cour  Su|  ericuro  a  invurioblement  juj;<J  qu'un 
d^lcndcur  deviiit  filro  notifie  dca  proc<5(l«<«  '^ndoptds  centre   lui,  pour,Mqu<Srir 
rapplicution  dcH  cliiUNca  pi'nuloa  du  Slatul.      iMaiiir' co  nleal  pna   la  lo  vice  de 
procedure  dont  Bc  plnigrnnt   Ic.s appdhnlti.     L'ordro  condumnnnt^JanicM  Lyuoh 
A  renipriHonncnieut  n'^tiyt  pas  un  ordre  ni  i.  Jiinica  Lynch,  ni  4  aca  cautionH  da 
le  livrcr.     Pour  nous  servir  dca  ternjes  de  Ciiutionnoniunt,  Junios  Lynph  n'HiUt 
pas  requit  dc'so  livrcr  ct  les  ouutions  n'<5tuic«t  jms  d'nvontogo  reqiiisfs  do.  le 
livror.  L'intim^  couiprcnnnt  rinHuffi.>.oncedc  6cltc  ordro  A  regard  dcM  caution.!  a 
cru  y  Hupi)l<5eren  les  rwjudnint  luihiime  de  livrer  (Surrender)  leur  prhicipai. 

Miiis  locuutionnenicut  n't)bligciiit  les  cautions  tl  ngir  quo  lor^qu'ell«)H  scruiont 
requisca  par  un  ordre  de  la  Cuur  ou  d'aucun  juije  U'icelle  et  uou  pas  sur  unei 
rcquiMlion  du  dcniandcur.    ,  ' 

Sur  raiiin  auquci  les  cuutionR^nvniont  droit,  voir  :  ^ 

SruKODER,  Law  ofBail,  pp.  167,  ItJH.  "     ' 

Addison,  On  Contracts,  No.  1123 :     "In  the  cafc  of  penril  b(^d8,  if  tjioro^ir 
a  condition  annexed  to  the  hond  for  tho  benefit  of  tho. obligor,  and  the  obligee 
is^y  the  terms  of  it,  to  do  the  first  act  or  to- concur  with  the  obligor  in  doing 
tbc  fir«t  actf  ho  must  do  or  concur  in  doing  that  first  act  before  ho  can  demand 
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*l ;  jl  U  with  r«g.rd  .0  J.|«  |„  ,h,  „Muro  of  .  c„„,ntlo„  pro«..|int.'  ' 

IOT....H  ()bllK.tlomNo,  Ufl-..L.d^fclU«r  napeut  Cf  mU  •„  d«„,ur.     •      ^ 
qu*  par  udo  dvuiiinao  en  jmlloe."  '  »vm%,»n, 

dun.  lo  bjit  d.,  donner  lieu  A  oet.o  ,.ctid„  ct  ,,uo  U  .ppoUnu  ont  dJTS 
,  do  livrcrV-ur  pr.ocij«l  p.,  I,  Mt  du  domtndour  o«"F°''««  , 

X..  prouvo  }lc.«  .ppol.au  .  ^tabli  1„  vdri.d  do  oe.'...ortron.  hor.  d.  tout  douto        '     '  ^ 

0  m\l,  04  ,K,„«o„„.  tJ„,„o.  Ly„..|,  do  f.ir..„fo1r  A  CO  dernier  quo  lo.  io.  1  A 

|.W.r.  pluMour.  foi.  li.  dit  J.„.o,  Lynob,  et  qu*  loin  do  I "  '  l^^'^         • 

«>  «u.au  do  lu.  conuno  ^^.(^t  6,6  J.n.e.  Lynch  .quj  fat  charpS  d  Wdh;n 

dor  1  l.«.«.or ;  quo  dur.nt  co  ten.p.,  J.„,e.  Lynch  .J  retird  .uiTn„erl«  dl      A      " 

P0TU..K,  Obligation.,  No.  349>m  «. ;  "  H  „ou."?e.to  A  .bm,rvor  qu'il  no         *'      '  ^ 
a  dtdempflclid  do  .'acquittor  down  obligation."  q««.  le  aoD.teur 

men.   naurait  nen  f„u  pour  <,a,p6chor  le.  .ppollant.  do  HvrJr  lo  di    Jamor  "< 
tint'  \t'::^;^^^''^r  'e.  appelant,  dTpayor  la  dette'du     p     ^a" 
Lynch  a.  l-.nt  J  dan.  lo,  ca.  do^non  livrai^on  di  dit  Jan.o.  Lynch  '„S 

n:s::,rw:r  ^^"^""  ^-^^^-^  -  ^"^«-"  -^  ^^ 

Lo  po'       '    " 
appelant 
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Ljnri*^  ont  offort  Ics  frois  par  lui  fiiits  jusqu'au  moiuont  do  octto  notification .     li  cat  d© 

llMfkriane.    plus  CD  i'uit  quolc  dit  Jaijifa  Ljncli  a  flubi  touto  la  peine  do  non  omprisnnnenicnt 

do  six  nms  ct  quo  hI  Io  ju^omcnt  dont  est  nppcl  etait  niaintonu,  rintinid  auruit 

^     Bubstnntiellcniont  obtenu  deux  fois,  sous  doux  formes  difforontc)),  I'accomplissc- 

mcnt  dcs  conditions  du  cautionuomcnt,  o'est-iVdiro  la  livraison  de  James' LyiicU^ 

.     ~       sa  puuition  par  six  mois  d'om[>ri^onticnient  ct  en  ni^mc  fomps  la  peine  Htipul«$a 

pour  no  I'rtvoir  pas  livrd  I  .f  . 

-.    La  prdtjcntion  do  I'intinid,  telle  qu'cxposi-c  en  Cour  Inrorieure,  est  quo  d^s 

quo   Ic  dolui,  duraiit  loquc^  Ic  dt^fcndcur  doit  etre  livr^i  par  scs  ouutions,  est 

expire,  la  peine  est  cncqurire  sans  reniodo.     11  so  fondo  pour  cela  sur  Ics  tcrmcs 

do  la  3«>mc  soim  section  de  Id/J^unic  section  du  chupitre  87  dcs  Statuts  licfbndus 

du  B)ts-0^inada,  Inquclle  eWtian'uo  dans  Ics  tcrnios  suivants: 

*  "3.  Et  si  Ic  defendeur,  contro  Icquel  il  a  &\i  uinsi  uinis   un  ordre  d'empri- 

sonnement  nc  so  livre  pas  do  lui-nictnc  ou  n'est  pns  livr^  ti  cct  effct  conTbrnid 

ment  iiux  ixificnces  du  dit  ordre  ii ogt  4gard,  alors-les  parties  qui  so  sont  portcos 

cautions  que  le  defendeur  so  rcniettrait  sous  la  gurdc  du  sh($i'if,  soront  dds  co 

mcment  lii  tenues  de  p'lycrnu  dit  deninndcur  la  detto,  les  intgrCts  et  Ics  frais 

relutivcniont  auxqucis  il  a  did  ddnnd  caution,  aiqsi  quo  les  frais  subi-cquents." 

Cette  loi  n'cst  pas  plus  positive,  quant  tk  r«5cli«5iinco  du  tcrmO  ou  do  la  con-  - 

dition ,  quo  ne  Io  sont  toutes  les  lois  en  vigucur  dans  Io  pays.     D'apr«is  uos  lois 

la  clause  )>enale,  a  quelquc  jienre  d'obligation   qu'elle  soit  attaebdo,  n'est  que 

coniniinatoiro,  et  elle  pout  toujours  etre    ^vitdu  pur  I'accomplisseniont,  mOuio 

•'  tardif,  do  I'oMigauon  a  liiquclle  cllo  est  jointo.  • 

Sur  la  clause  coniiuinatoirc,  voir  les  autorites  citdcs  in  re  Homier  et  Dcnicrs, 

.  Icr  Juri)<t,  p.  13. 

PoTiilER,  Obligations,  ^p.  349:  "Stlon  rios  usages,  soit  quo  I'obligation 
prituitivc  eoiiticnno  un  toruio,  dam  Icquel  ellc  duivc  «3trc  accomplic,  soit  qu'elle 
n'cn  conticnne  auoun,  il  faut  ordhxaireinent  ^ce  mot  est  expliqud  dans  la  noiei 
del'auttur)  unc  interpollatioii  judioiairo,  pour  mtttrc  Io  debiteur  eu  demeure 
et-pour  donnet  en  con.<<5qucnce  ouverture  ii  la  peine." 
Ivtyi,  Obligations,  No.  672. 

GuyoT,  lit'p.  Vo.  cliiuse : ,"  Les  pcines  stipuldcs   dans   les  actcs  sent  ordi- 
naircment  re|iutt5es  comntinatoires,  ^  rnoihs  quo  la  partio  intdressee  tie  prouvo 
,     %         en  justice  qu'elle  a  souffert  un  prejudice  reel  pa^r  I'inexc^t'ution  de  la  convention 
do  la  part  do  I'obligd,  etc.,   etc."      "  Dans  les  jugements  rcndes,  soit  en  matiore 
civtle   criminello,  lorsqu'il  y  a  quelquc   disposition  qu^  ordonne  i\  uno  partio 
'  ,    de  fairc  quelquo  chose  dans  un  ccrUtin  temps,  p(-ino  do  ddchdane  do  quelque 

droit,  cette  disposition  n'est  i<$puteo  que  comminatoire,  c'est-ii-diro,  que  bolui 
quiii'a   pas  ezdcutif  Io  jugeuicnt  dans  le  temps  &x6,  n'est  pas  pour  cela  d«5chu 
^  de  son  droit  a  nioins  qii'll  i'vchdaucc  de  I'autrc  partic  n'ait  obtenu  un  jugoment 
-^W  qjij  I'ordonne  ainsi,  etc.^tiP.'*'  v  . 

.  I^^EM,  Vo,  Peine.     Sect.  2,  page  67; 
,    *       .       Argoij,  J5r6it  Franyais,  liv.  3,  eh.  24et35,  toni»2,  pp.  ^1^^ 
*   •  «..4Jou8S¥AO  deLacombe,  Vo.  clause,  No.  9,  10. 

Si  Ton  obji'Cte  quo    le    Cupins  est  ^une  institution    anglaise  et  que  noa» 
devons  etre  gouvoriids  par  la  jurisprudence  anglaise  sur  co  point,  Ica  appclants. 
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)mler  ct  Dcniers, 


«ans  admettre  rexticHtudo  de  cetto  propoHition,  prdtondcnt  fiuo,  niLjo  duns  oe 
cas,  iln  doivent  avoir  gain  de  cfiuse. 

Stoky,  On  ContractH,  Xo.  1(J20,  p.  833:  When  a  certain  gross  sihn  of 
money  .8  reserved,  in  an  agreement,  to  be  paid  in  cu«o  of  the  non-performaiice 
of  such  agVecuicnt,  it  is  genbrally  to  be  considered  as  a  penalty,  the  legal  opdra- 
lion  of  which  ,s  not  to  create  a  forfeiture  of  that  entire  smu,  but  only  to  cover 
the  actual  damages  occasioned  by  the  bretich  of  contracte." 

Ice  le  seul  do.um:.ge  c^nsistait  dans  les  d'action.-le^iels  ont'dt^  offirts  " 
ScHRODEU,  Law  of  li^il,  p.  83:  "  Formerly  nothing  was  considered  tg-bc  a 
per  ormance  to  the  condition  of  the  bail  b..nd  except  putting  in  and  perfecting 
ba4l  above      But  u  is  now  determined  that  a  principal  by  voluntarily  surrender 
lug  himself,  &c.,  &c.,  the  Courts  will  stay  proceeding  on  the  bail  bond." 

IDEM,  p.  147:  '•  Bail  above  may  be  put  in  and  the  principal  rendered  before 
the  return  of  the  writ  or  at  any  time  ponJin^-thc  suit  or  even  after  judgment, 
subject  to  the  following  remarks.  Formerly  it  was  the  \,rmko  of  the  Courts  to 
t  iTwm"  .  ?'  ''"  T"'  "■  ""*  "'  --.'«^*  ca-sa.  Subsequently  the 
'  fi  "f  """"  '""•'';  "  '•^"'^^'-  ""«*'^  ^?  ">»'J«  wa  J»nded  to  the  return  of  the 
111  St  and  afterwards  to  that  of  the, Second,  Sci  fac."     '    ' 

td^T'  ^-  ^!? ''  "^T  *•""  ""  '""•^  •"  ""  «''"■''»  ^Z'^^*'.  ««  the  recognizance 

hey  have  .n  the  King's  Bench  by  bill,  the  space  o/"  eight  entire  'dayTin  full 

term  next  after  the  return  of  /he  process  against  them,  to  make  the  render  ".    . 

J^ikewise  when  an  action  w/s  commenced  and  afterwards-discontinued  and  the 

bail  rendered  the  principal  before  the  bringing  of  a  new  action,  the  Court  held  •' 

„  thejender  to  be  gooa,  its  being   before  the  return  of  the  process  in  the  new 

lDE.M,pp.  149,  153,54.  . 

est^tir'"  ^''^""'"'1'  J-  '''  P-  ^^^  «»«"'^>-^«-te  que  la  pratique  anglaise 
est  telle  que  rapport^e  dans  Schroder,      la  page  284  et  suiv,  on   voit  que  les 
cautions  sous  certaines  circons.ances.  obtiennent  du  ddlai  ^ur  |>rodurieu 
principal,  mSme  apr^s  ja  pouisuite  institude  contre  eux.     Suivant  c^te  n  rtial 

Tidd's  Practice,  T.  ler  p.  288.  , 

^l.^'f'^^r  P'"^*''"'^"'- «°  ««"^  in'-^rieure,  quo  la  jurisprudence  an^lake  paa 
plus  que  celle  que  nous  tenons  de  I'ancien  droit  fran^aU  ne  pouvaient   avo 
d  influence  sur  la  question,  vu  que  notre  statut  ne  laisse'aucune  place  rrinduT 

'Anrjrdt«  1        •"'^"'«^'":«'  P"  '««  tribunau,..    II  en  est  de  mSme  eu 
ivngleterre,  dans  la  question  qui  nous  occupe. 

the  drr*.  ^'  ^^ ''  '"^''"  ^^"  '^'  ««°'*'*'«»  of  **  b»"  bond  to  be  that 
tied  fendunt  appear  atl^time  and.place  montioned  in  the^writ,  whierifhe 

tZZ^  ""d  the  sheriff  obtains  a  right  of  action  for  the  whole  debt  secured  "by 
the  bond,  to  the  full  extent  of  'the  penalty  and  costs."  ^ 
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Ainsi  sous  (|ueKjuo  point  do  vuc  que  Ton  envisage  la  position  qu 'occupaicirt 
les  appclnnts,  iors  du  retour  dc  Taction  de  I'intinnJ  en  Coi^r,  le  jugeuient  do  la 
Cour  Inr^ricnre  uo  /peut  r<^Hibtcr  auz  fins  du  prt^.sent  appeK 
Jiethiine,  Q.  C,  for  respondent,  ftrpuod,  in  effect  as  follows: — 
No  satisfactory  evidence  was  aJdul(ed  to  prove  any  fraudulent  action  by  res-* 
poijdffnt,  in  connection  with  tiio  warrant  of  the  22ud  of  May. last.     And,  had 
tiiere  been,  the.  fact  that  the  warrant  issued  at  respondent's  instance,  was  re- 
turned into  court  on  the  9th  of  June,  18G5  {imirty  two  montha  before  the  rts- 
poiKfeiit,  formnUif  notijied  the  (tppdbmis  to  suirendtr  the  hudy  of  James  Lynch), 
estublishcs  that  the  respondent's  conducT,  in  connection  with  the  execution  of 
that  warrant,  could  have  had  no  effect  to  prevent  the  surrender  demanded  by  the 
notice  served  on  the  appellants  on  the  2yth  July,  and  2nd  August,  1865. 

The  pretension  that  there  was  no'nu's  en  dimeni-e  is  completely  answered  by  the 
appellants'  written  tidraission-  (paper  24  of^cord),  thai  they  were  served  with 
the  order  of  29th  of  July,  18C5,  and  the  notice  to  surrender  written  at  the. 
footthereof,  and  by  the  appellants'^ own  exkibit,  No.  3  (paper  15  of  the  record) 
whichstatcsinthebody  thereof,— that'* OH  ^/(erHeH<^-n/H/&  day  of  July  last  " 
(1S65),  they,  the  appellants,;  were  duly  notlfii^d  as  the  bail  or  securities  of  the 
"  said  defendant,  James  Lynch,  to  sumuuhr,  or]  cause  to  be  surrendered 
"  FORTHWITH,  the  body  of  the  said  James  Lyncli,y«/-  the  purpose  and  according 
"  to  the  reijulremeuts  of  the  said  judgment— (ulated  in  the  preceding  para- 
graph to  be  the  judgment  or  order  of  the  19th  April,  1865,  ordering  the  said 
James  Lyuclhto  be  imprisoned  for  six  months). 

As  to  the  argument,  that  the  order  for  the  imprisonment  of  James  Lynch  ^ 
was  not  an  order  to  surrender  himself,  within  the  meaning  of  the  bail  bond,  the 
respondent  answers  that  the  bail  bond  was  given  in  terms  of  the  11th  section  of 
the  Act,  chap.  87  of  the  Consolidated  Statutes  of  Lower  Canada,  and  that  the 
12th  section  of  the  Act  explains  under  what  circumstances  such  an  "order  to 
surrender  himself"  can  issue,  and  the  character  or  nature  of  the  order. 

The  character  or  nature  of  such  "order  "  is  thus  stated  in  the  2nd  8ub-sectioi» 
of  said  12th  section  :— '•  then  the  Court,  or  any  Judge  thereof  *  *  shall  or- 
der the  dtifaadmt  to  be  imprisfAml  in  the  common '^aol  *  *  '*;"  precisely 
the  kind  of  order  given  in  the  present  instance., 

By  the  3rd  sub-section  of  pcctipn  12,  it  is  then  enacted,—"  and  if  the  defend- 
"  ant,  so  onlered  to  be  imprisoned,  does  not  surrender  himself  and  is  not  surren- 
"  deredfor  tka^purpose  *  *  then  the  parties  who  have  become  security  that  - 
"  the  defendant  would  surrender  himselCshall  ^forthicithbe  liable  to  pay  to  the 
"  said  plaintiffib  the  debt,  interest  and  costs,  in  relation  to  which  such.security 
"  was  giveh,  and  all  subsequent  costs."  .        -  '     '. 

-  Then,  by  said  paper  15  of  the  rVcftrd  (apjjellant's  own  exhibit),  it  is  distinctly 
allied  that  the  service  of  the  order  of  imprisonment  on  them  was  a  notifi- 
cation to  the  bail  to  "  surrender,  or  cause  to  be  surrendered /or^AirtVA  the  body 
"  of  the  said  James  Lyuch,/o*-  the  purpose  and  according  to  the  reqttirements  of 
the  said  judgment"-^{the  order  of  iniftisonittent). 

Then  as  to  the  argument,  that  t^e  undertaking  in  the  bail  bond  tO»pay  the 
debt,  &e.,  in  default  of  non-surrender  within  the  month,  was  a  "  clause  commii^ 
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<^to!rer  from  the  effeclg  of  wl% the  "appellants  ooulVrclieve  themselves  at  .nj 
time,  by  dchvering  the  body  of  the  debtor.  / 

.  Evcn^onthe  suppositionthat  the  undertok.ing  tb  piiythe  debt,  &c.,  is  a  penal 
fltipulntion,  the  respondont  submits  that  the  jurisprudence  of  our  Courts  .anc. 
tmns  thp  i.terul  enforccmeot  of. such  a  stipulation  (vide  Itichard,  appellant, 
and  F.brique  de^Qu^Jbec,  respondent,  5th  Lower  Canada  Law  Reports,  pa«e 
3  and  ..j)  and  that  our  code  has  consecrated  the  doctrine  that  a  penal  stip^. 
h.t.<.n  can  bo  enforced,  and  that  on  the  simple  default  of  the  party  to  carry  out 
he  ma,n  obh,ahon.  Vide  Art.  Il3l  and  113V.  But  it  is  further  submitted 
that  an  undertajc.ng  like  the  present,  which  is  based  on  statutory  euactments 
can  in  no  sense  be  regarded  as  comminatory.  ' 

In  this  connection  the  attention  of  the  Court  is  drawn  to  the  fact,  that  the 
costs  of  su.t  are  not  even  tendered  with  the  appellants'  plea,  but  an  imaginary 
compensation  thercbf  is  simply  claimed.  ^ 

As  to  the  last  point  urge.l  by  tl.^  appalLnts,  that  according  to  English  prac 

H  bil   V  ?  T"'  "T"'"  ""  ^"®°'^"'  ''  -'-«  »^^  deFendants^fro?  he 
habnny  a  ready  .neurred  to  pay  ,he  plaintiff's  debt,  the  answer  is  quite  sio^ple    " 
In  the  first  ph.ce,  no  such  bond  as  the  one  io  question  here  is  known  to  En  ' 

n    hT  "•     '•  l^y^"^  P""'^  ''  ^«"»'  ^"-•^'-  creation,  and  in  no  "l 
Bpeet  l.ke  a  special  ball  bond,  such  as  defendants  seek  to  liken  i   to.     The  vert 
statute  creating  this  peculiar  form  of  undertaking  providing  expressly  for  the     ' 
p.ving  of  special  bail,  properly  ^  called,  if  parties  choose  to  prefer  that  cour« 
.In  the  next  place,  there  is    nothing  in  any  of  the  citations  from  the  EngTh 
praptuM.  Ws  ,n  „„,  degree  analogous  to  the  state  of  facts  and  circum^tan  as 

asse  t  that  if  the  bail  neglected  to  render  within  the  eight  days  after  the  return 
of  tUo  ^tion  on  th,/bail  bond  (a  provision  specially  sLtio^Li  1^  thelS 
•  of  the  English  Courts),  that  the  bail  would  be  allowed  to  free  thl^  ves l^m      ' 
1^^b...ty^to  paypWbtirs  debt   by  a  tender  .ade  after  the  expir^a  wZ    . 

The  reason  of  this  English  rule,  moreover,  is  doubtless  to  be  traced  to  the 
,iact,  that  the  action  against  the  bail,  under  an  English  snecLl  bail  J^ 
tl.e  only  putting  of  the  bail  in  n^ord  provided  by  EnS  pr^Ue      Hel  b '  " 
-ver,  the  bail  are  put  .„  d^eur.  by  the  service  of  the  orde'rTf  tt  Co^  t  'wmI' 

-S:jrsr:::^::^th^^^ 

to  that  effect.  oeing  express  in  tbeir  provisions 

I.  .ho  .ng,..!  .„i..  .j.^^,  .„  ,  -^  „^,„^^  ^^^^^  ^^^^^^  ^^  ^ 
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3l8tOcU)ber,.18lJ4,  whereby  ho  was  condoianod  to  pay  to  the  respondent  4ji203., 
40  with  interest  and  costs.     Hnvinj,-  fiiijud  to  make  and  fylo  in  the  prothonotary's 
office  the  statement  under  oath  rccjuirod  by  the  2nd  section  of  the  Ihiprisrtn- 
nicrflfor  Dtbt  Act,  within  :{0  days  from  the  rendcringof  the  judgment,  a  judicial 
order  was  made  on  the  2ath  April,  1865,  un.lcr  the  provisions  of  the  statute  for 
his  imprisonment  in  the  common  gaol'for  six  months,  in  punjshmcnt  of  his  mis- 
conduct and  ncf^lect  to  tile  such  statement,  and  service  of  thb  prder  was  m;id« 
UfK>n  the  appellants  with  notice  from  the  respondent  re.|uiring  thorn,  as  the  bail  of 
the  8ui4  James  Lynch,  to  surrender  his  body  for  the  purpose  qf  statutory  punislf- 
ment,  aa  rofjuircd  by  the  order,  and  in  defiult  whereof  the  said  respondent  woulti 
sue  thcm^or  the  recovery  of  the  debt,  interest,  and  costs  owin-»  by  *iid  Ly  noli.  The 
statutory  delay  of  onC  month  bavin-  expire.!,  and  no  surrender  havhig  been  made, 
the  respondent  sued  appellants  for  the  recovery  of  the  judgment  he  hud  so  recov- 
ered against  the  said  James  Lynch.  , 

The  appellants  pleaded  throe  eMepttonspiirmpfmrcs  and  tho  general  issue 
By  the  first  exception,  tho  appellants  contended  that  they  had  never  beea 
legally  put  en  dinwiie  to  produce  the  body  of  said  James  Lynch. 

By  the  second  exception  tlio  appellants  alleged  that  they  had  done  diligence 
to  surrender  the  body  of  the  debtor,  but  that  tlio  respondent  issued  a  writ  of  co/i- 
^v,/H<c/«jrco//j^  againbtsaid  James  Lynch,  on  the  22nd  of  May,  1865,  and  frau- 
dulently  abslaiiied  from  arresting  said  James  Lynch  thereunder,  and  that-  tho 
bailiff  charged'  with  tlic  execution  of  said  writ  informed  said  James  Lynch  to 
keep  out  of  tl|fe  way.  And  that  they,  the  appellants,  had  themselves  caused  James 
Lynch  to  be^mprisoned  in  obedience  to  the  order  of  tho  29th  of  April  1 865  on 
the  Ififh  of  September,  1865.  '  ' 

And  by  the  third  exception,  the  appellants  contended  that  their  offer  to  pay 
$25.2Tof  costs  was  all  that  could  bo  legally-claimed  from  them,  and  prayed  that 
the  amount  might  be  declared  coinpensated  by.the  costs  they  had  been  put  to  in 
pleading  to  the  respondent's  action.     '  -\ 

The  appellants  also  pleaded  the  general  issue,  nncT  as  it  were  not  confiding  in 
their  exceptions  they  have  made  their  real  contention  under  tho  general  issue. 
They  argued  that  the  surrender  of  James  Lynch  discharged  them  from  liability 
for.  his  judgment  debt,  from  the  comminatory  character  of  the  statutory  provisioa 
in  that  respect.  But  all  the  requirements  and  provisions  of  the  statute  already 
referred  to  are  exceptional  against  the  creditor  and  beneficial  for  tho  debtor, 
whilst  at  the  same  ^  time  they  are  positive  and  absolute,,  and  do  not\  com© 
within  any  dispensing  or  discretionary  power  of  Courts  of  Justice.  So  the^imit 
of  30  days  is  absolute  for  the  making  of  the  order,  and  the  judge  has  no  power  to 
refuse  the  order  for  the  debtor's  imprisonment  if  he  fail  to  comply  with  the  duty 
required  of  Iiim ;  the  only  discretion  of  the  judge  is  as  to  the  time  of  the  dura- 
tion of  the  punishment,  but  not  in  its  infliction.  So  in  like  manner  his  failure 
to  surrender  himself,  or  the  failure  of  the  sureties  to  surrender  him  for  the  pur- 
pose of  punishment  under  the  order,  different  altogetlier  from  his  mere  detention 
for  a  civil  debt,  forthwith  atttinhes  the  liability  upon  the  sureties  to  pay  his  judg- 
ment debt,  &c,^  The  termsof  the  lay  are  prcciseand  plain,  and  adniit  of  no  qual- 
ification.    The  requirements  of  the  law  would  become  nugatory  if  a  debtof  at 
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Urgo  under  '.bo  bond  ubove  K»ated>  could  in  defiance  of  the  low  roi'rain  from  8ur- 
rend6rin^  himself,  ond  bis  Huroties-uid  him  by  thi«  neglect  to  compel  bis  obedience       Lvn.u 
to  the  order  for  just  such  time  as  n.igbt  suit'  his  and  their  purpose  rc8peoti««  bim    MacflirLe 
ond  bis  e».totc.     A  month  is  given  by  the  sto^uto  to  the  sureties  ond  no  more,  if 
five  days  made  bis  misconduct  comminatory  why  not  five  months  or  five  years' _ 
in  fact  comniination  docs  not  belong  to  this  class  of  cases.     *     *     The  impri- 
son-uent  was  for  criminal  punishment,  not  for  mere  civil  detention.     *     *  The 
liability  of  the  sureties  attached  forthwith  upon  the  expiry  of  one  month  from   ' 
the  service  of  the  order,  and  the  only  reUef  from  that  liabil^  is  the  payment  of 
the  debt,  which  no  Court  of  Justice  can  interfere  with,  thi  statute  bavin-  made       -         > 
It  a  debt  abwlute  in  favor  of  the  creditor,  the  respondent  in  this  case. 
The  judgment  of  theSupcrioi;  Court  is  therefore  confirmed. 

JuJgnncnt  of  Court  below  confirmed 
/'.♦^retfr  Z)oM^r(?,  for  appellants.  «  -         - 

5mtcArt«  ifeM««f,  §.  C'.,  for  respondent.  - 

MONTREAL,  9th  DECEMBER,  1867. 
In  appeal  from  the  Circuit  Court,  Montreal  Circuit.     » 
Coram  Duval,  C.  J.,  Cabon,  J.,  Drcmmond,  J.,  Badolet,  J. 

WILLIAM  E.  EASTTY  ' 


AND 


(Opposant  in  the  Court  below), 
Appellant  ; 


LES  CURE  ET  ^ARGUILLIERS  DE  L(EU  VRE  ET  FABRIQCB  DE  LA  PAROISSE  ■ 
DU.  SAINT  NOM  DE  MARIE  DE  MONTREAL 

(Respondentg  in  the  Court  belou). 
BONDED  WAREHOUSE^LANDLOBD'S  PRIVILEGE 
The  premises  in  which  the  good8,l„  question  layjwere  lease,!  by  the  landlord'  for  the  purpoee   of 

crimhmLf7«n.i  ^  '«'"P"""-y  "'""S^  "'  ^'^^  belongU.g  to  merchants  and  trader;  indis- 
criminately and  were  not  by  the  terms  of  the  lease  destined  to  be  exclusively  furnished 

"  ^'^'V  T     "!  "•*"*'" '""°"«"'«  ^  »*»»  '««^«-    TUe  goo.ls  belonged  to  the  apn^  "ant  a 

which  had  become  due  before  they  had  been  sodoposited.    Tlie  goods  were  taken  In  wlr 
Won  by  the  landlord  for  rent  due  by  the  lessee,  and  the  proprie*r  of  The  gS  claimed  to" 

•  •  Cdtrrd^Torers'^""'-"-^-^''«~^^ 

Held  1  '-That  the  privilege  granted  to  the  lessor  by  the  IClst.  article  of  the  Custom  of  Pari. 

Z  tTars:chr''"n  '"""'  "■  ''*  ^"""""'''  •'"-•' ••^  *"«"'-  *«-  mounded!;- rpresum? 
tlon  that  such  moveables  were  the  property  of  the  lessee.  i-     u  «!►- 

-  longl^Vh'TlSr*''  '"''""****«"'''»''"'=''80odsasthelessortousthaveknownnottobe- 

'^^^:^cZT^'^:£^TT''''  *°  *-''  ^-^->'«^-    («-rsing  the  Judgment  of  tl^- 

The  judgment  appealed  from  was  rendered  on  the  28th  June,  1866  (Berthe.^ 
«)t,J.),and  was  in  the  following  terms: 
^^  "La  Cour  aprfis  avoir  entendu  I'opposant  et  la  demanderes..e  et  contestanto 

ptr  leurs  avocats  sur  le-^N?rite  je  I'opposition  afin  de  distruire  faite  et  pro- 
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'  dui.o  par  o  dit  «p,>oi.nnt  A  I'cnoontro  du  brof  d'ext<ontion  dnianrf  do  coUo  Cour 
M»r„uuii«n.  -..«,..  """'f"  '""  ^'^^  '"""^'"'  •'"  •^^*''""''^»'-  '«  q»»»«"c-  •'«!"  mil  huit  cent  Boixanto 
F.\:}i;r.iru  ..  "i  f "'''  "\''"  '»««"'««'»•!"»  -licello  p«r  l.  dlto  dcmand6rc««5,  exaruind  la  pro- 
bMrn^'Cudo  n      ^         "*  '""''"'''"'  "*  "''"''■  ""■■  '"  '""*  ™ft™n>cnt  d^Iibdrd  ;  * 

Rhlmnt     ,1.  "  P"7'!/''"»' <l"o  I'oi'poHant  oHt  .n„l  fondd  en  ca  dltoujpposition  ;ieon«id6rant 
.|U  en  loi  tou8  IcH  cffetH  ct  objot«  qucloonquoH  qui  «ont  introduits  par  vn  tUr» 
n.emo  pp«run  court  dm,  on  pour  un  objot  particulier,  dan,  Ic,  lieux  louds 
ou  occupA.?*  titre  dp  bail,  devi«nncnt  par  cela  n.eino  nftcctc^  ct  obliKds,  et  re- 
-      ppndcnt  pour  la  «uretd  du  paiemcnt  dcH  lojcrs  dus  pour  les  licux  occupdH  ot  do 
cute.,  Icfl  obliKnt.oi.«  du  bail,  a  rcnvoyd  la  dite  opposition  avcc  ddpen.,  ct  aor- 
donne  ct  ordonno  qu'il  soit  procddd  A  h  vcnto  dc«  cffets  Haisis  ainsi  qu'il  pourra 
appartcnir,  suivarft.la  loi  ot  pratique  do  cotto  Cour."      '        -     - 
The  appellant  stated  bis  case  as  follows : 

Tbc  only  question  rajpcdby  this  appeal  is  as  to  tbe  extent  of  the  privifccc  of 
.  a  landlord  for  rent ;  tbc  Judgment  appealed  from  bolding  certain  crockery  ware- 
housed  jn  the  premises  leased  to  one  Curry  liable  for  rent  in  arrear,  notwith- 
'    standing  the  payment  of  all  warehouse  dues  upon  the  goods 

The  respondeDts  on  the  14th  June.  18«5,  issued  oxecuiion  against  Samuel 
Edward  Curry  as  defendant,  for  $192.65  interest  and  costs,  being  for  rent,  under 
which  execution  ninety-three  crates, .of  crockery  belonging  to  the  appellant  was 
(-fizcd,  and  for  which  ho  fyled  his  opposition  on  the  23rd  Juno  following,  claiming 
<o  have  them  withdrawn  from  seizure  on  tbe  gfound  that  they  had  been  put  into 
.l^lendant  s  warehouse  as  a  Bonded  Customs  Warehouse,  for  a  certain  price  or 
K.te  per  package,  payable  monthly,  and  that  tbi^rate  had  been  duly  paid  bei^ore 
the  isMiingW  tbc  seizure.         ^ 

The  le^so  to  the  defendant  was  of  a  stoJo  and  premi.scs  in  St.  Joseph  street 
at  £  30  per  ann^im  for  3  years  from  1st  May,  1863.  The  second  story  appears 
hi/the  lease  to  have  been  a  Bonded  Warehouse,  and  was  used  as  such 

Ihe  answer  to  the  opposition  sets  up  in  effect  that  the  goods  in  question  were 

ton     .  'V.  ♦?rr''.  ^T.  ^''"'"'  ^  ^'''"'  ""'*■*''«  "PP^^""*  ^^'^  not  a  sub. 
en  ant,  and  that  therefore  b.s  property  was  subject  to  the  landlord's  privilege,  a«d 

ba    moreover  the  opposant  was  aware  at  the  time  he  placed  the  goods  m  store 
that  rent  had  accrued.  «.  •  „ 

Tlje  answofto  the  contestation  denrcd  that  the  goods  were  put  there  to  gar- 
.J..«h  the  premises,  and  alleged  that  in  any  event  they  wore  not  liable  for  more 
than  the  storage  which  might  be  due  on  them.     •  ' 

One  witness  was  examined  for,  the  plaintiffs. who  speaks  of  the  defendant 
ha^ving  occupied  the  promises,  and  of  his  haviog  said  to  the  defendant  T„  t he 
mon  h  of  April  1865,  that  there  was  then  somo'rent  due  to  the  rospondoits  " 

rhc  opposant  s  evidence  is  contained  in  tbe  following  admissions : 
Ihe  sa,d  plaintiffs  contesting  admit  that  the  premises  in  which  the  goods 
claimed  in  this  cause  were  seized  were  leased  to  the  defendant,  and  were  u^d  bv 

ecustomerBofthedefendantasaBondedWarebousefortho'temporar;!^^^^ 
of  goods  ^n  trans^tuio  premises  of  tbe  owners.  That  the  said  gJods  had  been 
but  a  kv,  days  ,n  said  premises  before  said  seizure ;  and  tbe  rent  demanded  with 


,   J       .,^—^-: 


■       \ 
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the  exception  otfew  days'  rent  had  b&ie  due  before  the  gaid  good 
placed  therein." 


I  had  been 


Knotty 

mill 

l-i'K  Cim*  ftl 

M»ri(iillHeni 

ivre 


"  That  the  storage  of  said  goods,  was  to  be  paid  to  the  (fcfendant  i/onthly  ami    f  Y^''' 

^  was  fully  paid  at  the  time  of  the  said  seiture.     That  the  said  goodi/  wore  plaooU  »/  *'»'"''i''«  ■«• 

in  the  said  leased  premises  byoppotant  simply  for  storage  and  until/hecould  pay  ««!n*.:l" 

the  duties  tiiereon  and  remove  them  to  his  own  business  premises  for  the  pur-  Mp^Tr^t  ''' 
FSC8  of  his  business  as  Commission  Merchant.     Thatfie  goods  claimed  by  the 
said  opposant  were  at  the  time  of  the  seizure  and  now  are  his  property. 

(^igncd),         L:  a.  JybTTE, 

Montreal,  12th  June,  1866.      •'^1/  ju^./orl^f... 

The  sole  question  for  determination  U  as  to  whether  the  opposant,  who  had 

put  his  goods  into  the  portion  of  the  premises  leased  and  used  as  a  Customs  BondinL' 
\\  archouse,  to  remain  there,  as  it  were  bnly  temporarily  in  storage,  until  duties      .       -  — 
were  paid,  is  liable  for  the  rent  due  and  'to  accrue  under  the  lease  ?     The  appel- 
M^pt  submits  he  is  not  so  liable;   that  the  warehouse  was  in  effect  a  pubHe 
warehouse  for  a  special  purpose ;   that  the  goods  were  only  temporarily  placed 
there,  not  to  garnish  the  premises;  and  the  privilege  of  landlord  in  suph  case 
or  m  ^any  case  of  goods  warehoused  with  a  warehouseman  could  not,  in  any  case     ' 
extend  beyond  the  payment  of  any  amount  of^torage  due,  the  agreemo*t  as  bo^        i 
tween  him  and  the  defendant  being,  in  reality,  equivalent  to  the  lease  of  suel. 
portion  of  the  warehouse  as  could  contain  the  goods  placed  in  it,  and  that  the 
rule  laid  down  by  the  judgment  appealed  from  goes  So  far  in  holding  that  any 
effeetsrput  into^leased  premises,  even  for  a  short  delay,  and  under  any  eireum 
stances,  are  liable  to  the  landlord's  privilege. 
It  will  be  seen  thaVthe  question  is  one  of  law  as  to  the  extent  of  the  landlord's 

u  ;.  ♦.^  I  II  T^"'  '^S««''«  (^-'«»»)  of  -ub-tenants  were  liable  to  sei- 
zure to  the  extent  ol  the  rent  due  to  J,e  principal  tenantKBut  the  general  words 
meubes  and  Lien,  were  not  held  to  extend  indiscriminately  to  all  the  movables 

t  extended  to  what  is  called  "  meubles  meublans."    Brodeau  on  articreiei  I; 
Le  Maitre  dit  8,  chapter  3,  page  219;  Pothier,  "Louage,"  l^o    126  sav  '      ' 
extends"surlesmeuble.servuntal'exploitationdesmaiso:s'louees/'fm^^^ 

are  placed  there  (1)  '  pour  garnir  la  maison,"  (2)  to  be  consumed,  (3)  "  pour  y 
dcmeuror''  when  this  is  by  the  consent  of  the  third  party,  proprietor  Tf  the 
fsTt"  J  T'."''-^'^  0^"  *«.-t  -  -tore  is  IiableU;r"retlt 
n1  imp   ^^'T  *  ''''  ^'"•"'  ^''  merchandises."     1  Troplong   PrivHe^r 

nisb  even  if  they  belong  to  the  principal  tenant,  such  as  jewels,  oblL^ations  things 

property  of  third  parties  placed  in   the  prAnises  on  account  of  the  tenant's 
trade  or  profession,  ^uch  as  a  watch  with  a  watch  maker  cloth  with  a  Lr 
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I'jtuttjr 

mid 


V 


Ur>:;.Hi...r.    ^'l-  "«  ^«»"'"  of  the  nppll.u.t,  that  RoodH  placed  into  le««,d  pron.l«j,.>,ith  tl.« 

l-r?;      r  '  "l     ""  'T'""'"  ""  •''"  ^'"^'%  -"  not  li'^bl..  for  U.o'4t  0     he 
M.......    ir--P.^    -„„t.  Troplo..,.  a...,  vol.  L..«««o.  5^0.  530.  i„„l«d„,  a,  nXille 

.  I  .wok  obl.«u  .o,»,  etc..  „Uo  '■  Ic.  objots  do„t  I .  proprid.<  ..•appartio.J  „„,  ol' 

.  o.»o„t  „^  ^.e.j^  ou  one  u„  tier,  a  .i«,,fi,  .„  ,,eateur  li.  est  piT  ^  . 
ituirc.  So  a  No  151  "  L.,r«,«.l  oM  notoiro  quo  les  ,„«ubioH  n'uppar  ionnent 
p-  an  loe„ta.ro,  lea  tribunnux  doiv«„t.  d'uprcNsKeireonstanee^  ct  «„/„uTv 
«  Hj^mfioa  ,o„  prcaiable,  adu.ettro  quo  lo  privii.^,e  „'a  p,«  eu  liou."  ^       ^ 

Iho  ..  (odo  Civile  "of  France  gives  ti.e  proprietor,  landlord,  a  privilege  on 
'  tout   oqu.  ju.r«.t  la  mainon  loudeou  la  forme."  Article  2102.    And  tbit  iaTo 
effect  the  pr.V^|H.o„  o    the  old  law;  and  the  deeinions  of  the  n.odern  Fr  „  h 
Court.  „,ny  therefore  be  referred  U>  an  authority.  See  19  Duranton   No  8.1^. 
.        in  "  Journaldu  PalaiH"  f„r  1849  patfc  641    Note   ^.d;  .  ^    ,?•  ^**-  '^" 

««x.    «••.    ,  ..    .  '  f^^  °^'-  ■'^'*'®--*    Si  uno  notification  nvait 

^to  fa.te(au  propncairo)  ou  «'il  r6.«ltaitelaire.no„t  deseirconstances.  .^  / 
<lu  con^.utre  que  los  n.eubles  n'appartiennent  pns  d  son  locataire ;  ct  e  t  e  con- 

"  S  ite    o       '"  "  "!<'-°;'""<^«  «'«P'ia«e  par  la  profession  du  locataire,  le 
pnv  lege  ne  o„.portora,tparro,to„sion  quel'on  vientdelui  donncr."   Quotes' 
J)o,„at  hv.  8,  t.t.  1,  No.  16.  Pothior,  L^m.gc,  No.  245 

I'.Mrtf"'/'!,'"-'-  ^^"'•'•.'•^«»"' Cassation,  Paris,  18th Member,  isb.^^^r.du 

'  • «'  *•'«  following  are  thtf  consul, rant, oi  the  judgirfont-  ^ 

;•  Attenw;  que  le  privilege s'etend  sur  tout  cacjui  ga^il  la  maison .  - 
Jl^^J^i^^,  que  ce  droit  de  prdfc^rence  est  fond*  su,'  la  presumption  que  tous 
Ics  objets  sur  lesquels  il  s'dtend  sont  la  proppiii,0^«^,i,aUaire ;  "  ^ 

Qu  .1  suit  do  lA,  que  le  privil6go  doit  co'sser  louics  lea  f  .is  que  le  propri<5- 
^  re  a ./«  ,a.o.  que  son  locataire  n'avait  aucun  droit,  soit  par  la  suite  dc  la  W 

''anTuiretr-'  ""'"""^'"''^ 

ld4 Tf  I^'T'  t' '«"  P''''"'  '■"  '•''"•■'"'•^ '"  *"°  J""-  '^'^  P"'«i«.  21st  March 
1820,  of  P.eoul  vs.  L:,fitte,    where   plaintiff  wished  to  hold  con  igned   good 

hatle  for, rent,  and  the  Syndics  of  th«Ht.>lve„t  contended  that  the  cTtl  wt 

.        on^    a  le  for  the  storage  of  the  goods,  the  action  was  dismissed  audit  ruZ 

"  -  ®*^"^  ^''"'■*  •»  g'ven  as  follows  :  » 

"      '   -oha^dLl'r  ''.^T'  P""''^^"'*^-'  '^'"F'^^ '«  -o^orietd  publique.  que  les mar- 

"  ^n  L   es  T         r  ""  "'^'"""  *PP-"--"t  aux  tiers  dedans  ou  co  J- 

•      "  ne  S  ""      ""'^f  '  ^""Pf '««>''«  '•'«  -^  g«rnis8e„t  pas  c«  magasin,  et 

De8ont;)a8soumi8au  privilege  dupropridtaire"  •  fe"*"'",  et 

So  LP^rsil,  Privileges,  page  91,  holds^tfiat  there,  is  no  privilege  for  rent  in 

"qle'Ls  mare  r^'  T  ''"'/°  «--««'"-  ^^quivaut  A  la  declaration       ' 

"       S.^  Lr  dt  p  r"°"f  7 'r«*"^™»^^^^    -  '-  Wartenaient  ps."      -^ 
'      PeSare Tuot"  .  '  ^'='''%^"!''^-  I"d«>  -«t.  211,  where  DurantVn  and 

-      *^e^«l  are  quoted  in  support  of  this.     See  also.  Judgment  .5th  Mav  IS^S    On 

tb.  pnne.plea.«...7.../,,..,ca„oot  bold'for  his  rent  a  piaSaLd  to  S 


I  mni8on} 
ituptioD  que  tous 
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t«w.nt  and  brought  into  the  prea.i.c.  after  the  lo«.o,  Jour,  du  VMn,  .„d  Muroh;'      r^u,^  \ 

The  d„tj  of  the  tenant  to  prnrnnh  the  hou«,  woul.j  not  bo  oompliod  with   ^S""" 
unlo..  tI.oro  were  sufficient  „.ovoabIoH  upon  wbioir  tho  proprietor  could  eioroi^ 'V*^^^^ 


^biM  priv,l.,«o.     2,  DuverKior,  No.  14  ;  Troplong,  Lou-ko,  No.  6J0. 

Ttm  «ppol|,,nts  mibmit  that  tffo  ro-pondontH  wore  fully  «wuro  that  tho 
prcuMHCH  wcro  to  bo  „,ed  an  „  bonded  warehouse.  It  i,  declared  in  tho  leaw 
that  the  IcHor.  •'  w.ll  have  to  put  iu  .ood  order,  4t  their  own  eont.  the  windlaw 
toK.  her  w.th  tho  rope,  required  and  ni^ta,  adoor  for  the  bonded  warehouse  " 
In  the  deposition  of  Dubois,  the  a^ent  of  the  plaintiff,  it  in  ..id-  "Co 
mnpas...  „va.t  dtd  loud  au  d<5fe„dour  pou  en  fairo  une  voQte,  ou  con„,.o  II  ea 
n.cn..o„nd  „„  d.t  ba  I.  •<  a  bonded  warehoU,"  et  le  ddfendeur  «  oceu,H^  col 

toldepum!en.o.8  do  n,«i  !§($•{,  ju^ueverHleinois  do  n.ail8(J5" 

A^m  a  ,M  admitted  that  tho   pronu«c«  were  uncd  "as  a  bonded  warohou«j 

•'1  nI««^r""-.'""T'" *''"'''•"  ''"^ ""  «-J«<""i'ncd  by  tho  appellant  w.re 

T  r        7'  r*^  r"'"  """"  '^  '''*  ""'"  '"""•'•-'^  «»  oo.nn.i«Bion  merchant  " 

Tl.    pla.„,.ffs  therefore  could  not  be  ignorant  of  the  nature  of  the  bu«Lsa 

«arredo„  i,      ,,„,,  ,^„„„^  ^  thcy^con^jnted  to   tho  pre^iHcs  being  uHod  as  a 

bonded  warehouse,  they  must  therefore  have  known  that  tho  goods  dcpoHited  were 

not  the  property  of  their  tenant,  were  not  placed  tUore  pL  jaSLslZ 

o«|  ot  the  appellant's  good..     They  knew  from  tho  beginning  that  the  goods 

ludtt^i:;:'" " ''"  ''™""''"-^  -^  ^"^  '-^'-^'-  ^"^-  -^  ^••-^o-  that  t,; 

~-       It  is.  also  submitted  that  in  any  event  goods  warehoused  in  a  bonded  ware- 
h6use  can  .„  no  ea8ei.e  liable  for  n.oro  than  tho  storage  due  on  them      In  tl 
case  the  erocke.7  had^been  but  a  short  time  in  the  prfmises  and    he  duos  ul 
\  it  had  been  pa.d,  so  that  nothing  remained  to  be  paid  to  the  respondents 

I  ho  respondents  stated  their  case  as  follows- 

Kn  1863,  Samuel  Edward  Curry,  n^goeiant  de  Monti^al,  loua  des  intimds 

II  etait  mention^  au  bail  quo  le  preneur  ferait  oertaines  am<Sli6rations  A  scs 
son   ntenfon   dtant  d'occuper  ce  magasin  tant  pour  y  placer  de/ n.archandise 

morchandifies  oppartenant  a  des  tiers.  h'^inaye  ae 

En  inai  1865,   Curry  devait  aux  intin.ds  $192.65   d'arrdrages  do  lovers  et ' 

^rdtr'df  ""•^"^  -trouvaientdansle  dit  magasin  fureuMS' 
vertu  d  un  bref  d?  sais.e-gagerie  6man6  pour  la  somn.e  oi-dessus 

bref  dVll'"!      '^*"\"^*'""  j"«'"'~'"'  oontro  Curry,  demand^rent  cnsuite  un 
bref  d  execution  pour  la  vente  des  effets  saisis-gagds  comme  susdit : 

Sur  CO,  1  appelant,  propridtaire  de  marchancjises  ommagasinAes  cher  Currv  et 
Ba.a.es  par  les  .„t,md,  6t  opposition  A  la  vent;  i^dL\n.r.uJLr"' ^' 


Haliil  Noni  da 
MNrli-  ilti 


■I,:    'i' 


v> 


le 


COURT  OF  QUEKN'8  BENCH,  1867." 


V  'I 


♦     "SfHl"  ''*■  ^•"'««'<'<  coo»w«*rtnt  cette  oppoiitlon,  •ll^.nt  • 

JMfr,/^    ^?"  '•"  mnrchnndiM,.   rdoUmde.  ,.ar  l',pp«|.„t  R.,„i«.icnt   le  n,«R.rio    da 
HV.'.T^r:j-.,„ ''**';"'*'«»'  '«"  J«  "«  »«i«it-KnKcrlo  f.U«  d'lodk...et  qu«oe.  marclmndiHt..  mnt  do 
'"*.!;:&•  .;!;•  «'«"«* ;i"'K"nI.n„t  ordln.ire...cnt  le.  foftte.  ou  m.gu.ln.  du  gertre  do cdul  lou6 
M«ri«ii»      nu  uprendciir. 

yu  en  lounnt  n%  .K'fcndcur  lo.  intim««ri  ..yajont  qu'il  cmplolernlt  lour  mtRuin 
cou.,„e  rortto,  ct  .'nttemluicDt  Aco  qu'il  1.  g.rnU  do  „,afoh«ndi«5«  tdlerquo 
.    col  c«  .„,,!,,,  e,  coniptnlcnt  mr  ce.  n,nrchttndi«c.  pour  la  .aretd  do  lour  loyor. 

yuo  lappt-laut  n  i<tnnt  pns  «oH«.looatairo  du  d«ifondour.  no  pouvalt  Houatrairo 
HO.  <vffcu.  nu  privilege  dim  i„tin,<5..  lo  aou,,  looatairea  kiuIb  ajant  «,t  .vantaKo, 
l'ir»"|uil»ont./«fi',ow/ir/oipaj<5-lcurloyor.  . 

Ktifl,.  qu'uvnnt  do  niottro  .ca  D.«rchandlio»ohc«  fo  ddfondeur,  Tappclant  « 
M  nverti  par  lea  intiuids  quo  lo  dofeudour,  Icur  dovnit  du  lover  et  quo  Hoa 
ninrchan< l.H.»  r(5pondroient  ,lo  co  loycr  a'il  lea  plavnit  dana  co  niogaain. 

hn  rdpl,.,„e  r„ppola„t  pr,^tcndit  quoaej  ruarohandHo.  no  forninient  pas  parti.  " 

viljpc  dea  u.t.n.(^..  cea  „mrohnndi«e«  n'dtant  pjacdea  lA  quo  pour  pou  do  te.npl 

Lea  n„.«na  pour  Hucllea  I'nppelant  ao  plaint  do  co  jugeniont  ao  r<5duisont  A 
cloux ;   In  pre.uu.ro  et  la  quntrioinc  do  aa  re(,u6to  oh  nppel,  qui  pouvent  ao  rd- 

lo.  Lea  foarchandi«08  de  I'nppclunt  n'etnlent   paii ' aujcttoa   au  privildgo  dea 
,   ,     ^0U^u6.,  ,mree  ,,uo  lora  de  In  auiaic,  I'appelun,   avait  pttj<5  clebortnefoi  tout   lo  -' 
lojcr  qu'il  dcvnit  au  di^fcndeur. 

2o.  Pnrec  .,«e'lc  .....t-nsin  du  d,5fendeur,  ,<tant  omploj^  pour  rcmmng«,innRo 
~-         (ston,^.)  de  mnrchandisea  dont  lea  droits  n'dtaient  pna  eucoro  pay,i..  oreffct,    " 
no  peuvcnt  Hre  responHubiea  du  ioycr  dft  nux  intimdM. 

Nous  croyona  uucux  r(5Humer  la  question  qui  so  prdapnto  ici,'  en  I'expoaant 
conimcsuit;  •  i~«>«ii» 

Lea  .narclmndiaes  do  tier.,  pl.ietfoa  dan.  un  mngnain  ou  uno  VpQto  pour  emma- 
gnamape  scu  eiucU  (stora^je)  ou  vente  i  co.nmi«8lon,8ont-ellea  aujettoa  au  privi- 
Jege  du  bailicur  ? 

Yoici  In  a'ponsedonnde  par  Potliier,  Lounge  No.  249.  f 

,'•  Quoique  de«  marchandises  nc  soiont  paa  u 0  rang  dea  iublea  meubl/ntad'u,^^ 
m-uson  ;  et  qu  cUant  destinies  a  etre  vendues,  elien  ne  alent  paa  danfla  maiaou 

^^  poury  de.neuror,  n,?am„.oins  ellps  aont  obHg<?c8  au  bail ;  oar  lo  droit  du  looateur 
B<5te„d  «ur  toua  loa  effota  ;qui  garnisaent  chaeuno  dea  partiea  do  aa  ttaiaon, 

..  '"'7'/ 1  ^"'Z  ''  ^■'■P'oitation  de  eharjue  partle  par  oon^quent  lo  locntair; 
aynnt  fa.t  une  toutK,ue,  un   magasin  d'une  partio  do  la  maiton,  I'exploltant- 
commo  boutique,  comme  magasin,   lea  effcta  qui  garbiaae/it  oetto    partle  de  - 

^^  ma,8on  en  tant  que  boutique,  en  tant  quo  magaain,  doivcnt  etre  obl^g,Ja  au 
ooatfflr,  e  par  consequent  lea  marehandiso.,  qui,8ont  lo  garniasement  natural 
d  ujie  boutique  et  d'un  hingnsin.  , 

Aussi  fiousseau  do  la  Combo.  Vo.  Bail,  Soft.' m    NoB 

Autant   vaudrai;,  «.  effe^,  „ier  lo  prTvil<5go  du   bUldir^Ve  do  dire  que  le 

propr,dta,re  d  u„  voQtc  deatin^e  A /'mm«i7«smayc  n'aura'pas  de  rocoura  8ur  les 
V  ™"cn«na>se9  dont  syu  magasin  sera  rcmpli.     ''^       /..      *  ^ 


-:*i  .¥>.- 


CO/fHToyQUBENSBKyCH.  im. 


IT 


uppiiio  da 
««■  Rnnt  do 
I  oolui  lou6 

ir  niaguin 
telloa  quo 
r  lojer. 
Nouiitrairo 
nvantQgo, 

ppclont  n 
t  quo  HOS 

po8  partie  ^ 
a»  an  prU 
0  teiopn. 
duiiont  t\ 
ent  HO  rd- 

'ilt<go  des  , 
(  tout    le  ' 

ngMinn^o 
OtiH  effgtf 

'exposant 

IT  cmmo- 
au  privi- 


ntsjj'uno 
ainaison 
locateur 
tbaisoD, 
locntaire 
cploitant^ 
artie  de 
l^g<5s  nu 
;  Datorel 


>  que  io 
i  8ur  leg 


«,"'!•  r:i:i:"' r:'!ii,r;'''""' ;• '-t ■■•••fw-'^^^^^^^;^;^^-  «~r 

pan  ilu  tout  wiiiiiii«iiionnnir«,  ainon  il  n  en  aura   ••- i/ouivrM 

FuiBorjTDut  It  18  80  ordered  and' done  for  the  benofit  of  tradfl      TVr«-        j     l 
exists  of  tho  lawful  nriviWfi  of  n.«i»„ji    j      "«nint  ot  trade.     JVow,  no  doubt 
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f»^      ip«»ii»»  )Mi4 


Mitir 


Of  QtJkKJTS  UKNUII,  I86T. 


toler.  hm  Hfm  tfr<^«^uritj  of  tli«  .ffrou  to  be  hm0tt 


I 


*-'** 


"+c 


■»"  ^«'"t«^  •""""-'"•""»  "P"^  "If  •■■^wrnj  or  tlieeffTOU  to  be  bfilOTlit 

/.Vm.'/.    •»  f*'*  -  y'*'*''' Of  %"i»*»  »ht«  ihn^i^.  wkkh  m  o,»nt«tt,pl«.ml  to  b«  •,  ailuj 

Jinfef  ;' '^'***^\   »"»  '"'"^'   "«  P^'«W>  ill^lM  «^«  lh«  .ffc.,..  brouKhl  in. 

t  r^bf  ^'^"""•"'••'J'  "P'"  ""•  *■""•  »'•«'  '»«-  'flfeot.  .re  rM  fn>f^j,  .ci««|  «r  Im! 

ttil     ^"fli  %«  i^nunf.  ttn.l  thM  H^jr  h«»«  bA,n  brounht  ia  by  bim^lf  wil||„„|, 

A^^^^y  '  ^^  !""'•  ^  "'•  P***''""  "*■  "''"a-.  "*»'  l»ndl«rd'.  prlvil«Ku  «„. 
dottlftrff/  ^x.«t«.  „„,!  ,hU  „mo  privlliiK,  i„  mi  poouliar  to  ott,^«w,  it  i.  » 
•  r«M,  sUH        ^  »'.y  tb«  law  of  KiikIuhJ  „„a  s^„^)„„a  „  bj  our  own.     Thor. 
0..rlK.t«rti,.    ,..„.||ord  .0  Jctdn  or  m-iw  for  ront  i.  gnmncd  by  .ho  «.m« 
|.rncip|«.   „  ,,«r«.  .n.l  In  .h«  way  of  trnjo  cffueU  .h«  -.mo  «,<,.ptio„.  b,  Ih. 
|.riv.l.g„  provu.l  m,.|„  both  .ynteui,  of  j«rUpru.I«ho« ;  .nd  for  tl.o  «.»,«  paru- 
inoun.  mmmn,  the  ct.courn«o«H!nt  «.,d  protcotion  of  irmlo  .nd  tr«di„K  i-terwtm 
Now  aniooKot  tb.Hio  n.cmtionod  exo,<p.lon«  aro  inoliidod  .uoh  u  iow  IVoiu  th« 
noc.-.*ary  proU-c.ion  and  advantngo  of  the  public,  dorivod  from  oon,m«roo  and 
,        trading  intorcourM.,   wl.iob  would  bo  greuHy  lotorforod  with  If  tb.  prifil«u« 
olahnod  woro  nllowod  In  all  .uch  oa««a.     I«dr^„d«,t  of  iho  public  ad«,„t«« 
J        hey  r«.t  upon  lh«  prinoiplo  of  i.w,  that  th«  tftota  woro^ot  put  upon  the  prcm- 
l-c.  ,o^unt«nly.     The  following  citation.  arL  .ufBciontly»«,pl«„«tory  of  a  Urge 
\      cinj.  of  Huchpaw.  :  "  V.luable  thing.  .haUl  not  to  detained  for  rent,  (brWt  " 
i,     ju.d  maintenance  of  trade,  whinh  by  con*«,uenl  arc  for  the  commonwealth  and 
•re  there  by  authority  of  law,"  or  a.  Mated  in  another  place,  "  valuable  thing.  In 
thewayoftr,,do»h.il„otb«liablot«di.lrc«.,a.  a  hor*  .Unding  In.  .mith'* 
ahop  to  be  .hood,  or  in  •  comn.on  inn,  or  cfott.  at  a  tailor',  houw,  or  corn  i^ni 
o  a  mill  or  market,  for  all  thcHO  are  protcb»ed  nn^  privileged  for  the  benefit  of 
trade,  and  are  .uppoacd  in  common  pre.ftmptio||iP  to  bolong.to  the  owner  of 
the  h,.u«.,  but  to  hi.  euHtomer.."     Thee  in«t««^are  put  merely  „.  illu.tru- 
tion.  of  the  rule  abroad,  but  prcoi«,.|y  the  wmo  luw  Hold,  good  hero,  therefore, 
what«)cver  good,  are  by  the  UM..ge  of  trade  and  for  the  benefit  of  trade  in  the 

,,'    houM  of  the  tenant,  and  not  belonging  to  him  .dually  or  conatructively,  they  aro 

>  priyilegcd  from  the  rja,je  of  the  landlord,  who  mu.t  presume  that  they  are  not 

i        the  property  of  the  tenant,  nor  put  by  hlQ,  upon  the  premino..     Thee  irmtance. 

are  all  faftullar  with  the  .tudcn..  of  Pothier'.  TraiiiJ  de  Louago  and  our  other 

author,  wfehave  treated  the  matter,  ...d  they  will  doubtlc.  learn  from  them    ' 

alio  the  gVpral  prinoiplo,  th,it  whatsoever  i.  neocHsiiry  for  the  carrying  on  of 

trade  .come,  within  the  exception,  end.  therefore,  noeemarily  good,  doll 

to  any  perwjn  eiercihing  a  public  trade  or  employu.git,'to  be  carried   wrot' 

nionoged  in  the  way  of  hi.  trade  or  oniploy  are,  fMut  titne,  unde'r  a  lei 

,    tcoibo  and  privilege  from  the  gage  fir  rent  fand  m  also  the  good,  of     , 

pal  in  the,  hand,  of  hi.  factor,  becuuM  they   are  upon  the  premi.e8  in  the  way 

of  trade.     ?^^i.  includes  all  that  clam  which  oompriM.  auc.ioneer.,  broker,  and 

commijftion^l^t?  aa  aueh,  because. in  the  cxcrciiie  of  publio  trade  they 

■receive  vttluab^'m^|be^,o„gcd  in  the  way  of  their  trade.,  not  for  them- 

>    '»e've»  but  for  tl%H|p|lh«^ora  of  those  things ;  the  publicity  of  the  trade 

and  the  »''~«it5^M|?Mpron,  far&  the  grounds  of  exception  in  their 

favour,  which  "PpMl^Vcr  and^q^'H  muterials  to  be  worked  upon, 

oonyeyances  whic%j^,^in  to  and  f^Aluj  place  of  manufacture;  so  al«> 

whibt  they  are  in  tfie  hul^da  of  a  common  currier,  whilat  be  is  carrying  th* 
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iM»  Md  whiht  In  lh«  fi-and.  .n.l  wamhoiw.  of  i  »h.ra.„^r  or  wMihmi«.n.*»        ^•« 


Ka*uy 


i«m^*m. 


^  wi..r«  ,f,.y .« i.KiK.d  .„.i  d^p^i,^.  A  oo««,o«  i„,t«#»  ,r  .hi.  Zrilt  «r^'«.- 

„.  «^U««r.  who  r«.,iv«  your  property  fi.r  m|..  or  .In-a  uth.r  .«d*«  r,«»j,i„, ''Vlvfe* 
|«od.  fl,r  «l«onjomn.i«.io„  who  do  not  hold  Uu,  gp,^.  ^'UiHr  own  bul  for  tho  ^- fen'- 
«-  of  «,h«r..    Now  rhl.  h„  b«„  «ph..|d  by  our  own  jur%.rud«„c.,  J*  ^c  t     r*- 

.ignodK.HHl.  u>  th<,  dcfcnd.nr, .  (,om„.iMion  n.eroh«„,,  «ndol«i«,«,|  „.:,.•«  U.4^^\m 

ii«r..lWhl|[^ b«  li.bl«  to.pl.l„tir.  •,.«■.  ,<,,,.,>.  To  do  thi..  U  I  ndwi, 
thoj  .hould  occupy  the  promlw.  m  b..lonKl„g  to  the  dcfoBdJ,*^I7thi 
il.f  Ju«.iie  referred  -to  Tothlor.  Louap,  N«.  24:  "  io,  meublb-lTlt  «^ 
ploitcr  !•  flhiwn^ou  n.dulri.  qui  .  <5t4  iou^i,.  Qu*l.  «,nt  Io.  n.«ublL  ,3 '.6nt 
ocn.d,  cploitcr  ?  C.  «,nt  o,u*  .,ul  p«rai.&cnt  y  Ouol^ur  j  dcmc-uL  L  pour 
J  aire  oo.n»o„.„.A,  «„  pour  g.rnlr  1.  «..!»„:  Lc  cho*.  qui  sont  d. June mai- 
•on  oon  pour  y  rctcr,  ni  pour  U  K.rnir.  mai-  qui  y  m,nt  oon.mo  en  pii«„t.  n« 
paufent  done  point  pa.*,r  pour  choM.  qui  c^ploitont  ot  K.rni«K,nt  U  Li«,n  .t 
newnt  point  obliK<,  .u  lo<j«teur.     neU  doit  mtout  .voir  Heu  A  linrd  dc»- 

btTwT  .rT?'"r"*  P"  '"^»*«"'"  And  th.  Chief  Ju.tlo.  ended 
»rL  ^^  ^"^  ''"'""  P''"°'P^  deoW*  thiT  oaiwln  fhvou^of  the  oppo- 
«ot.  The  Mm«  wai  held  in  another  oaso  of  Shuter  w.  Bogloy.and  Tinclli 
oppoaanf.  Thi.  wa.  „  oppoJiillon  by  the  owner  of  good.  M,i.ed  by  the  landlord 
fcr  rent  aa  being  .n  the  poMo«ioa  of  hi.  tenant,  an  wetlone^r,  with  whom  the 
gooda  xpre  dcpoeited  for  aale  on  commlaalon.     The  opposition  wa.  oontcated  aod  ' 

«!„!   p .f  'n   ""i"  '"''' «""'"''•    ^''  •^""»'"«  P>''«  «•''"«  ">o  unauimou. judg- 
ment of  he  Court  for  the  «.nie  reaaon.  a.  in  the  prcvioua  caw.     Now  If  the  public  ' 
benefit  through  conaideration  of  generM  tru8t,1,rotect  the  o^ner.  of  gobda  in  the 
CMC.  above  adverted  to.  and  upon  the  principle-  above  atated.  they  npply  more 

.kT'JV""  ^  '*••  «'^'  '"  '•'''  "•"•  '»''«»'  '»«•  '•'  "l-ircd  to  be  placed  in 

the  bonded  wareliouae,  and  Which  wore  not  th<,re  aa  the  good,  of  the  ten.ht,i««r 

Samxr  l»  /u«x  o«  poury  dimeurer  ou  pour  y  itreamiommi, ,  they  were  in  the 

iJif,lH  SJf ""?"  con.pulHoriiy  under  the  cu.ton..  aot  only  and  temporarily,  and 

'•rJ  ,  u'l^'"  *''"'*  "*  ■"  *"**  *■"  """^  «°d"  the  protection  of  a  publio 
nir.de  law.  which  brings  thia  w.rehouae  under  the  dewription  of  a  public  warehouae. 
which  Purde^HUB  refer,  to  in  hi.  vol.  6.  p.  417-in  .peaking  of  the  vendor',  right 
of  revendication  of  good.  «,ld  by  him  and  bdn^  aa  it  were  in  tranntu  to  the 
purchaser,  ou  ne  pourr.it  toutefoia  conaid^rer  conime  magaain  del'achcteur  un 
entrepot  public  dan.  leqnel  do*  marofcanditea  auraient  «td  momeotan<Sinent  diStib- 
Mea  en  route  pour  lea  vdrifioationn,  ddolarationa,  acquittcmc'nta  do  droita,  oti  oon- 
teetationa  relative.  •«  4oiu>i»ia,  ootroiii  et  autrea  impota  indirccta.  "  Upon  tho 
Whole,  all  and  aingular  theae  exemptions  are  made  so,  on  the  ground  of  public  oon- 
Tenienco  and  for  the  beoefit  of  general  trade,  not  for  the  protection  of  inaividuul 
«  particular  traders,  and  in  thia  special  ca»*  h  «,«,  be  said  n^ore  »  than  in  the  '- 
other.,  because  the  goods  were  deposits  in  the  bonded  %ar.hon.e  aa  it  .»^ 
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-.^   ■        ■  V  ■  'III i 

m^y-     upon  comp«|«io„.-    I  think  .ho  laudlordVprivilrp,  does  not  mch  then,  and  that 
^   feitt^  the  judgment  of  tho  Superi6r  Cour|  must  go  reversed. 
A'br^;^':,o     ,:  Is*  J"?f*^**  »•»  appeal  wasrepordcd  1p  the  following  terms  :-       ' 


H 


.  yf 


•   . 


!^; 


s^imN^a^  woro Z!!ft  r  ^-     ",''-"'H^"  '""''''  '"^  '''°  eoods  seized  in  tl.iseauso 

^-^     W  itr^^-      •"^'"''"?  '^''^''"  '^"•^^  of  being  used,  and  were  in  fact  at 

.        the  time  of  the  seizure  u.od  as  a  bonded  warehouse  established  by  law  for  the 

.i,on.porary  stora^  of  goods  belonging  to  merchant  and  trader  indj'eriminately, 

and  were  not  by  the  tern.s  of  the  lease  destined  to  be  exclusively  furnished 

moveables,  mc«iZe»,  belonging  to  the  lessee  • 

Cy  of  Montreal  who  had  deposited  thorn  therein  for  temporary  ..torage  a  few 

1  t  of  T  '^ITr'^'T''  ""'  '•"'*  '''•^^  "«'«  ^'^^^^  -"t.  the  greater 
P»^t  of  which  had  bec6ma  duo  before  thoy  had  been  so  deposited- 

*he  rX  ""f  'If  •''"  ^'■"■"'''"  ^""""'""^  '"  ''•'  P'°P"«*«'  ''J-  ♦'>«  l^l^'t  article  of 
h^fiT  /l  "T  "^"  '»"-<"»»>!««/'  '"cubles,"  found  in  the  pren.isos  leased  by 
hmus  founded  j,n  tl^e  presumption  that  such  moveables  are  the  property  of  t{.o  \ 

Considering  that  the  said  privilege  does  not  extend  to  such  goods  as  the  wd-' 
pnetor  must  have  known  not  to  belong  to  the  lessee  •  '        ^       ' 

Considering  therefore,  that  the  said  privilege  did  n'ot  extend  to  tho  goods  seized 
.n  4h  s  case,  and  that  there  is  eonsecjuently  error  in  the  judgment  rcnldred  in  the 
Cour   below  on  tl.  28th  day  of  June  18G6  :  Th.Cour;  he^re  doth  .ot  a.  d   and 

Cour  blw     'IrTT'  '"'  P™"^'"°  ''  P™"«""-  ^•'^  J»'^g»-t  which   ho 

an,!.  ,  °"^      "  ^'''  ^'''"  ^''^  «••'"'»  *''«  •'«"«'"«!o"«  taken  by  the  said 

appellant  m  h.s  opposuion,  and  doth  order  main  Uvi.  of  the  seizure  of  the  goTJs 

,  the^m  claimed  by  him,  the  whole  with  cost,  in  both  Courts  against  the  reC 

■        A.  &  W.  Soiert^on,  fbr  appellant.  '^"''°":"''  "''"'^^'  ^ 

'  ..Jf^tUd'ArchamLaurt,  for  rcHpondeat." 

(f.  w.  T.  )      /  !  ' 

^.      COUE  ;)E  CIRCUIT. 

MONTIiEAL,  29  OCTOBRE  1867. 
€V«»t  BerthbLOT,  JUGE. 
*^^^'"- "00.  des  dowiers  do  St.  Hyac<pthe.     ■ 

Lech  re  qtii  tarn  vin.Blhdenu.. 

^-,    ;  seln  defaire  le  palement  annuel,  telCdi^mTntiLrTJti  ST"'^''*'  *"  ''■-^«'«>»«tMe.' 
"  Uon  dang  lee  ^criturPg."  aciermme  par  1  aoto  du  15  mars  1854.  dont  U  est  quea- 

Jug*-Quecetle  declaration  nedonnepaaouverture  4  nni.rt.™.n«..         x  -'. 

_  »'"" """"'""™ » one  di-manWe  en  r<Scui)at!on.  ;:t.->* 

i^  demandeur  all^guait  dans  sa  d«Sclaration  nue  le  fi  ii.!„  i  «r^»  .    ^  . 
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ih  thcni,  and  that 
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Joseph  C  Pcrrauk  Lou.8  R.  Blanohard.  Maurice  Buckle,  ot  d'autres  formircut      L.cu,ro 
une  soc^td  dans  Ic  but  do  construiro  un  pont  4  St.  Hyacinthc,  sous  Ic  noni  do  Z«.  ' ^.^.^ 

Cow;,<,j,aey«  P«,««j,- <r  FamrM^a,  CO  pont  devant  etre  construit  sur  la  rividre 
-  lamaska ;  lo  difendeut  faisait  partic  do  cctto  sooi^td  ■;  des  argents  furent  sous- 
crits  fournis  et  paj^s^ar  les  actionnaires,  le  pont  fut  bitti.l-Dopuis  sa  formal 
t,on  la  d.te  soci<?td  ^nchetd,  vcndu,  transport^,  etc..  des  ponts-dans  le  District 
de  St.  Jlyacntho,  a  ^nu  des  asscmblijes,  non.n.6  des  officicrs  pour  la  repr&entcr, 

LL"^;  rr"".'     l^^  ,""'..''  ^''  P'"*'  '*  '^^  "  W^^^Wr  par  joiir  jusqu'au 
moment  do  1  action/    Quo  la  dite  socid.^  a  dtd  forMe,otcontinudo  par  lo  dlsfcn- 
dcur  et  les  autres  r^cmbres  daus  un  but dogain,  profit  ct  lucre,  et  est  unesociete      ^ 
en  .fircment  cpm|^rciale.  Que  les  defendeurs  n'ont  pas  fait  enregistrer,  suivant 

X    ;•  T.    5n/    r  **'  '*  ^'''  '°"'^'^'  «'  °''"<1"«  »>««'bro  est  passible  d'unet 
pdnahtd  do  £50/rdolanide  par  lotion.  ^  - 

fies  u'otions  /o  jm,„A  ayant  dtd  fi.itcs  pour  tous  les  defendeurs,  et  argudcs  lo     — 
20  mars  18(,6,  dcvant  I'Hon.  juge  L.  V.  Sicotte,  eelui-ci'  fit  et  ieposa  dans  le 
dossier  la  declaration  sui van te ; 

"  Louis  Victor  Sicotte,  Juge  'do  la  Cour  Sgpdrieuro,  si^geant  dans  fa  Cour 

de  Circuit  i  St.  Hjacinthc,  fait  cminuitro  aux  p..rtie8,  dans  les  diffdrentes  c^yse^ 

^^  argudcs  devant  lu,,  le  premier  jour  du  terme  de  mars  courant,  dans  lesqllles    - 

Jean  OivicrLeclero  est  poursuivant  (g^a"  <am,  oontre  E.  Bilodeau,  L.  Blan- 

chard,  Antoine  Cassavant,  Alexis  Richer,  Ilypolito  Langelier,  Joseph  Eicher, 

.Pierre  Desports,  Louis  Lefcbvre,   Alfred  Brien,  et  Joseph  Robitaille,  qu'il 

est  a  foersonne  nommde  dans  I'acte  du  8  juin  1852  et  dans  raction.  Louis       ' 

.'Victor/  Sicotte,  avoeit;  et  qu'il  a  ^J^^;"  un  des  parties  A  cet  aete,   comme 

Z  'nl^rcslidu^hi  construction  du  pont  dont  il  s'agit  -dans  cet  acte,  et  un  des  pro- 

prjdUrtre...j,^^,  en  1855,  dpoque  a  laquelle  11  a  ccsse  d'^re  tel  propridtaireL 
ilgbstenant  A  de^se.n  de  faire  le  paiement  annucT,  tel  que  ddtermind  par  I'acte 

"«»  15  mars  1854  dont  il  est  question  dans  les  dcritures.  ,  - 

'\<^'^'"!i'^^l""*'?"*''  *""'**  P*"""  P«'-'»««>-«  »ux  parties  de  faire  valoir  les 
(Tauses  de  r^usation  qu'il  y  a  duns  les  fails  sus-rclatds. 
/    Declard  cour  tenante  ce  26  mars  1866. 

/  .'  . '(Signe,)  "L.  V«  Sicotte," 

T       ,  '        ^  '  "JugC." 

Le  dcmandeuiHiroduisait,  le  30  juin  suivant,  une  demande  que  les  dossier* 
fussent  trans^l  n  Montreal,  attendu  la  dite  declaration  et  la  rdousatioa  qu'il 
laisait  oirconp^iuence  du  dit  Hon.  Juge.  " 

Cett^motion  fut accorddelememe  jour;  les  dossiers  transmis  il  Montreal  et 
k  c^use  fut  mserite  et  plaldde  ^  Montreal  slir  la  dite  recusation,  le  12  mars 

M.  Pttjr/mcfo,  pour  le  demandeiiW 
Jifr^'  ^:^'  ^'T:  """'  ^"^'  '^'^"^^  "  ^'-  Hyacinthe,  fait  16  26  mars  1866,. 

Is t  ."  "".^"  '"'1  ^"  '  ^'  •''  P*"^""^  ™^"*-»»^  (^-  V.  Sicotte.  avoeat' 
dans  la  declara  ion  et  dans  I'acte  d'association,  comme  ayant  dtd  un.d  s  fonda-^ 
eus  de  la  societe  .ncriminde ;  mais  qu'il  a  cesse  de  fnire  partie  de  cette  socidttf         . 

Stte  dl     T".^"  ^^""  '*  '"•"  '''  P'''^"'^"*^  ^^«  P"  '•-*«  ^'association 

Ufitte  adclaration  du  fait  pnnr  pemetti^attx^ptfties  d«  r^cuBerle  ditjuge,  si— ^ 
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cllcs  Ifl  jugeaicnt  convoD^lc,  en  conforiuitd  A  rordonnawo  do  1667  titro  24 
art.  17.  '  ' 

D'apriis  I'art.  20  (mCmc  litre,)  dans  les  huit  jours  aprtVs  que  cettc  ddolaration 
n  6t6  8ignifit\o  aux  parties,  Tune  d'elics  peut  rccuser  !e  juge  ;  c'esf  co  qui  a  Hi 
fait  par  Ic  dcmandcur,  qui  a  diclard  accepter  les  causes  de  r^Scusation  contcnue« 
dans  cotto  ddclaration,  et  en  con8<5qucnce  recuser  I'llon.  juge.  L4-dcssus  son 
Jlonncur  Ic  Juge  Sicotte  ordonna  le  transfert  des  dossiers  A  Montrdul.  duclquos 
jours  nuparavant,  les  dc^fondeurs  avaient  fait  unc  motion  pour  fairo  declarer  lo 
d^niandeur  ddchu  de  son  dtQit  de  reouscr  parcc  qu'il  no  I'avait  pas  fait  dans  les 
huit  jours  qui  ont  suivi  l:i  declaratio^mais  cotte  motion  fut  rejeteo  parcc  que 
cotfo  ddolaration  n'a  jamais  die  signiffll  au  demandeur,  (voir  art.  20  ) 

LPS  defendeurs,  de  mOuie  que  son  Ilonneur  le  juge  Sicotte,  paraissant  vouloir 
Bu.vre  A  la  lettre  I'ord.  1607,  ont  presentd  i  cette  Honorable  Cour  une  n.otion,  lo 
1-  mars  courant,  demandant  Ic  renvoi  des  dossiers  i  St.  Ilyacintlio  parcequ'il  n'y 
a  pas  de  raisons  valables  de  recusation  centre  L'Hon.  L.  V.  Sicotte;  la  cause 
^tant  en  mfime  temps  inscrito  sur  la  recusation,  la  cour  est  appeleo  ^\  declarer  si 
son  Jlonneur  le  Juge  Sicotte  avait  une  cause  raisonnuble  de  se  ddportor  de  la  con- 

Les  causes  de  recusation  d'un  juge  d'aprAs  I'ord.  de  1667,  sont  trds  nom^reu- 
scs,  la  parents  ou  ralliance  du  juge  avec  les  parties  ou  I'une  d'elies  (titroT24 
arts.  1   3,  4),  s'll  a  un  diffdrend  sur  pareille  question  (id.  art.  3),  s'il  a  dpiini 
conseil  ou  ouvert  sou  avis  hor,  la  visitation  etjugement  (art.  6,)  s'll  a  un  pro'cds 
dev^nt  une  des  parties  comme  juge  (irt.  7,)  s'il  a  fait  des  menaces  i  l'm,e  des 
parties  (art.  8.)     Enfin  I'art.  12  finit  par  dire  "  n'entendons  aussi  exclure  Jes 
^  autres  mojensrfe  /:a7  et  de  droit  pour  lesquels  un  juge  pourrait  etre  valable- 
•nient  rdcusd.      Tous  les  commentateurs  de  cette  ordonnance   ont  mis  ua 
nombre  considerable  de  cas  de  recusation  sous  cot  dnoncd  gdn^ral,  entr'autres 
cjlui  d  m.e  amitid  considerable  (Jousse,  1  vol.,  p.  417,  ou  il  cite  plusieurs  auleurs 
^  le  droit  Romain)  ;  ainsi  eolui  qui  aurait  bu  et  mange  souvent  avec  une  partie 
depuis  un  proccVs  serait  recusable  (id.)  «  au  surplus  dit  Jousse  (p.  418  )  il  est 
de  la  prudence  d'un  juge  "  de  se  ddporter  de  la  connaissance  d'une  cause  oH  son 
ami  est  mteresse,  surtout  si  cette  amitid  est  intime:  il  y  a  mcMne  souvent  beau- 
coup  plus  de^raison  de  se  recuser  pour  cette  cause  que  pour  celle  de  parente  " 
-L  Hon.  L.y.  Sicotte  tombc-t^dansquelqu'undeces  cas  P     Le  demandeur, 
tout  en  ayant  la  plus  prandc  confa^ce  dans  rimpartialitd  et  la  justice  de  L'Hoa 
Juge,  ose  affirmer  qu'il  avait  le  (^bUde  le  rdcuser  ainsi  qu'ill'a  fait.  , 

"Le  principe general  en  mati|re  ae  recusation,  dit  Pigeau  (1  vol  'p   364) 

;|  est  quetoutes  lep  fois  qu'un  ju^;  a  quelqu'inter6t  A  favoriser une  par'tie.t««4 

de  S',ng,iutMt personnel,  intm  d amour-propre,  il  est  rQcusableJes  cas  sup- 

poses  par  le  tit.  24  de  I'ord.  de?1667,  ne  sent  qu'une  pard^  des  consequences 

de  ce  principe."     II  est  evident  en  effet  quf  tous  fes  cas  edonces  ci-dessus 

^ombent  sous  I'un  ou  I'autre  des  cos  trois  grands Tnotifs. 

Or  L'Hon.  L.  V.  Sicotte  aete  I'un  des  fondjteurs  de  I'association  incriminde, 
«1  en  D  ete  mfime  I'un  des  directeurs,  et  je  crois  e  president,  la  loi  quiexL-e  I'en- 
Wgistrement  de  la  declaration  de  toute  societi  commerciale  existait  alors  (en 
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1862) ;  son  devoir  oomme  dircotcur,  et  Burtout  conime  p.^«dont,  rftait  dTfid^ 
enrdg.«trer  cet.e  ddckration  afi„  do  „ettre  tou.  los  metres  da  cotte  nocm, 
la  plupart  cuUivatcurs  aans  instruction  et  so  confiant  en  sea  lunjiores 
etpour  80  mettre  lui-n.S„,o  A  I'abri  do  la  priscn.o  poun.uite;  il  resto  deux 
*nn  au  moms  1  un  dos  directeurs  etcctto  declaration  n'est  pas  produito  :  no  doit- 
od  pas  prdsuracr  ;  lo.  Ou  qu'il  a  donnd  alors  son  avis  oommo  avocut  ^uo  cotto 
9c,e.d  no  tomba.t  pas  sous  I'cfiFct  do  cetto  loi  oommo  Ics  ddfendcurs  le  pritendent 
aujourd  hu,.  Cetto  pr<Sso«,ption  n'est-elio  pas  rai«o„nabIe  ?  alors,  comme  ayant 
donn6  son  av.s,  ,|  est  rdeusabio;  c'ost  I'un  des  eas  formels  do  I'Drd.  26  Ou 
bien  ics  aeuonnaires  pourront  lui  dire:  "  M.  le  Juge  Siootto  alors  avocat, aetion- 
na.re  et  d.rcctcur  do  la  society  du  pont  pendant  d(yix  ans,  savait  qu'il  devait 
faire  cBrdg.strer  une  ddelaration  do  socidtdpour  nous  aotionnaires,  qui  nous  con- 
fions  en  lu.  ?  .1  sava.t  qu'il  expos..it  ehaeun  do  nous  A  une  pdnalitd  dc  einquanto 
lou..,  cepondant  .1  est  restd  inactif.  n'a  pas  ddposd  la  ddelaration  requise  el 
aujourd  hu.  par  sa  fauto  nous  sonunes  poursuivis !"  Penso-t-on,  ab^tractbn  fuite 
de  la  pcrsonnc  do  I'Hon.  Juge,  qu'il  soit  possible  do  *,upposer  qu'il  n'y  aurait 
J^as  dans  tous  les  can,  une  question  d'amour-propre  au  fond  de  cette  affaire  pour 
;S^.directeur,  I'avocat  et  I'actionnaire  deveiiu  juge  ? 

10.  2e.    L'Hon  M.  Sicotte  dtait  luln.6.ne  le  n.dlleur  juge  de  cette  cause  de  recu- 
■^   TT  '     ,  V"^°  P  ■'"^"■'^  '^''^  sentiments  qui  conviennent  u  son  oaract^re,  dit 
Lgeau  (vol.   p.  363)  ne  doit  pas  attendrc  qu'on  le  recuse ;  la  justice,  le  res- 
pect de  soi-mC-me,  d'accord  aveo  la  loi,  lui  rccou«nandent  de  8'ab.tenir,  et 
dexposcr  Ics  raisons  qu'il  croit  avoir  de  le  faire"  cc  qui  est  sage  et  convenablo 
et  je  ne  crois  pas  qu'un  juge^son  dgal,  lui  eommande  do  sidger  dans  untf  cause 
dou    ,1  8  est  (Jeportd,  u  moins  que  ce  ne  fut  pour  une  raison  si  futile  et  si  frivole 
quelle  ne  puisse  soutenir  I'cxamen  le  plus  bienveillant,  oe  qu'il  scrait  ridicule  de 
souten.r  ici,  or  du  moment  qu'il  y  a  matiure  a  raisonnement,  la  rdcusation  du  juge 
doit  etre  acceptee,  et  je  crois  qu'il  serait  plus  insultant  de  rejeter  sa  rdCusatbn 

;;!''°"»»"'«  co-^'ae  frivole  que  de  I'acceptcr  et  le  d^charger  d'un  fardeau  souvent 

S»ien  lourd  pour  sa  deJicatesse.  -^-i** 

Voihi  ce  que  le  demandeur  soutient  en"Suppo8ant  que  cette  partie  de  I'ordon  de 
ieb7  fut  encore  la  loi  du  pays  ^  ce  sujet,  mais  le  demandeur  soumet  qu'elle 
est  tombde  en  dessudtude  depuis  longtemps  et  il  en  appelle  ^  I'expdrience  de  votre 
Honncur  A  ce  sujet.  Du  moment  qu'un  juge  a  ddclard  qu'il  connaisait  une  cause 
de  rdcusation  en  sa  personne,  on  I'en  croit  4  sa  parole  et  jl  est  exempt  de  sieger 
dans  cette  affaire  sans  qu'on  lui  fasse  de  proces  4  ce  sujet;  cette  coutume  est 
aujourd  hui  si  universclle  qa'il  est  ihutile  d'y  insister  davantage ;  elle  a  pris  son 
ongiDo  en  France  m6me,  car  Pigeau  (p.  364)  nous  rapporte  que  dans  le» 
I' provinces  il  est  d'usage  trin  frlqmnt  de  faire  le  ddport  et  de  decider  I'affaire 
"  sans  qu'il  ait  ete  ddclard  valable.  II  y  a  niSme  des  juges  qui  sans  faire  de  ddola- 
'    "tion  s'abstiennent  du  jugement." 

Or,  une  loi  ne  s'abroge  pas  seulement  par  uneautrc  Joi  formelle  mais  encore  par 
le  non  usage,  et  le  demandeur  invoque  la  pratique  de  cette  cour  d'acoepter  sans 
proems  la  rdcusation  volontaire  d'un  juge.  '  - 

3e.  Enfin  supposant  tous  ces  motifs  insuffi«int«.,  il  en  est  un  p^remptoire  •  il 
est  fbrmule  comme  suit  par  le  demandeurj  L!Hon^  L;  V.  Sicotte  a  un  intdUt  ^ 
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personnel  dans  losprtfsontos  poureuites,  puisquo,  vi$.avit  dettiers,  il  est  encore 
ineni^  de  la  dite  moi6t4  inorimiude,  et  pasaible  lui-mOino  de  U  pdnnlit^  de- 
cinqu&^tolouis,  do  la  nifimo  rannidre  quo  los  ddfondeurs  dans  cos  diffSrentea 
00USC8,  pifiirli'avoir  pas  drfpostf  la  d«Solaration  roquiso  do  formation  d«^  sooiit^." 
Cett  proposition  eat  bas<5e  sur  le  in6ino  ohupitre  67  des  S.  R.  du  B.  C.  •  la 
sect,  lire  §2  dit:  oette  ddolatation  oonttondra  les  noin,  surnDin,  qualiti  et 
"r<59idonoe  de  ohaquo  asaooid,  ot  los  oom,  titre  ou  raison  som  bsquels  ila 
"conduisent  ou  cntondent  conduiro  los  affaires,"  &o.  &o.,  et  lo  par.  3  ajoute :" 
"  Une  somblable  ddclarntion  sera  ddpbsde  de  la  memo  manifiro  chaquo/ow  qu'il 
"  y  a  quelque  changement  ou  modification  dam  le  personnel  de  la  sociiti  ou  dans 
"le  nom,  titre  ou  raison  sous  losquels  la  soci^td  entend oonduire  ses  affuireg." 

Enfip  la  sect.  3c  declare:   "  Et  nul  signatairo  ou  amocii  ne  »era  comidM 
"  comme  n'4tant  plut  asiodi  avant  qu'une  nouvelle  declaration   oonstatant  oe 
"  changement  dans  la  socidtd  n'uit  6te  faito  et  depos^e  en  la  manidre  cL-dessus 
"'  presorite,  par  lui  ou  par  ses  assooida  ou  par  I'un  d'oux. 

Or  il  est  alldgud  dans  la  ddolaration  qu'il  n'a  jamais  itXA  ddpoafe  de  declaration 
de  socidt*  ni  nucune  autre  quelconque,  et  la  ddolaration  de  I'Hon.  L.  V.  Sicotte 
constate  qu'il  n'a  cessd  de  fairff  partie  de  la  dite  socidtd  qu'en  oessant  a  dessein 
de  continuer  les  paiements  requis  par  I'acte  d'association.     Vis-ii-vis  de  ses  oo- 
nssocids,  ceddfautde  paiomentdel'Hon.  L.  V.  Sicotte  pouvait  fitre  suffisantpour 
le  priver  des^bdn^Bces  de  la  socidt^ ;  mais  n'uyant  pas  fait  et  deposd  uHe  ddclara- 
<iou  qu'il  avaifcccBse  d'etre niembre  de  lasocit'UJ,  ainsi  qu'il  etait  tenu  de !«  fairc  piu- 
Ic  3me  par.  de  la  16re  section,  il  a  ooiitinue.  vis-A-vis  des  tiers  A  (jtre  membre  dc 
la  societd  incrimin(5e,il  est  considdrd  comme  dtant  encore  asaocie,  suivant  la  sect. 
3.  Done  L'Hoii.  Juge  Sicotte,  dtant  encore,  suivant  les  termes  formels  de  la  loi, 
co-associd  des  defcndeurs  vis-Jf-ws  des  tiers  est  encore,  comme  eux,  soumis  4  la 
pdnalitd  de  cinquante  louis;  il  a  done  un  intirit  personnel  d/avoriier  I'une  des 
parties,  il  a  done  agi  sagement  en  se  rdcusant. 

Le  dcmandeur  refdro  en  outre,  sur  la  necessitd  de  I'enrdgistrement  de  la 
dissolution  de  societd  ou  d'un  changement  dans  le  personnel,  a  une  cause  de 
Jackson  vs  Paigeet  al.,  (6  Jurist.p.  M|5),  danslaquellevotreHonneur  a  Sdcidd, 
suivanf  le  statut,  que  m6me  une  dissolution  notarise  de  socidtd  n'dtait  pas 
suffisante  pour  ddcharger  I'or-aasocid  des  obligations  resultant  de  I'dtat  d'associd, 
lorsqu'une  declaration  d«  dissolution  n'avait  pas  ete  enrdgistree ;  et  votre 
Honneur  rdfdrait  a  une  cause  de  Murphy  vs.  Paige,  5  Jurist,  |>r^35.     ' 

J^attirerai  encore  I'attention  de  la   cour    sur  une  cause  de    Tilorier    rap- 
portde  dans  Troplong,  2  vol.  Societd,  No.  903,  p.  379  oA  ila  dtd  ddcidd  que 
plus  d  J  vingtans  apr^s  la  dissolution  d'une  socidtd' por /a  mort  du  principal 
associ ',  lajBocidtd  exiatait  encore  vis-a-vis  des  tiers  parce  que  leaasssocids  n'avaient 
pas  p  iblie  cette  dissolution  aux  termes  de  I'art.  46  du  co^e  de  commerce,  sur 
Icque!    notre  statut  est    base;  ce  jugemcnt    fut  donnfe  en  premifire  instance,      • 
confi  md  en  appel,  etil  a  aussi  d(i  gtre  confirmd,  en  cassation,  puisque  Troplong 
qui  formait  partie  de  cette  derniere  cour,  dtabKt  clairement  (p.  381  et  2)  que  ce      ' 
jugement  est  conforme  aux  prinoipes.  (Voir  17,  Sireas,-2  partie,  p.  163,  affaire 
Prddelys,'  (2  Aoiit  1817.)^ 
En  voild  certes  plus  qu'il  n'en  faut  pour  dtablir  que  L'Hon.  L.  7.  Sicotte 
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avait  de  juptes  raison;,  pour  s'abtenir  de  connaitrode  cea  diff^rentea  oau»»   et 

pour  empCcher  qu  ud  jrtge,  eon  <5g«l  au.  yenx  de  la  loi,  le  force  d'en  prendre 

oonnaissnnce,  *^ 

Voici  lojugement  dA  la  oour.  ■  * 

La  cour.  ..conaidW  que  la  d<5c!aration  faite  par  le  dit  Honorable  juge 
Lou.8  Victor  Sicotte.  en  date  du  26  roars  1866,  ne  donno  pa«  ouverturei  la 
di^^ande  en  r^cu8atu)n  pr<!sent<$e  de  la  part  du  den.nndeur  le  30  Juin  1866  et 
qu  il  n  y  a  paa  lieu  d  ordonner  en  consequence  d'ioclle  la  transmission  du  reoord 
i  la  cour  de  circuit  pour  ce  District-a  renvoj^  1«  dite  deroande  en  recusation 
et  ordonne  quo  le  dossier  en  cette  cause  soit  remis  et  renvoje  au  greffe  de  la 
eour  de  circuit  dans  et  pour  le  District  de  St.  Ilyacinthe,  par  le  griffier  de  cette 
courjl  Montreal  pour  qu'il  soit  proced6  ainsi  que  de  droit  et  qu'il  pourra 
appartcnir  en  la  d.te  cause,  et  sans  6gard  H  la  dite  deroande  A  reeusationVaveo 
depcns  ainsi  qu'il  pourra  appartenir. 

o  T>   TKT    1  I    J         ,  '       Demande  en  recusation  renvovdc. 

S.  5.  Nayle,  pour  le  demahdeurs. 

S.  Pagnuelo,conm\, 

.  Papineau  et  Morrison,  pour  certains  ddfcndcur. 

Chignon,  Sicotte  et  Lanctdt,  pour  d'autros  defetideura 

.        (8P.)  ■ 


L.  T.  Sicotte 
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SHERBROOKE,  23bd  DECEMBER,  1867. 

Coram  Shobt,  J. 

'  ■  ~  '        '  No.  66.  ?''',.■■ 

Singston  VB.  McKenty. 

The  defendaut  was  arreited  at  the  Instance  of  the  plaintiff,  under  a  warrant  «f  «,,«.♦  ..     '.,  ..^ 
con.,rtl«8lo„et  for  taking  affidavit.,  to  be  used  In  the  SZr^^^IZT  "l! 

the  gaoler  to  detain  the  defendant  •' for  fortynsight  houwTndir„^:r„„r^^^^^^^ 
pirution  Of  that  ti«e  a  writ  of  capias  aa  relpJ.L^l^^Cl^^'ZZ'CntS'^i'^^^^ 
of  ca/„a,  was  «erved  within  the  forty-eight  houra.butthe  defer^Su  wTdJSL  ^or  !X« 
days  longer,  when  the  writ  of  capia,  iwued  in  this  cause  was  seiredunThl^H       ? 
HELD  :^'rhat  the  detention  of  the  defendant  after  the  expiratU  of  th7  wr^of^^Hl  T^l^ 

wasJUegal.  and  thatthearrest  made  under  the  writ  of  "«SLwWle^^iS*^ ''"""' 

Thesdefendant  was  aVrested  on  the  8th  May,  1866,  under  a  warrant  of  arrest 
issued  at  plamtiflF's  instance  by  John  Thornton,  a  ootfraissioner  for  taking  aZ- 
vitstobeusedinthe  Superior  Court,  under  Con:  Stat.,  L.C.,C  83  §63  »nd 
was  delivered  into  the  custody  of  the  keeper  o/  the  gaol  at  Sherbrooke  at  9'a  h 
ot  the  8th  May.  The  warrant  of  arrest  was  in  the  form  given  by  the  Statute 
directing  the  gaoler  to  detain  the  defendant  for  forty-eight  hou™  and  no  long- 
er, unless  within  that  ti«Be  a  writ  of  capias  be  duly  served  upon  him.  No  writ 
of  capos  was  «rved  within  the  forty-eight  hours,  but  the  defendant  was  never- 
:;:^l";ir     f "  """'^'^  13tb  May,  when  thewritofc^^  ^ 
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Tho  defendant  p^titioiiod  tlio  Cmrt  to  bo  dlwhir^'cd  from  omtoly,  upon  the 
ground  that  his  dotontion  iiftcr  tho  oxpinition  of  fortyci;,'ht  hours  was  illo^al, 
nnd  t^mt  his  subsoqunnt  arrest  at  tho  suit  of  tho  Muno  party  while  so  illi!s?ully 
dotainjcd  at  his  instance,  was  also  ill(!f,'ii  and  void,  and  on  tho  further  ground  that 
tho  ci»mniissioncr  who  issued  tho  o|-i;,'inal  warrant  of  nrrost  had  noj;lcotod  to 
trwisiiiit  SHluplicito  thereof  toj,'ethor  wi|h  tho  orif^inal  of  tlio  affidavit  upon  which 
it  Was  founded  to  Uio  Piothonatary  of  tltp  Superior  Court,  as  required  by  Con. 
Stat.,  L.C.,  C  83,  JJ  5t.  Tho  plaintiflF  at^sworv.'d  tho  petition  j^onerally,  and  tho 
parties  went  to  evidence  thereon.  It  appeared  tiiat  before  tho  oxpintion  of  the 
forty-cif^ht  hours  tho  Deputy  Sheriff  ouUed  a^  tiio  r^oI  and  Verbally  direcfedlho 
gaoler  to  detain  defendant  until  further  orders,  bu^lio  did'tAt  see  tho  defendant 
and  nothing  further  was  done  until  tho  13th  aj  »y,  who)n  tho  writ  oroipla*  was 
•crvod.  i 

Jiorlise,  for  the  dcyfeadant.     The  arrest  under  the  #fit  of  capi'is  inthis cause 
is  in  the  nature  of  a  detainer,  and  tho  ori;^'ioal  dotontion  of  tho  defon  I  mt  under 
-  the  warrant  of  tlie  coiuinissioncrs  bcin^^  illegal,  ttio  second  detainer  at  tho  suit  of 
tho  same  person  is  irrcgul.»r  pNo.— Wliero  a  defend mthad  boon  arrested,  and  was 
diaeharged  on  the  ground  of  "a  defect  in  the  affidavit  of  debt,  and  a  now  dctain- 
^  c*r  for  the  pamo  cause  of  action  was  Iod;>ed  afVainst  him  on  the  day  of  \m  discliirgp, 
in  tha  FleOt  prison  where  he  was  tiicn  cniiifinod,  it  was  hold  that  such  dot  linor  was 
irr*>gul;ir,  aijd  the  Court  ordered  rlio  defeinl  mt  to  bo  discharged  out  ofeustoly, 
ClauglitoB  lis.  Furquharson  7,  ^[..orc,  .312,  Whore  a  plaintiff  arrested  a  defendant 
and  discontiiirted  tho  action  and  p  lid  him  the  costs,  but  before  he  was  actually  dis- 
charged out  of  custody  lodged'a  detainer  ag.iinst  him  for  alafgOr  debt  arising  eut 
of  the  same  Sausc  of  action,  it  was  held  that  tlu  detainer  was  irregular,  and  the  de- 
fendant was  discharged.  White  rs.  Gompertz  1,  Dowliiig  &  Rylliljd  5;i(5.  Where  a 
party  was  arrested  ufider  a  writ  of  c  ijnus  and  tho  arrest  was  declared  illegal  on  the 
grouj[id  of  informalities  in  tho^  afH  lavit  it  was  held  that  M^must  bo  completely 
and  fWly  restored  to  hisliborty  before  ho.  could  bo  arrested  undera  second  ef^)t,7.v 
at  the  instance  of  the  samo  plaintiflF.     Him  ;!  vs  Cote,  11   L.C.ll.,  p.  479.     In 
ex  p.arte  Eggingto(n,  24  English  Law  and  Equity  Reports,  p,  44(5,  it  was  held 
that  a  person  who  had  been  iile^'ally  arrested  (upou  a  Sunday)  could  not  Je  lo- 
trally  dotiincd  under  a  second  warrant,  subsequently  lodged; against  him,  wh'^h 
had   been  issue  1  at  the  instance  of  tiie  same  parties,  and  in  tho  same  ca^se 
jt  was  hetd  that  where  a  return  to  a  htfif  is  corpus  states  that  a  prisoner  is  de- 
tained under  civil  process,  it  is  competent  to  him  to  show  by  affidavit  that  he  was 
originally  arrested  on  a  Suni^ay.     In  this  case  the  Sheriff  returns,  that  he  arrested 
defendant  on  tho  10th  May,  1S(',7,  but  it  further  appears  by  his  return,  that  the 
writ  was  not  served  until  the  liJth  in  the  gaol  at  Slicrbrooke,  and  in  point  of  fact 
nothing  beyond  a  verbal  ordur  given  by  the  Doputy  Siieriff  to  the  gaoler  was 
done  until  then.     Tho  service  of  tho  writ,  must  bo  C(mtemporaneous  with  the 
fljrest,  otherwise  tho  defendant  might  be  left  in  ignorance  of  the  cause  foi;,<(Jiich 
^he  is  arrested,  and  even  of  the  name  of  the  plaintiff  at  whoso  sUit  the  writ  his  is- 
sued.    In  this  case  the  warrant  authorized  tho  keeper  of  the  gaol  to  detaiii  do- 
fendantfor  forty-eight  hours  only,  unlpss  within  thatpjrioJ  he  should  bo  alrved 
with  a  writ  of  capias.     The  groceediugs  are  also  defective,  inasmuch  ai  the 
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law      J  hv  nffi.lavit  WU8 produced  by  l.i.n  wl.cn  oxn.uir.cd  n,  „  wit„or„  A  ^    ^ 

Court  or,Ju.J«c  has  power  toorlor  «  nr l-onor  f    h    .     T  ?•  ""'"''  ''^^'''  "'° 

tl«,s  cauM,  ,.ro  regular,  and  have  no  connection  wit h  .ny  „ch!    wKT  ^'^  '" 

previous  td  tl.o  iHsuluL'ond  Hcrvjco  of  the  wit  nr    .   •    7  .  '  *""''  1'''"=° 

-        could  be  cn,,.ircd  into  tl.o  ZTffk.t  1        f  7'"  '""■""•  ''^''"  •'"""•'  •"""««• 

I        only  be  i^;.eacl.e^  by  Iw  if  iZ^:;^;^^^^"^^  T'  '''^"'  """ 
in  tho  preseot  case.     The  Hl.criff  hud  TZf     t'  "'  ""'  ''"•'"  "'"^"'P'^'*l 

tioD  of  ,l.e  forty-eiKbt  lour      .nd  t         7     "  ^  ''"'''''"""  ''"''"'•«  "'«  ^^P""" 

|).e  de.e„d.nt  being  at  the  tin.  in  1...':^^' ;  ^ ^  ™V;-  "7^^>^^ 
\m  npplie.1  for  and   received  a  nr^nl-lif   r  ^""  «lc't^^"<l-"" 

duri.:rthMin.ofhi:i:s:^ld';;r;;itr^^ 

of  the  proceedings.  ""S  thereby  accjuiOscfd  m  the  legality 

Jr:::i';~^vt^:^-  -  ^^-f  o*-  ti.o  defe.2;rv4,dis. 

gaolby  the  plaintiff  i^^:^^^^^^^^^^^^  Z      .        ''^T  "'^«'''>  '^'^^''-^^^'^ 
Ms  arrest  under  the  writ  of ",!  W     ^7      f  T""'  ^^  '''"''  "'  ''''  ^''"°  «f\ 
vice  of  the  writ.     The  1  w  r  ,       „  t"  '    T"     ';    "  '"  '"'  """  ""^^  "^  ^^ 

person  m,  arrested  and  conveyed  to  cl  «    tl  k^,  ?"'  ^"'''''^''  ''"'»  "« 

■  roriod  than  n,rty.ei,ht  hour^l  If  ^  :'  ,^  ^1^  V  '''  '  '^"«^^ 
-;>  .«  h...s  been  i..„ed  and  executed  in  ducou  1  1  :„;:'""'  ''"""  "' 
IP  th.s  c^u?e,  lollowiftg  the  form  -ivei,  in  thlTt!     ■'  "  """""'  '*^"'^^ 

paol  to  detain  ,he  dcf^Tndant  fo    th  I^.  "  »»'«  Sta  ute,  directs  the  keeper  of  the 

i^  duly  .erve  ,  upoa  bi.n  :!£^^rZZ'':'^'^'  7''  '' '''^'- 
"'  t'.e  .n.rni„,  of  the  9th  May,  and  StuJlo     1  ""'"  ^'''""^  '"  ^''^^ 

-*^*-  until,  the  13th.  when  iJwa    "  rv!d  w   .rtre;"^^^"'-'";^^^ 

IS  sa  d  thai  it  is  established  bv  ff.«  r  '  ''Z  "'  ''«  «^'V'"«  m  tliis  cause.  It 
fondant  Pn  the.  Voth   M  i^^^^^^^^  dc 

poached  by  .....,.,„  e«^;r  -conclusive,  unless   in.-, 

the  writ-until  tl/ 13tk,  „„d  in  a  Wa  poi  f  of  '"m  "'  '''"*  '"^  '^''^  """^  -^^« 
»ot  have  taken  place  until  tha  ay'  iC  ^reTf  ll  '*""'  '''  ""^  ""'  ''""'^ 
tl.e  same  tin.e  that  the  arrest  t  .kes  nllV  .  I  ""'  "'"''^  ^«  "'"^e  at 
Frson  arrested  and  i.upr  «o„  ^  unt  I  ^     ?    n"'"  ^^  ^"'"'"^^  « 

possibly  without  information  a,  to  the  r'"  l""''^  '^""'"  ^"^  several  dtfys 
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Iff  c  n„«^  be  pernutte.!  to  tnko  ndvant.go  of  hi,  own  wron^ul  act  in  o.o.ing 
b.8  .llogal  detention  to  tnko  place.-  I  think  the  nmttcr  1.  brought  proporl,  befotS 

the  Court  by  wny  of  8uu,niary  petition,  and  that  the  defendant  muat  be  di^ 

obargcd. 


S'inhom  <(•  Iirook»,  for  plniiftiffa. 
G.  IT.  Borl«i$e,  for  defendant. 
(O.  H.  D.) 


PotitioD  granted. 


MONTREAL,  6th  MAHOfl,  18M. 

Coram  B£RT11C!lot,  J. 

No.  1517.  ,  ^ 

C Connor  V8.  Brown  et  al, 

HELD  :-Tlmt  cn,.|„  of  tl.e  doposUlo,..  of  wl.„««»  eUmlned  l»  .nother  e«ui.e  „,.,  be  fyloj  l„  . 
c«u»c  ,.roo«e,ll..g  at  .„,,'<«.  tor  the  ,.ur,K.»e  of  dlncreUltlng  •  wltnc.  exam.u^  therlu. 

On  the  Cth  of  February,  1868,  the  defendant,  T.  S.  Brown,  attempted  to  fyle 

two  (fopoMtions  taken  ia  a  c...se,  Stevenson  ,„   MoOwon,  with  the  view  of  dis- 

„credmng  the  testimony  of  a  witness  already  examined  in  this  cause.  Tho  plaintiff- 

^objected   to  this,  and  tho  Court  (Mondelet,  J:,  presiding)  mainUined  the 

<>pj»!Chon. 

On  the  27th  February,  1808,  tho  said  defendant  made  a  motion  before  the 
Superior  Court  to  reviwe  tho  ruling  at  euquUe.  of  tho  6th  February. 

BKRTHEI.OT,  J.,  on  the  5th  March,  1868,  rendered  judgment  reversing  the 
ruling  at  enquetv,  and  permitting  tho  fyling  of  tho  two  depositions. 
'The  judgment  was  mo^"«(j  as  follows  : 

"La  Cour,  npri^n  avoir  enlendu  les  parties  par  leur  avocats  sur  la  motion  da 
2,  KWrier  dernier,  nux  fins  So  fuirc rdviser  les  jugements  reudus  en  cette  cause, 
e  61X  du  dit  mois  de  Fdvricr  dernier,  par  I'llonorable  Jugo  alors  pwJsidant  auz 
engi,if>8,  examind  la  procedure,  et  avoir  ddliberd  a  r<Svis<S  ccux  des  dits  jugements 
tcnd.nt  a  rdpriser  «u  dit  ddfendcur  la  production  il  son  enqu<3>e  en  cette  cnusi 
des  deux  pieces  maizes  M  et  N  par  lui  pr^sentes  le  dit  jour,  et  eq  autoriso  et 
permet  la  production  en  cette  dito  cause. 

.„,«„,  Motion  granted. 

A.tb  W.  Robert wn,  for  plaintiff. 

Cw««  tfc  Z«H«,  for  defendants. 

(J.  I-.  M.)        .  ■ 
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COURT  OF  QUEEN'S  BENCH.      ' 
MONTRBAL,  Bth  MAROU,  1808. 
IN  APPBAL. 

FnoM  Tni  SuPiaroB  Court,  DiH,a,oT  or  Montbial. 
Coram  DuvAt,  0.  J..  Caro..  J..  DauMMONo.  J..  LoaANaca.  J.,  arf  Hoc, 

ALEXANDER  M.  DELISLB, 

(Dt/tmiant  in  M«  Court  below.) 
'  '  4„„  Appillint: 

'  WARWICK  U.  nVLAND. 

(^'"''^iffinlhtCourlbtlow,) 

RnPOMDIMT. 
8HAREn0M>ER--CALW  ON  8HARKS-C0MPKN8ATI0N- 

•mount  unpaid  o„  .h.  .took  hold  bX„  „f  ZZ  of  lljh    T7  *"  " 
.nd  .h.t  the  «.id  dof»,d.„t  is  indebifi  to  th.^.id  Mo„.™  ?     Z  "^  '"°°*'' 

au(»id  .took  d„.  .„d  „.i„g  b,  .b.  ^id  dUr:    ;  mZ,JS".„Tb  to  "' 

p.»«d.  uup^a  «»k  „  duo  b^  .^fL'd",  liu?  r^^^^^^ 

hcreiMfler  mo„li„„„d,  .nd  f„r.)(.r,con»de,ing  IbLl  m^ul^ifTl 
failed  to  ihov  the  uiatenoe  of  «».  l^i    i  ■  •  '  ?   dcfoodant  balh 

forth  ia  the  said  exceptLs,  i^Z^'^Tf^^^Z  'S'Z^'  "'  ^* 
doth  condemn>o  said  defendant  to  pay  to  the  m  d  linMff  .r^P*'"""'  «»<» 
hundred^ny-eight  pounc^  four  shUIing^^and  ll^I  't^.  ''  "* 
Woe  ff  Canada,  with  interest  on  tTe  samTsk  hundld  ^  TT^ 
ind.ton  shilJinm.  fmm  th.  ♦!.:.* u  .       „  1  ^'*  '"*"°™<*  ""^  twelve 


of 


pounds  and-lipn  shiljings  from  thlT  iTVi  ''^  '"*"'^«''*  ''"'^  t'«>v« 
eight  hundr^  J^i^^l^ '^^ZJ:'  "'  ^^^''->--  thousand 
eight  IH)«ud7four  shUlCaariLrll  J;     T  "^'^  ^""'^•"^  »"'*  ^^^ty- 


■•  %' 


\^: 


■"WPf^r: 
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hundred  atid  fifty  ««,  for-tfie  auin  of  lit  hundred  and  twelvo  pounda  and  ton 
ahillinRH  of  principal  with  inUircHt  upon  the  Miid  autn  ofKii  hundred  and  twcUo 
pounda  and  ten  hhillinKH,  ttom  tho  Ihirtoonth  day  of  Soptomlwr,  one  thouaand 
einlit  huiidn-d  and  fifty-four,  and  which  aiiid  auin  of  nix  hundred  and  thirty- 
ciKht  poundM  four  lUiillinKii  ami  novcn  pence,  amount  of  aoid  judgment  and  ooata 
and  aubfloqutnt  to».tH  and  bearing  intoreat  aa  aforoaaid,  and  the  aaid  judKUiont 
and  eii'cutioif  woro  tranHferrcd  iiikI  made  over  by  the  aaid  Joaoph  Doutre,  to  tho 
said  plointiff,  by  deed  of  trondCcr  punned  before  Afuitro  rupineou  ^n<l  hia  col- 
league,  notariofl  public,  on  tlio  fifth  day  of  October,  one  thouHund  tight  hundred 
imd  fifty-iicvcn,  and  duly  nitfniflcd  to  the  aaid  defendant  on  tlra  aixth  day  of^ 
'Nu\Fonibor,  one  thoUHnnd  eight  liuiulred  and  flfty-H«!Vcn,  &c.  &c. 

ir.  //,  AVrZ-BtaUid  the  preteiiHiona  of  tho  appellant  aa  followa,  in  hia  factoni : 
Tho  prcaont  Appeal  is  in»titutt'd  from  a  Judgment  rendered  in  the  SujiOriclr 
Court  at  Montreal,  on  tho  Slat  March  last,  by  which  tho  defendant  in  th«.Oo|^ 
below  waa  condemned  to  pay  X(j:18.  la.  7d.  currency,  with  intercut  on  the  auij tt 
XCl'i.  10s,  from  the  13tb  Keptombor,  1861,  together  with  tho  co«»h  of  auit.     / 

Tho  declaration  fylcd  in  the  Court  below,  aeta  out  that  Joaoph  Doutre;  " 
Kftquiro,  recovered  judgment  uguinnt  tho  Montreal  and  Rytown  Railway  Com- 
pany for  the  Hum  of  XG12.  10«.  with  intercat  and  coHta,  Ac,  that  the  aaid  Joaeph 
Doutre  aued  out  a  writ  of  oxocution  ni^aiuKt  tho  gooda  and  cha^tdM,  &o.,  of  aaid' 
'Company,  which  waa  nftorwards  r^ilurnol  by  tho  Sheriff,  to  whriin  it  wna  ad- 
dressed, nnnatiHfictl  either  in  whole  or  in  part.  That  oftorwnW£«lhe  Haid  Joaeph 
,  Doutre,  by  dit-d  of  tranxfer  lu-lore  Tapinuau  and  colIqoguc.-^pfirirM,  ceded  and 
trouHforred  to  Warwick  II.  Ryiand,  tho  present  roapondent,  for  •viiliiublo  conai- 
denition,  all  his  rij^hta  and  interest  in  tho  aaid  judgment  and  execution. 

It  further  Hcfs  out  the  present  appellant  waa,  from  the  4th  of  May,  18B3,  and    " 
ever  t«inco  has  been,  a  Hhurehoider  to  the  extent  of  forty^aharcs,  or  aum  rtf  X1,000,  - 
of  tho  capital  stock  of  aaid  Co^npany,  and  that  the  defendant,  now  appellant,    '. 
_     never  paid  anything  on  account  of  the  said  stock  so  held  by  him,  and  that  tho 
Kame  is  atill  unpaid,  and  that  for  the  reasons  above" floated  the  oppcllant  is  por- 
/    Konally  liable  to  tho  respondent  os  a  creditor  of  tho  said  Company,  for  the  debt 
.so  duo  by  the  said  Company,  to  the  said  now  respondent,  to  an  amount  equal  to 
the  amount  so  unpaid  on  tho  stock  so  held  by  him,  to  wit,  jC1,000. 

To  this  the  defendant  pleaded,  that  during  two  years  antjl  a  half,  or  upwards 
after  tho  establishment  of  tho  said  iL'ompany,  he  was  Prcsidejit  and  Director  of  tho 
Montreal  and  Rytown  Railway  Company,  and  that  as  such  lie  was  entitled  to  tho 
sum  of  £2,704.  19s.  Od.  for  salary  as  President  of  aaid  Company,  and  also  for 
moneys  expended  by  him  in  and  about  the  said  Company  as  appeared  by  the 
entries  niade  in  the  bboks  of  the  said  Company  in*  which  credit  was  given,  and 
that  the  amount  so  credited  by  the  said  Company  to  tho  present  appellant  oper- 
ated in  law  an  extinguishment  by  compensation  of  any  amount  which  he  might 
have^wed  the  said  Company  upon  any  shares  of  stock  subscribed  for  him  and 

unpaid.     A  tte/ense  aufond  en/ait  was  also  fylcd. -  

It/was  proved  that  at  a  meeting  of  Directors  of  the  Montreal  and  By  town 
•Ritil^ay  Company,  held  tho  9th  November,  1853,  the  present  appellant  was  ap- 
poihtcd  President  of  the  said  Company,  and  that  as  such  President  tho  aum  of 
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ono  iLouMnd  pounda  wm  rot«d  him  Ibr  hia  MrvlnM  f«,  .1..  ..  ' 

fir^t  Monday  of  March  then  net.  (im]Z^ZTSn  ""''^  ""  """ 

in  the  book,  of  tho  Mid  Compa,.;.  "''^''''  ""^'^  *»"  *P'««  »"•" 

It"  wu«  fiirthor  proved,  that  on  tho  2''nd  M.mi.  iqrj     .  • 

.  Wrcoton,  of  tho  «.id  Company  tl"o  .n  J'     .         '      **'  '*  '  "**""«  "^  »»»« 

IWido„t„fthoC«mp„„y,^„d\  17j;'7  ;^  T"'  -"'*  •PP-'-^'J 

1-n.l.  ,«r  annuo..  to'boXt^i^^f  u  mIT  8^"      1 !'  Z''''""^' 

w«-  Kivon  hin.  In  tho  book-  of  tho  cCpany.  '    ^'  *"'*  '^'  *'"'•'''  ««^«» 

The  great  question  in  this  ease  is  as  to  wh..tl.Ar  »i.„  .      . 

lant  to  ,ho  Co.npany  for  balanco  u  p"d  «1  the  sul""''""'  ''""  ^{  ''"'  'PP"'' 
-mount  due  by  the  Con.pany  to  hi  J  ft^^h  18^4  r '  7  ^T""^"^  ^'  '^ 
up  to  that  date.  >«"«'»  'n  March,  1 854,  for  the  salary  MlPresidenI 

Tho  1 188  art.  of  tho  code  is  as  follows  •—"  n*,™™.-    .-      .  .        1 
«"lo  operation  of  law  between  debu  wluTr   ^Tr"""  ^^^  P'''*'«  ^J  ^^<> 
bio  and  have  each  for  oblTa  "urn  o   !  "^"""^  '"1"''^*'"*'  ""^  '^"'"""J- 

."i"«tc  things  of  the  J^e  ki:d :;  :!,rr'j; "''?  '•r""^^  «''•"''«'«'• 

t""oou.slyt;.,  are  mutual.,  e,1i:;'i:h'l;  ^  fr.  it  „tlV''"^  """'■ 
correspond."  «» inr  ss  ineir  respective  auiouota 

"  8«>io„  had  taken  plafie  as  aforesaid  ^'  '   ***  '"*'"*'*'  '"«'  "^-'P*-  ' 

or  ^o^rct  cirsr: "  r-'"^^^  ^•■^  ^^^'^^^-^  «'-<^ 

r«nies  in  the  in,e  poHition  as  tin  P  ^      ^         •*"  ""'^''**"  of  Kailway  Com- 
eoyer  f..,„  sharehoC  wholt  no  S  "T  ^  *''"''  "«'"«^  - 

"«  greater  right  i«  rested  Tthr  £L^  .  " 't?  "L"^"  ^'•^•' «*'"^' '^^ 
«..d  if  the  Company  had  no  action  n^Tav  I  ^2"^  V^l  ''"'"P*"^' 
clear  that  the  Company  would  have  no  aXon  *     ^"  '''"  ^"^  '*  " 

mso  yeney.  cannot  bo  set  up  i^eoZ„3^.  a„d  h  °-^  ""*  r™'*^'  '^'  »»»« 
'"  th.s  case  is  only  entitled  to  rarnchJ™  """''  *'"''  *»>« -PPeUant 

estate  of  the  Company  bat  l.„  f^i   I     u^  ""^  **"  '«'"•''  '"  ''«"•«  upon  the 

became  inBollt.^'i  su  itn^tl^  "'  ^*  '"^  '"  ''''  '"^^  t^Cpany 
was  solvent  when'  the  alurXe  Inrff  ""*"'  '."  ""P'^"  >'"'»  »»'«  Company 
foi  in  this  case  on  the  2^1  iL^ liT^!Z'^'''^ :''^^  '""^  '"^^  '^"^''-^ 

circumstances. 
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«ne«iBtcnca  of  compensation  under  those  * 
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Th«  raapondont  Ml  ibrUi  hii  prctimiioiia  •■  fbNowt,  In  hti  fkotom : 

.  TImi  apiHiliaul  WM  lucd  m  •  ■toakhotiliir  in  Iho  Montnal  and  H^lownJlailwAj 
OomfMiiiy. 

ILii  liability  la  fli«d  bjr  8utul«,  mo.  10,  paragraph  (Iral  of  It  and  16  Viol 
ohap.  Al,  |MHtp  HOi)  of  Conwil.  Htat.  of  Canada,  t*naoU  that  "«aah  aliarahuldor 
ah*ll  Ut  individuallj  liabl«  to  the  oraditori  oflha  (junipany  to  an  amount  mjual 
to  th«  amount  unpaid  on  the  atook  held  by  him,  for  the  debt  and  liabiUtlw 
thereof,  and  until  tho  whole  anrount  or  hi«  attnik  iiliall  have  b«Ntii  pid  up." 

The  dei'larution  in  thia  notion  atfi^Kwd  that  in  a|id  by  a  JudKnieiil  rmidored  on 
the  30tb  of  April,  18ftti,  in  a  oauao  beftring  the  No.  524,  wherein  iloMtph  Doatrw 
«••  plaintiff,  and  thu  Montreal  and  ltyU)wn  Hallway  Company,  a  body  politic 
and  corporate,  duly  i|noorporatcd  aa  auob  by  virtno  of  a  I'ublic  Act  of  thia  Pro- 
tinoe,  waa  dofondaut,  tho  aaid  Company  way  oundeinned  to  pay  to  aaid  Joaeph 
Doutre  aix  bandnad  and  twelve  pound*  and  ten  ahillinga,  with  intoreKt  fhim  tho 
.  13th  day  of  Soptomber,  1851,  and  ooHtii,  aflerwardi  taxed  at  twenty-one  pounda, 
fourteen  Bhillin}^*  and  aoTen-pence ; 

That  at  the  time  of 'the'  rendering  of  aald  Judgment,  and  for  more  than  fix 
months  immtHliatoly  prfioedin^  that  time,  Iho  aaid  Company  waa,  and  baa  <^ar 
■inco  continued  to  b<>,  and  atili  in,  inaolvent,  en  diiotijiturf.  ' 

That  tlio  nuid  Company  having  failed  to  aatiitfy  the  aforomiid  judgment,  the 
aaid  plaintiff  on  the  10th  October,  18&7,  aued  out  execution  in  aaid  oauao  No. 
&24,  ngainat  the  gooda  and  chattels,  lands  and  tenements  of  tho  aaid  Compaoj, 
which  execution  was  afterwards,  by  the  Sheriff  of  this  District,  to  whom  it  mi 
Addressed,  roturnod  unsatisfied  uithor  in  whole  or  in  part,  in  which  oxeoutloo 
the  said  plaintiff  inourrod  costs  to  ^he  extent  of  four  pounda.         . 

That  the  suid  Joseph  Doutre,  by  a  certain  deed  of  transfer,  piuHied  beforv 
Pikpineau  and  oolluaguo,  Nuturios  Public,  at  Montreal,  on  tho  5th  day  of  Ootobet, 
1857,  in  effect,  sold,  coded  and  trt^naforred  to  plaintiff  thereof  accepting  for 
good  and  valuable  consideration,  all  hia  right  and  interest  in  aaid  judgment  and 
execution,  and  by  law  derivable  therefrom  |ind  subrogated  him  in  all  his  rights, 
titles,  privileges  and, bypothcquoB, ^m«,  rauoAs  tt  uetioni  resulting  from  said 
judgment ;  which  said  transfer  of  Judgment  waa,  on  the  6th  day  of  JNoveniber, 
1857,  duly  signified  to  said  defendant  and  also  to  said  Company. 

That  the  said  several  sums  so  due  and  payable  to  plaintiff'  by  said  Company, 
form,  united,  tho  sum  of  six  hundred  and  thirty-eight  pounda,  four  ahillinga  and 
B«Ten  pence,  with  interest  as  aforesaid.  .  , 

That  oothe  fourth  of  May,  1853,  the  said  A.  M.  Delislo  anbscribed  for  tnd 
be<)ame  a' shareholder  to  the  extent  of  forty  shares  of  twenty-five  pounds  each, 
to  wit,  to  the  extent  of  one  thousand  pounds  of  tho  capital  stock  of  the  said 
Company ;  and  £hat  the  said  defendant  hath,  ever  since  the  fourth  day  of  May, 
1853  continued  to  be,  and  still  is  a  shareholder  to  the  extent  of  the  said  forty 
ahareSiOr  sum  of  one  thousand  pounds,  on  account  whereof  the  said  defendant 
haa  not  paid  Anything,  leaving  tho  whole  of  the  aaid  atook  so  held  by  him  a» 
aforesaid  unpaid:  That  at  all  the" times  herein  before  referred  to,  the  defendi^t 
was  the  president  and  director  of  said  Railway  Company. 

That  bj  reason  of  the  premisea  and  by-law,  the  aaid  defendant  waa,  and  is 
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to  fky  croditoni  liko  plaiutiff  That  .  J  j  T  .  ''"  ^"""^  °^*-  ^^  which 
»nd  then  if  he  had  -^  cl  h'rj  T^C.^^^^^^^^^  ^  7  "^  "^  "-^. 
Company  waa  not  indebted  to  dofendanfLT  "  weditoni;  that  the 

luworjuaticc;  that  g«at  iCu^^^^^^^^  "'''"  wa.  due  aooording  to 

and  director,  of  ..id  CompaTyt  1  .!  ' , 'T "  "TTl''*^  ^^  '^'  ?«»''«»» 
I-d  not  paid  .lid  noto.;  1^1^11"!'''^  '' '^'''''^'^^' '  »'>»»  d«fonda„t 
bo  mainUined.  ^*  o,rottn..t,nce.,  .aid  e*e«ptiona  could  not 

I-uo  being  joined  the  parties  went  to  prtK)f. 

io  ?cirwitJi^r^:  :rr  ttaiir  "d '- '''  -^  ^^  *^«  ---- 

-atiHfied  in  whole  or  in  p.lt     Z' ^^^  '    '^'"*  "'  "~''^'""  ^'"^  "- 
«l»npon/«.V.e.  ar/.W«/  ItlonW^^  "  '  ^•»"«";  ""^^ 

the^nd,  3rd  and  4th  Intorroia^r.'    !  ^7  '"'^  **»  "»''"  *<>  ^ia  answer  to 
by  defendant  had  not  ^Xp    '''^  ""^  ^"  '^' '*«"'  -^t-ibed  f^ 

«-.^^'ke^TaUe\rdn^^^^^^^^^  R-ilway  Company, 

"me  .ppean.  „  .  .tockholdefci'te  thol^^^  'fT'  "  "'"'*  "'"  ''''^^'-'' 
The  defendant  e,a.„i„ed  no  idtn^^;'^'''*  P"""^ 

^  be  debtor  to' the  MonrraTC^'^f'  '"p"'"''  '*"""  ^'^^  "^^^-^-^ 
h»  .took,  appn>v<Hl  theplaioS-.  cU^^^, r^^T!*^^^^     ^^^^  ""P'^^  on 

'^  °'*^  **  *  J«>lgmflnlflMdit<»rH>M,^  Mwtnmi 
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and  Bytown  Railway  Company  having  exeoutioa  against  the  Company  unsatis- 
fied, and  condemned  the.  dofendint  aooordingly  as  prayed  for  by  plaintiff. 
,«.        The  respondent  humbly  subibits  that  said  judgment'should  be  afiBr^ed  with 
costs,  for  the  following  Te(i<on< : 

Because  pluintiff's'doiiMind  wlis  well  founded  and  compensation  or  set  off  was 

never  and  could  nAt  be  operated  or  allowed  as  claimed  by  defendant's  pleai^ ; 

X         Bccausie  the  a|>pellant.  was  and  Is  a  shareholder  In^he  Montreal  and  tiiytown. 

/jj^Railway  Company,  j^  an  ^moo^^oQ £1000,  of  which  £900  was  unpaid  atock, 

"  and  he.  was  liable,  in  cbnsoquraco,  as  plaintiff  complained  and  as  the  judgment 

appealed  from  has  found  y      :f-        ' 

.  Because  the  appelhtnt  as  Bwfli  sharehofdor  was  individually  liable  to  the  orcdi- 
'  tors  of  the  said  Company  (ro^ndent  one  of  them)  having  executions  ^ai'  st 
said  Montreal  and  B^towb  R^Uway  Company  unsatisfied,  to  an  amount  equal  to 
the  amount  urtpaicf  on  the  said  stock  held  hj  a'gpellant,  and  was  and  is  so  to  con- 
tinue liable  until  the  whole  of  his  st^ck  is  really  jiat'd  up. 

Because  the  appellant  as  such  shareholder,  in  said  Company  and  one  of  th| 
corporators  must  be  regarded  as  privy  to  the  said  Judgment  No.  524,  and  to  bo 
concluded  by  it.  '    .-T^ 

Because  the  appellant  considering  the  proofs  made,  and  as  9,  shareholder  in 
said  Company,  whose  stock  was  and  is  not  paid  up  into  the  cai$te  of  the  Corpo- 
jnAion,  was  and  is  liable  towards  a  creditor  with  execution  unsatisfied  in  manner 
and  form  as  found  by  the  judgment  appealed  from. 

Bi^ause  th^  amount  of  appellant's  stock  not  paid  up  formed  part  of  the  capital 
stock  of  said  Montreal  and  By  town  Railway  Company,  and  was  pledged  towards 
creditors  like  respondent,  and  the  appellant  and  other  shareholders  in  daid  Com- 
pany, ^ere  in  the  position  of  trustees  for  the  creditors  of  said  Company. 

Lo&iNOEB,  J.,  ad  hoe  dissentiens: — L'unique  question  soulev^  sur  le  pr^nt 
litige  est  de  savoir  si  I'appellant  poursuivi  par  un  cr^ncier  piar  Jugement  de  la 
Oompagnie  du  Chemin  de  fer  de  Montreal  et  By  town,  pent  lui  opposer,  en  com- 
pensation des  versements  'de  ses  parts  non  payees,  le  montant  du  salaire  que  lui 
dolt  la  Couipagnie  pour  services  rendus  comme  son  president.  La  question  en 
est  une  d'interpr^tation  de  la  clause  80  du  ohapitfe  66  des  Status  Refondus  4u 
Canada, quant  &  la  loi  qui  r^t  les  Compagnies  de  ohemins  4e  fer.      '■:,;.," 

Cette  clause  80  de  la  loi  porte  :  - 

"Chaque  aetionnaireseraresponsable  individuellement  envers  les  cr^'ncior»de 
"  la  compagnie  pour  un  montant  dgul  aa  montant  dont  il  est  ledevable  pour  les 
('actions  poss^^es  par  lui  pour  les  dettta  et  obligations  de  la  Oompagnie  etjus- 
"  qu'&  ce  que  le  montant  total  de  ses  actions liit^t^  P<^7^>  ^9^  il-  ne  poarlii  Stre 
"  poursuivi  poor  ses  dettes  qu'aprds  qu'une  saisie  ez^ution  centre  la  Compagni^" 
"  aura^td  rapports  sans  qu'il  y  soit  satisfait  en  totality  ou  en  partie,  et  le  montant 
"  de  cette  ex^^tion  sur  le  montant  reconyrd  avec  ddpeos  oontre  tel  aotionnaire." 

L'effet  de  cette  disposition  est  sans  doute  d'affeoter  les  actions  qui  torment  te 
capital  social  aux  ordances  passives  de  la  Compagnie,  et  d'dtablir  entre  le  erSm- 
eier  de  la  Compagnie  efsonnctionnaire  les  rapports  de  ordaneier  et  d^itenr.  Un 
lien  de  droit  personnel  assujettit  done  dds  I'origine,  o'est-&-dire,  do  moment  de  sa 
MMcripUot.  r»ctiottaaire  au  paiement  des  or^anoea  deg  tiera.  puiflggfl  1*  ohnaejai- 
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■    A  Bon  ..i.  cite  oUnM  doit  .■inleT.rtl.r  «,„„,e  rtl  ,  «^^,  ji, . 
tincion  les  cr„ce      Ire  '  I^^  droit  co«.n.un  r^gissantl'e,; 

Autromont  cite  »,„,«  I:^' '     7    ^  «■<"'-."»,  ne  pceot  Mecr. 
rjit  mfime  eo  dansernniir  )..i  n»       i  ""*"•  1"  ""wo'w-   t!<Ileee  change- 
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Tie  etZ  !     n      .  ""'  oo'-Pcnsation  particulWreoprfrdo  cntre  la  Coipa- 

1  tTetJi:^''''^''"*  ""i^  '''•^""  dcstierscr.anciers^„;^t^u  1 
peut-etre  pas  la  chose  si  eitraordinaire. 

Court  Sol'""  ^:  '7^'"^'"  "'^"'^  ^^  ^""^  '^'^  «^*"'*'«"  -  P^"-  et  >'' 
p//    iT  1?^^-^™"°"  ^«- '««  Syndics  Arlaud,  tcl  quo  rapportd  auRcoucil 

Co    prdsidde  par  Lord  0.  Chelmsford  rapportdo  au  12me  vol.  du  Jul         ' 

J^ARON,  J.  givmg  th6  judgment  of  the  Court  said : 

JJehsleest  actionnaire  dans  la  compagnie  du  "Montrdalet  Bytown  Railwav 
Company '^u  montant  de  «4000  de  part^Il  a  aussi  dtd  Direcleu^rds  denl  / 

t  lui  avS^d^^rr'''"-  '^"  P''^  '^'"•«'  ''^«<'-  -•"- annuo  dfiior 
Z\^Vv    rV"^  "'  T''^"^  '•^«''^  P»'  rdsolution  du  Bureau  des  Directeu J 
Ryl  nd    hnt.md,  est  cessfonnaire  des  droits  de  Jos.  Doutre,  Tun  des  crdanciS 

clinnlJ        ?     ™°«PO't^.    avec  toutes    les    formalitds    requi.es,  4  RylauT 

wZTT'T  '"""'P*"**^  "^'"^^  '*^  "'«  ^  exdeufion  ou  «om  de  Dou  Lt 

el  'fj":om"'"''r    «'^^"^"^"»*'^'^   --*«tdque  sur  les  biens  ^^ 

sesCs  sdvanTJ/r       /'"T".'''"^^^^       q«i  «'«  paspayd  ie  montant  de 

^T    .  .^T"'''^""*^'""""*'""  p,„o„„clle  centre  le  ddfendeur         ^'"'""*""'' 
Leddfendcuraphiidd  I'issuc  giniraleot  deux  exceptions,  I'une  de  ««t^„,et 
lautredecompensation.    Dans«,nplaidoyerdepuicm<^tle JdMdeu^SZ!N 

^me.  doot  U  a  payd  partie  et  est  responsable  pour  le  rested.  ^ 

.  Hop^r  "'  '''  "'"''"^  '^''"^  ''  ^»»«--  I>«'H  '-"S-o.  Bellingham, 

^De  la  part  de  Tappelant,  il  n'a  dtd  entendu  ancun  tdmoin  "^-\ 

.    rDenirf 'r  ^1'"'"''*  "'  P»raissent  fitrfe  les  suivantes  :  lo   L'Appelant    ^ 

Voyons  d'abord  quant  4 la  prtmi^re  question.   Par  Bellingham  ilestDrouv^     " 
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ttU88i  flouaoripteur  pour  £1000-  na  ^    -jv   "'"';   ^«  ^^^^^ndetir  Delislo  ^tait 

1854  et  185^  JTdatlaCerl^   ^  ""*  '^  ''*'  ^*  ^«^  <-"  <»« 

couv/r  saaousoription;  il  lui  J'lt  ^  Vf  "'*  P' '"<!»'"  »«  faliait  pour 
pnrl^de  billets  ei^  iar  De  iare  !  .  '''''?°«' 1«' '»>  est  encore  due- 
"cLe  positif  4  ee^ujef  ""''''  ^^^  '"  ^"""Wi^. »»««  ne  prouve 

'teSdl^L;^^^  salaired^Dellsle 

W  extrait  des  livres  q«'  ^i^duirill?  r'T^"  "  ""''*  '^-  ^'"P'*"  «° 
i«  som^e  pour  salale  de  £24oVl  4    iV?  T''*  ''  ""^'"'^  '«  ^^  -^*  S^' 

eVt  de  I't^criture  de  Hopper  ouinl      ^' ^^''S*'  oA  sont  faites  ces  entries 

TWhors  de  toutdoute,  savoir  quo  DpH»I«     '^"^'"^' '«»  *^»t8  suivants  sont  prou- 
.en  1853;que  sonsalai^  aX'^d  £  1  „t' """1^^^^^ 
pendant  plus  de  deux  ans  avec  dL  t Ti; ,?  1  ^ 

et  eela  jusqti'au  l3  aoflt  1856  ^ZaLTZ  I.  IT  '^'"  '"'  "'"*  ^*^  «"««^ 
autres  offieiers  de  la  Compagnie'  o7Zn^f  '.^'*  "''P^''*"*'  ""«  ^^^  '«• 
tinndspour  IWenIr;  que  duTs  ^0^1!!!  T '"'' ^^'^^^^^ 

a  I'-tPelant-unesoJedeTlOOoZrTr      -t  ^«H  H^tait  d^ja  dtt 

«5poque  et  que  1«,  Iiv„8  de  la   Col h  """^  ^'  ""'""^^  ^^Pi-"^  ^  cette 

qae  la  Compagnie  soit  tombfe  en  Si    n  f .    t    '^:  ^"' ''*''8'*"P«  "«•'*   ' 
beaucoup  plus  considerable  qreelle  an!  ^'     .^     n '''^*  ^M  da  nne  somme 
l^ve«on.ents^hus;'       ^        "' **"' '*'^«'*  ^  ^^  Compagnie  I'appelant  pour 

que  d*„.ro6t,  les  versemente ^It deJn J^^^      P'**°^™'»  *°  '-^  eti  mesur« 
devenuda.    L'd.  „e  niera  p^  «„  eZ^S  4^^^^ 

ger  et  recevoir  son  salaiVe  ^111^2^1'  *  "'*'"*"«  'J"'^^*''  «»'"»  P"  exi- 
exigibles.    OrsapositionpTutXgt^r  J""*"""^"''"^*™*"'*^^^^^^^ 

gnie,  dans  IWantu^des ac'S;  n^,ll^^^^^^^ 
dii,pulsqueson3^^exo4Zn^:^^°°'«^^dejo^^ 
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Delhi* 
■Bd 

Byland. 


^ndiuxi        ""T'^y""""  -t^tutsp^olul  dormant  ^n  rocours  cxoep- 
Tn  ci^^dl        T  ^^  ''^«'»P'*"'«.«"  lour  permettantdo  poursuivro  dirooto- 

Jatompagnienepeut  avoir  plus  de  droit  qu'ell6  i.  n    « 

Vrou^alrplsi^:'"'''*'^"^^  intin,.portait  son  action,  il  no  sc 

r!  r^f.  •«  Compagnie  soil  tombde  on  fdillito  et  plrtant  la  compcnsion 

•    ^ou^TL'f ''"'■'"'  '""^  ""  ^^'"P^  «^  cotte.Co^prgnio  dta  t   3^0 
r^putde  «,lv„ble,  les  prinoipes  applic,blc8  aux  Conipagnies  «„  fuilHte  aolont  pal 
_coux  q„.  doivent  nous  guider  dans  la  ddcision  de  la  prd^nte  «  ' 

kr;S^1  !  ?  ™''T  '"  ""J""*"^  "^^  '»  oo'"-"*^^ d'avis  quo  lo  Jugemeftt  doit- 
loJulf^  Taction  do  l-intimdrenvoy^e.  Cost  dans'co  sons  q^est  nS 
leJugement;  que  Ton  va  lire.  h»«»"' 'v^u«i,o^ 

-    TJa  J  udgmont  ia  appeal  was  recorded  as  follows  •  ^ 

extlitstidSr  r  r  T''?  ""^'  P-ticulifiromontdesdocamentset 
-  f,  ,    •*'  P™**"  ^P"J  '  '"^""^  ''"-"^«»«  «t  a»««i  d-'s  tdmoins  qu'il  a  fait  entendre 
Il  essort  qne  lo  9  Noven,bre  1853  A  une  assemblde  des  direSteurs  de  \TltZ'. 
gme  ayant  non. :  «  The  Montreal  and  Bytown'Railway  Company"  qui  f«ra.ric  L 

ilid'fr!"^'-"'  ''•P^""''*''  <5t.parr.solution\  Jt  eL'duZ    ^t 
n^f      do  la  dite  eompagnio  eH^-A  la  B,6™e  assen^bldo  il  a  4t4  ^rcZ 

.F^«dentponrlanndedeyantfinirle  premier  Lundi  de  Mars  proohaijf  (Mars, 

aJ^S^I"^  q««  j'-PPellant  a  rempH  les  devoirs  attaehA,  i  la  charge  de  p^J.i. 
dentaveclp  droit  de  receyoir  le  susdit  salaire  depuis  la   nomin^on    lo   9 

^7i:  rJ^'V  ""rr  ''  ^^'  '''''^^^^^  ^laqueUerapHird' J  .« 
que  les  autres  officers  de  la  compagnie,  a  6t4  nptifid  qu'i  comp\^  de  cetO*  date 
Bon  salaire  serait  discontinue  &  I'avenir.  ■.  .  """•'^^e  aJW 

««??«?";!•  T'fiT^  '"^  '"^  P™  ^^  "™«  ^'  >»  oompaguie  pWd^itsot ' 
prou^jSarrjnt.«.eiui.mSn;eil«ppert 

lantpttor  salaire  seulemeot  la  Bomrnede  £2400  ^  ^    '     .  '  ■  *     PP"" 


■* 

..;#i. 


'      ■*'  -.v 


>^ 


^f  URT  OP  QltEENs  BENCH,  lerfg. 


f,  ^  fH- 


39 

aation  centre  touto    l^L^^^t^^^^^^^ 

«uro  ,uW  devLu  da  le  sZtTZ:    auo'  f  U  '*'""  '^"'^  ■"  '"'  «'  '  ^'^ 
qu'il  est  pr.5su„,  avoir  lais^J  «£  lo7'„.ars  doT  """''  ^^  '•^*''«''  "«"■• 

4^;:^t::;X:t::t^^^  ;;-f »,  rappe.,aot  „.taU  .devablo 

P»gnieet^4„e,e  Jontantltaldordit^^^^^        ^""''^  "^""^  ^"^  ^«*«  «>»>- 
maniAre  suadite-et  que  partJnt  l-aTnTn     .  "'"""^'^  ^"^'^''-''^t  •^t^i"* «» la 

-^  dans  le  caa  auquel  1^1^^"''';*  ?  "^  *''''""'  ?««  *  I'^gard  de  rintil 

Cour  Sup^rieure.  saL  ^^^7    i^',""' J"«^  ^»»'' '«  J»S««>e°t  do  la    . 
d^boute  le  den^^deJl  detT^iirrS^L^r  ''  ^'^  '^  ""'  ^'^"«"?«  ^ 
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^«c%«fe^,rf^;„,forw8pondfl«t.  , 

(*••  W.  T.)  ^     -^ 
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ho  mverthelcn  can  arall  btmMlf  of  the  poueulon  up  to  the  fiinM,  of  kU  thoM  fh>n 
wbo^  bo  derirni  tjtio  to  the  property  deteribod  in  tbe  deedi. 
ir.  Vofbftloyraonoe,  to  the  effi-ot,  that  the  (bnco  had  b«H)n  for  upwardi  o*f  80  yean  In  the 
•apin  lino  B«  lrira»atihe  time  of  the  action,  ii  ■ull(clont.  althouRh  it  be  prorod.  that 
•uch  fence  wa«  enlirely  thttfopta' b)/  fin  ami  remained  lo  dettroyed  for  upwards  of  a 
year,  and  none  of  the  wltneuMi  tcitliy  to  bavinR  u-vn  a  voiitige  of  the  old  fence  after  lb» 
llro,  or  to  liaving  been  present  when  the  ne^  foiioo  waa  bulltr 

This  was  an  appeal  from  a  judgment  rendered  by  the  Suporidr  Court,  at  Mon- 
treal, on  the  30th  day  of  June,  1866,  maintainrng  an  action  m^Bormge  institu- 
ted by  the  respondent  against  the  appellant.  ■  ' 

The  contiguous  properties  of  the  two  parties  were  both  purchased;  at  Sheriff's 
sale,  on  the  7th  February,  1828 ;  the  one  by  the  respondent,  th«  other  by  one 
Benjamin  HaII.  %      '*■:''' 

Benjamin  Hall  sold  the  property  he  so  purchased'  on  the  4'th  day  of  Septem- 
ber, 1858,  to  Dume  M.  A.  D.  Boaudry,  wife  of  Oii&ime  Brien  dit  Destochor,  who 
sold  itrto  thedfcfendanton  the  llthdayof  May  1869.  .  '    " 

•  The  h-spondent's  property  faces  oa  Dorchester  Street  of  this  city^and  that  of 
the  appellant  on  St.  Constant  Street.  .         , 

The  encroachment  coiiiplajned  of  by  the  respondent  is  an  irregular  one,  being 
to  the  extent  of  about  7  feet  in  dcptl^  tg/  the  extent  of  about  48  feet  in  length, 
on  0  portion  of  the  line  of  division  between  the  two  properties  ;  as  shown  i»  ^rcm 
on  the  plan  attached  to  the  Surveyor's  Report,  paper  ^  of  the  Record. 

The  appellant  pleaded,  in  #ect,  that  a  fence  had  existed,'  for  upwurdsof  30  and 
even  50  years  along  the  present  line  ofdivisionbetwen  the  two  properties  i  during 
which  time  he  and  his  auteurt  h.-id  possessed  the  pro^rties  acquired  by  appellant 
as  enclosed,  including  the  encroachment  complained  of ;  and  that  the  respondent 
recognized  such  fence  as  the  true  line  of  divilsion  between  the  two  prdpc^rties  by 
renewing  it  /jntiroly,  afl^er^he  original  fence  had  been  -destroyed  by  fire  during 
the  great  fire  of  the  8tb  of  July  18)52.  ' 

Both  the  interiocutory  judgmeiifCHering  the  homage  and  the  appointmfent  of 
a  Surveyor,  ond  the  final  judgtp^t,  homologating  the  Surveyor's  report,  vieTQtbn- 
derei^hj  The  Hon.  Mr.  Justice  Monk. 
Thefollowing  was -the  interlocutory  judgment: —  '• 

"  The  Court  having,  hear^^ho  parties  by  their  Counsel  «pon  themirits  of  this 
"cause,  and  also  upon  the  motion  of  the  saicl  defendant  of  the  twenty-sixth  day 
"  of  December  "last;  that  Certain  Interrogatories  «Mr/aiV»  et  articles  submitted  by 
<;^  "  the  defendant  to  the  said  plaintiflF,  be^tuken  and  heii  pro  confetsis,  having  ex- 
;.^"  amined  the  Record_and  proceedings  and  evidence  adduced  and  fyled  of  retSord 
,     "  and  having  deliberated,  doth  order  that  the  defendant  do  take  nothing  by  his 
"  said  motion,  and  it  [a  ordered  that  by  a  Surveyor  to  be  nitfled  by  the  parties  ia 
-  "  this  cause,  or  in  default,  by  any  Judge  of  this  Court  In  Vacation,  the  prope^rty 
."of  the  Plaintiff  and  that  of  the  said  defendant  mentioned  in  the  Declaration  in- 
"this  cause,  be  visited  and  surveyed,  boundaries iorrte«  befixed,  determined  and    ' 
"^established  between  the  said  land  the  property  of  the  plaintiff,  and  the  said  land 
"  flie  property  of  the  defendant,  on  the  North-Eost  sideling,  where  the  »id  pro- 
"  perties  adjoin  each  other,  and  that  the  said  Surveyor  dtf  establish  the  t^lineof  v 
"division  on  the  said  North-East  side,  according  to  law  and  the  titles  of  thjjjaid  " 
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"defendant  h^  oncroaohedTA^he  „S T  .  n     "^r":."'^  •'^''"^•  *'*^ '"'''* 
«  all  which  the  Bttid  Surveyor  TaH  ..!t     i,       '^'^'^'^^  '''^  *••*  ""'^  P'"'""^'  «f 

*  "  tLpian  of  the's  id  pCrS   ndThf  ^'j  '"  "^  """"P"'"^  '''^'^  »  ««"- 

"  the  said  plaintiffln  and  by  the  D  JaSnTri  '  «>"^^^•.B  taken  by 

;  ."  and  Survey  ahnll  h^e  \i^ZTZm^JZ  """'  ";"'  ?!  "''  ^^'' 

"disiAisa  the  demand  a„dTnoIuHioi°H  ofil !      .    ."-""i'''  ^"'  '^"^'^^'^J*"'*  ""<» 

««  reserve  ^o  adjudieite  hereafter T^^  ^«»"^''' --^  ^^th 

The  following  was  tfio  final  judgmenf-  .' "  ■    '    "  .  ^ 

"  tlon  of  the  Beport^VX^J^SVEx^rUn;^^^^^  ''""''''"  *"''  '>^'"«'°«- 
''  for  the  .xecutSn  of  the  Intfo^ltorforder  of  t  J^^^^^^  '"  *•»*-  ""»'^. ' 

"  day  6f  February  last  past  the  saidBenorV  K  ?""*  '^^  *••'  twenty^ight   ' 

"  April  one  thousand  eiXVundrcdanr      ^""'«.  *'''  the  sixteenth  day  of 
"  day,  as  also  upon  the^  iro/L"^^^^^^  "'/^'l'  ^"  ^'^  ««"'*  -«>''* 

'<  Beport  h.ving'Ixa.in^  the" Cdt d  ptSl'ehe'  T^"  ^' ''^-^'^ 
"  rati vo  plan  annexed  ^hereto  and  formin/rrtTi^'  ?« '»f  ^P«''  •"^  fig«- 
"  pleadings  in  thi8<,au8e.  and  Xtur^vTlf/  f .  T'^  thot|  Doelai-ition  and 
"  defendant,  and  doth  g^nftht  oTL        T^^*^'  ^J'*  ™J^**''^  '»<>««°  ^^ '^e 
^   "  firm  the  s;id  report  tKlLdlj^^f. ''I '^^^ 
"  Court  doth  deoIaL  thT^Hne  fi    h    '?      •''  'T  '"'  '''"''•    ^^^  *««- 
"being  seventysix  feet  sixTnehrin  Jth  f        l".  "^  "P""  ^""^  '^''^  ?'«"»«««» 
■   "shall  be  hereafter  the  true  Iw  n—  ""  *''"  P"'"*  ®    *«  *he  point  H. 

"p~^rty,ofth?s^^^   Zte^^^^^^^^ 

"  that  of  the  said  defendant,  the^d  pobt  g  ^^^T""!,  "  "'^  "*''~'  '">'* 
"  feet  seven  inches  from  the  ^^5^0  of^h«  k\  w"?;."'  *  '*''*""^  of  thirteen 
"defendant's  lot,  -and    coiSr wfth    th!        ^ ''"^ 
"out-building  er«,ted  on  thrrpertfof  M™Tp     '^^'^  ''   ""«    ''""^ 
"South  Easteril  boundary  of  ,1«C    *^  ®-  ^'"'*"  *"<*  fi>™>«g  the 

.  "  and  the'said  rZ^nVLl^"^!  "  ^T/'^  "^  ^'^^^PO"  ^^e  said  plan : 

"coinciding  with  the  X- -Jo  "^^^^^^^^         '^'"'r'  P' W- «* 

''^^^^:^'S^^]^  ^*'^  ^»  *»•«  -aid  Report  .ndJu. 

"  shewn  npon  the  said  nhin  Z^         5. '   ■".^'°'""«'y  «>  «»wt  thereof  as  is 
"  on  the  I^thiJt  ri<£^'SSri^"7'  .  r^'  ^'  ^^*  ""^^      ^^^ 
"South-West  side  by  .  peSclTiilrr    "'  f "  '"'*  ^"''^  '^«"  ^°  *''«  » 

^'»drixfeet.ttheSouKi  lia    ^^f.r^**'*'^^ 

ooutn  jsast  end,  and  ooatainioff  the  wajd  onnmnnbawut  au 
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EflauRh 

•Dli 


Th.8-<;iMr  o.  !iT  *'?^*.''*'  """""^"^  '"•*  olghty-eight  luperfloial  foet,  as  ■htfwn  upon  th«  Mid 
tbeHomrfv'i   ^^  P'»".  '^  "  horoby  ofdored  that  thoaaid  defondantdo  forthwith  reatoro  and  d^li-  , 
jSS?piuV     "  *"■■  »P  to  tho  Rttid  plaintiff  tho  said  above  doMribed  portion  of  land  upon  wKioh 
J  !i*^'  ***"  "*!**  tl^fondunt,  hath  oncrouohod,  and  in  dofaalt  of  the  said  defendant 
-^   "  w  to  do,  it  is  ordered   that  ho  bo  ejected  therofromand  the  plhintiff  put  into  , 
I'  the  poueasion  and  enjoyment  thereof,  under  tho  authority  of  this  Court.     And' 
"  the  Court  doth  condemn  the  defendant  to  pay  the  costs  of  this  action,  eaoh^j 
^  "  party  to  pay  one  half  of  the  cost  of  tho  said  survey  and  fcomaye  ;     And  the  ^ 
^  '•  Court  doth  dismiss  the  plaintiff's  detoand  for  damages,"  ,     v. 

Bondyjot  Appellant  (after  drawrngspeoial  attention  to  the  wording  of  tho 
judgments):  Ce  qui  frappo  d'abord  on  Hsant  ces  jagementi,  6*fl»t  i^jie  absenoo  « 
complAte  do  motifs,  un  silence  absolu  sur  los  raisons  sur  lesquolles  lis  sont  fon- 
ddes.  i 

'^  ^iT  ""*  ''^°'  P*"  ""  ""o*'  '*'">8  "«•  jugoments,  au  sujet  de  la  prescription 

plaidde  par  r  Appelant,  et  (jMi  dtait  la  question  principale,  I'fime  de  cot  important 
ddbat.  L'Honorable  juge  semble  avoir  oublid  compldtemcnt  I'existenoe  de  la 
3»6me  clause  du  chapitre  83  des  Statuts  Refondus  du  Bas-Canada  X727dmo  page 
do  la  version  franjaise)  qui  exige  que  "  tout  jugoment  dont  il  y  aura  appel,  pro- 
'I  none^  par  la  Cour  Supdrieure,  oontiendra  un  oxposd  somiiairo  dra  points  de 
"  fait  et  de  droit,  et  des  mor»7«  sur  lesquels  le  jugement  est  fondd.'.' 

L'Appelant  regrette  d'autant  plus  cet  oubli,  qu'il  se  trouve  par  la  daoa  la 

ndcossitd,  pour  I'information  de  cette  Honorable  Cour,  de  substituer,  de  mdmoira, 

,^  los  rcmarques  explicatives  fuitcs  verbalement  par  I'Honorable  Juge,  lorn  du  pro- 

|>onc(S  du  Jugement  du  28  Fdyrior  1866,  i^  I'audience,  aux  motifs  icriu  que  le 

Jugement  aurait  da  exposcr.efe"  qui  aurdlent,  s'ils  yoUsssnt  dt<5  inolus,  pr<58ent^ 
un  caract^re  d'authenticit4$  ind<{niab|e. 

^  Si  lam(imoire  de  I'Appolant  neluifait  pas  ddfaut,  I'Honorable  Juge,  ep 

,  '<««^'»''*  Jo  Jugement  du  28  Fdvrior  1866,  auraitexprim6ropinion  que  Upreave 

de  la  possession  trentenaire  dtait  suffisante*  mai8,  s'appuyaiit  sur  la  doctrine 
'^"<'**o'"><^ J  pa'  'a  raojoritd  de  cette  Honorable  Cour  dans  la  cause  de  Stdddart  et 
Lefebvre  (dont  le  Jugement  en  date  du  12  Novembre  1863  est  rapportdA  la 
481Ame  page  du  13dme  volume  des  Decisions  du  Bas-Canada)  il  aurait  rejet^  la 
prescripUon  plaiddS  par  I'Appelant,  parce  que  ce  dernier  n'aurait  <Stabli  auooni 
lien  de  droit,  auoune  connexitd  contre  lui  et  les  possesseurs  antdrieura?  de  mani^re 
•  ft  pouvoir  invoquer  I'avantage  de  leur  possession  et  la  joindre  ft  lasienne.  ' 
L'Appelant  n'entendpas  plaider  ici  laquestion  dedroit  si  savaminent  diaottt<e 
devant  oette  Honorable  Cour  dans  la  cause  de  Stoddart  et  Lefebvre.  II  se  con- 
tentera.de  ddmontrer  que  cette  question  ne  s'dlive  pas  dans  la  cause  aotuelle,  et 
qtf^insi  elle  ne  peut  servir  de  bdse  au  Jugement  qui  sera  rendu. 

Ep  effet,  I'Appelant  a  aohetd  son  terrain  de  Madame  Desrochers  et  son  tfpooz, 
enveku  d'unaote  de  vente  re^ju  le  11  Mai  1859  devant  M.  le  Notaire  Douoet. 
M.  et\Madame  Desrochers  avaient  eux-mdmes  achetd  oe  terrain  de  BenjamiQ 
.  :  _  Hallp*  aoterejule  4Septembrel868  devant  M.  le  Notaire  Labadie,  et  / 
avaient  Wnstruit,  durant  les  huitmois  de  leur  oourte  occupation,  lesqnatie 
maisonsWbrique  ft  deux  stages  qui  B'ytrouvaientlowqiB'ils  lerevendirent  4. 
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»7"'"  ;"7'"T  «'»™ontrOtti,a  une  TontdgpSloiairQ  qui  en  fut  faite  le  7  Th«  H!S?«ty  ol 
terrain,  A  oflttoin(t^o;ventojudioi«ire.  "h*"  Frop'o      Ug^^ 

:  .      ,»?nt  et  rdftuU^igent  dana  la  ppescsHion  do  ne.  pnTdWcs^Jur..  '  ^ 

p«t^-ri£L""''  "' '""T^'^'^r-  P""  '"'  ^""-^  'l-'HO"  "O"'*'-'  de 
J^ltiSri^r^  "  ""'"""  '^r:*  ^'  ^"''"'"''  ^"''^''*'"  quo  rAppelant  no 

F'sdans  Id^uerredont  808  trtr6,.,o  font   ^Unoinontion; -qu'en  un  mol  le« 

connexitd  aucun  hen  de  droit,  oucuno  transmission  %,le  de  poMiion  entre  lui 

rZ^lrT  -'"»---»  ^ceteW.nt  do  Itenan^TS  «    W 

Tt^       1     r  P°'^«'""«»«">«"t  P«"d"nt  u„o  succession  .^on  iXrZpue 

■■La  ^    i*  ««^o  uo  pruiuDueur,     mats  il  fuudrait  ajouter  nour  auc  I'an- 

|«drcur  puisse  prcscrire  contre  .on  voisin :  "  Je  vous  v.„d^,  en  ou^  tous  mes 

t  t^^Z^r^^'"''^''^''!  '^  ^•'"^—  •»-  PO"-t  J  'relnt" 
d.-  LI  ""  "?r**  ^^  ''"''  •"""'» !'«?«»  de  confiSrer  i  I'aeheteur 

■Au^h  con  rat  de  vente  aurait  bien  la  vertu  do  .tranlet^  la  prop  L^ItI 

iTpZir^lIn  P^^-Mui  n•ostparelIe.^...o  qu-unepr^Cio   "de 
la  propritftd.     Ainsi  le  plus  no  renfermerait  plus  lo  moins.   ^         *"         ^        °« 

'  '"1    .rir?      ^   '     ""'^™'*  "•""  ''*'««'  de  suite  de  notre  Code  I'article  2242 

cons^utives,  depu»  le  7  F^vrier  1823  jusqu'au  4  Septembre  1858.  0^  lel« 

Sera^le  vendeur  le  Shdrif,  o„  plut6tThon.as  Thain,  le  D«e«r  expro«ri4  ? 

-  W^'^'i^^iP'*''"  *^*""^'^«  IWien  droit  ^iseign^  p«r  ^E„ 

.^'om^  du  Traits  d.  la  vente,  I'aeheteur  n'est  pas  te^u  de^aire  r^Uo^  Sa      ' 

-urplus  da  eontenanoe  qui  pourrait  se  trouver  dans  le  tmain  qu'l  IIZT   Et 

B.,  sous  rempire  de  I'article  1501  de  notre  Code,  qui  >  ,n».^l!g'!^  J? 
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.Ik,  M«„,r...i    'l»«  !«••  Uirralns  dcs  partioa  on  ootto  omm  m  Mraient  plu<i  contiiruB  ct  qu'il  n'y 
Iftijrui      ""'■'"»  P'""  'iou  A  un  Iwnngo,  duns  I'cndroit  quo  foniio  IVquorro. 

Non :  il  n'y  «  quun  muI  point  do  vuo  miuii  Io.,uol  ootto  quo.tion,  qui  on  rd«- 
I'ttf   U  on  t'Ht   pn.  uno,  puiuo   Otro  onWiWKdo.     Lo  vondcur  nMtant  pm.  .dmiii 
«l  upn>H  lo  droit  olor.  oiintant,  A  rdolauior  I'oxcddant  do  oonU,„nnoo  quo  ronformo 
lo  torro.n  noliot.}  pnr  I'AppoInnt,  oo  dcrnior  m  trouvo  dono  avoir  .uooddd  tui 
ilroita  do  po«»ic«8.on  ot  do  propri^f<J  do  son  vtfndour  ct  do  sos  nutcun  sur  oet  ej- 
oidant..    Co  droit  quo  la   loi  ddnlo/au  Tondour  qui  vend  plus  qu'il  n'a  promis 
.    pourquoi  1  ftocofdorait-clle  au  voisin/qui  n'a  juniais  p<H«<jdd  ?  Et  d'ailloun.,  que  Ton' 
coHMuIto  los  titroa  do  I'Appolant,  dnn  losqucis  on  trouvo  quo  son  torrain  o«t  bornd 
J...  prolondeur  par  oolui  ^  I'lntinido,  ot  Ton  on  vient  do  suito  A  la  o«noluaion  quo 
lax.|oturo  qui  erfparo  cos  terrains  ot  qui  a  toujours  oxistrf  avco  la  mflmo  dquorre 
<?t«nt  la  borno  ot  l.milo  apparonto,  sinon  do  la  propridtd,  du  moins  do  la  possc- 
«.«n  rcspcotivo  dcs  partios,  lea  titros  de  I'Appojant  ot  do  bcb  autoura  Jui  ontoon- 
a  f|  r^  la  trana,u.8s.on  do  la  posaossion  do  tout  )o  terrain  juaqu'A  la  olfituro  on  quoa- 

L'Intimdo  a  bicn  aoufovd  quelquca  autrca  quostiona  do  <^rolt  dana  la  Cour 

lnle«ouro.     Ainsi,  il  a  prdtondu  quVn  vortu  du  vieuK  brooart  do  droit  "  nul  ne 

\  .  pent  procnre  centre  ton  titr."  I'AppoIant  no  pouvait  paa  preacriro  au-dol4  do  la 

coutenancedoacatitroa.     Mais  I'on  aait   fort  bion-ot  loa  auteura  do  droit  aont 

.  unanina^  aur  cc  point-quo  cott4  rigle  do  droit  vout  dire  aoulemont  quo  I'on  no 

.       pcut  pas  HO  changc|.  i,  soimflmo  la  oauso  ot  le  prlnoipo  do  la  possession,  substitncr 

uno  possession  anmo  dbmini  \  uno  possession  iirrfcotV.,  foais  qu'ollo  n'ompOohe 

pn8d<?tendrcleslibitC8do8ajoui8sanoeAtitredopropridtairo.     "  Prescrire  au- 

delA  do  son  titre^  n'est  pas  prescrire  centre  son  titre,  "  dit  Troplonff.     Ou  en 

d  autrcs  tormca  "  ^Jdborder  son  titre,  n'est  paa  preacriro  centre  aon  tit«,V     Cost 

pourquoi,  dit  le  ^6me  auW,  'Tacheteur  d'un  arpent  de  terre  Uxativement 

pcut  en  preacrire  deux  arponts."  ' 

Ainsi,  encore,  r;ntinK5e  a  prdtendu  qu'il  y  avait  eu  interruption  de  posaeaaion 
parce  que  la  cloture  qui  divigo  les  terrains  respectift  dcs  pirtiea  avail  «5td  ddtrtiite 
par  le  grand  inccndie  qui  eut  lieu  A  Montreal  en  1852,  malgr^J  quecetto  cidture 
ait  6i6  reconstruite  au  mfime  endroit  et  dana  la^mfimo  direction  quelquea  mois 
aprAa  cot  incendie. ,  Sur  oetto  question  lea  auteura  de  droit  abondent,  et  tant 
sous  1  empire  de  1  ancienne  legislation  qqe  de  la  nouvoUe,  toua  aont  unanimea  d 
proclamor  lea  prino^  auivant*:  "Quo  la  possession  ue  laisae  pa.  d'etre  conti- 
^^  nue  quoiqu  un  obstacle  physique  .et  de  force  majeure  la  paralyse  momenUnd- 

If  UlCllv* 

"  Que  la  posaeasion  una  foia  acquise,  ae  prolonge  d'elld-mfime  par  la  volonUJ  du 
..  r^^"'  '^"'""^  '"^'"'  ^**^  ^^'?"*<  *>«  »«  t«d«i™it  P"  aucunacte  extd- 

'  "  Q««'^P««seBae^actuel  qui  aetrouve  avoir  anoiennementpo8«Jd<5.  est  W 
■     •       ..  'Zt  T"  ^^  *''"  ^*"  **"*"  intermddiairea,  aauf  1.  p^e  imitL. 

.  ^^"  Que  pour  <Jtabli|r  une  intorniption  de  ppsaeaaion,  dana  oo  wa,  H  ne  auffit  pM 
^  de  prtjuver  one  pu^  abatentiob,  un  repoa  do  la  part  de  poaseaaeur,  puiaqueli 


■  ^M<^y^^'..-:.4i.lr:^St<..: 
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II  nt-i.  "•  jouiwanoj^,' et  sen  attribuer  lot  pro-  Thn  Mu«i«ira« 

■*••  .  "^         lliK  Montraal 


pour  dUycr  unc  „.auv«iao  oau«  ,«i  paraiHaail  croQlor,  v^r^lx^Zn^ZL 

rieuro  H,  I'action  do  IT„ti».e  cont  r?l      '  '*""  ?"  ""'  ''"^'"■'  "^ 

TolfuiKt  "Zl"  ''"'.'^•""""'!'  ''-^^i.  K.  terrain  derApp.4.  qullo 

vu^  dele,  ackeuv,  prouve  qu'il  a  oonnai«„.„oe  quo  la  okJturo  J^ZltT^r 

0   U^tre  de  propndta.r^  durant.  oo  totnpa,  tout  I„  terrain  qui  a'drond  juanuTla 
c  6tu«,  y  oo.pr.B  rcapaoe  do  terrain  re„fem,<5  dans  I'dquoL.     Cetto'  iTu™  a 

al  .  ^"'  '.'  «""^  ineondio^l852,mai«  ell^a  dtd  rofuite  tro  a  roi^ 

apria,  au  mame  ondroit  avee  la  niflmo Vquorro.  • 

Lo  tdmoin   Laurent  Rivard,  dit  Dufreane.  plua  flgd  quo *M Mlomler    a  J^ 

H«^- ""Lf^V"  Tr'""  **"  '"Appelant  ct  de  sea  autoun  remontait  A  plua'd'u,* 
C^    '     loddpouiUer  par  la  vol,  Inaidieuao  et  h.poorit.  di  ractionl 

deux  dTijf  P!  "r*  P^"^'*  «<""^«t"e  do  plua  do  30  ana.  dtant  toua 
deu,  ddcddda  I  Appalan/t,  privd  du  bdndfroe.du  Mmoignage  important  qu'ilaTI 
.««.o„t  donnd  a  da  rceourir  A  dca  voiaina  et  4  dea  vieUial  au^aiTd    1  hia tohe 

no  laiaao  .ucun  doute  aur  la  queation  du  fait  do  la  preaoription. 

o'«?r.Tf**r  ?."''  ^•'"  «>"  i^portanooyet  quil  no  faut paa perdre  do  vne. 
0  eat  que  1  Intifflde  ello-n.6n.o,  apria  I'lnoendio  ddawtreux  de  1^  a  ^xtlZl 
|b  oteturo  do  divWon  qui  adparo  aon  terrain  d'avec  oelui  de  iTpl^lant  oTo^k 
.«  mfime  endroit,  dana  la  mfln.o  dire&Uon,  ef avec  la  mfi.e  dq«e,feC"lncie^S^ 
c.6t,re.    Lapreuve  de  cotte circonaUnoe eat  dUblio  narlAu^^..!"!  Tr"^ 
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d«  Uoldiaw  M  (roufo  duedy  du  t«rr«iii  d«  I  I„ii„,d«.     L'Ai».l.«l  .  ^in 

i J  I -noumno  ol(>t«ir.,  tl.  ««OMtr«tion.  A  U  p.«««,i.,..  r.«p,K,.ivo  d««  p,rtu„ 
U^uu^  «  o.t  oouumu*.,  do  r..,H,ndh,  ,,u«  *«  Diroctour.  .otu«U  n'.«Ut  ^.uo««o 
connaWMnoo  d«  c««  f«iu  ^t  quila  »„n  M»«i«„t  rion.  . 

d  «n  Corp.  publ.0,  «t  qu'dio  oo  r«„o.mtre  p*,  |«.  ^.i^^nooido  I.  l„i.     H^rtTl 
done  pcrmiH  A  uno  (Corporation  dont  Poti^u-noo  no  roiuonto  p,m  .u  d«U  do  IH23 
lormju  on   ...  don.ando  do-  ronm,iK„„„.„„u  .ur  U  o«nU,nnn,w,  do  «,„  terrain,  aur! 
do.  faiui  do  p<wm««ion  journuiior.,   .ur  la  p.»ition  duno  cloture  do  diM«on  .ur 
u  reoonHtruofon  do  ootto  oWiuro  par  m«  omployd.,  .«r  ««  rol.tiona  do  ,«i.i:.Ko, 
do  ntpondro  ,r..n..,uomont  quo  U  Diroctour.  actuollomont  on  ohargo  m>  conn.1.1 
wnt  rien  doc.»  Ja.l«,  un»  prendre  la  poino  dccon.ultor  lo.  Il»re.  otr<SKl.trc.  do 
la  Corporation  4  cot  dgard,  et  Mh.  roouoiljir  le.  information,  do  «.  eB,p|oy.^  et 
do  m,.  V.OUX  «,rv.tour.?  Uno  C.rporation,  plu-q^'un  |„dividu.  ^tollo  di.po..i<5o 
.  do  connaltro  la  vdntd  ot  do  la  dire  on  juatioo  ?     A«.urrfmont  non  :     Kt  iCnpol- 
Wt  oapcVro  quo.  contralromont  4  la  ddoiaion  dul  Tribunal  Infijrieur.  ootto  Ilonora- 
^l^v'  f    I'T-  '•'"' '""  '"^^"'Kotoiro.  .ur  faiu  «t  article.  «,«a.i.  p.r  r.ppo|. 
Iftut  A 1  intiintto  doivont  fltro  tonu.  pour  oonfo«Mj.  6t  ardrrf. 

Enfin  uno  dorniire  circon.t,.noo  A  remarquor.  et  co  n'«,t  p..  I.  n,oin.  .in^u- 
l.6re,  c  o.t  quo  le  rapport  do  I'arpenteur  mflmo  do  I'intimdo  con.tato  qu'ollo  po  Jdo 
uno  p  UH  grande  <5tonduc  do  tormin  quo  cello  que  lui  donnont  «»  titre..     Kst  oo 

ompidtation.  do  .on  Tot#in  ?  ^^  ,  '^ 

Enriiumi: 
L'originodo  la  p«»o«,lon  dc.  parties  on  oette  cause  lour  e.t  commune  •  ellore. 
monto  au  t.tro  du  Shdrif,  A  la  vonto  judioiairo  du  7  ftvrior  1828.     Cette'  pos«»<i 
|^on.t.u/our.dt4UmOmodopui,lor.  ju«Ka  oojour.  L'intim^  n'a  jama^po,. 
•ddtf  le  terra  n  q„  e  lo  reclame.     Une  po«K«ion  do  plus  d'un  domi  Lk  .rZ- 

ra,t-,l  ra.«,nable  MUHce.  circon.tances,  dod<5truire  un  <5tatdo  ohoses  .i  bien  it.- 
bh  pour  le  ..mple  plai«ir  do  BaU.faire  I'humeur  proee-iivo  et  lo.  convoitiw.  ex.- 
g^r^e.  d  un  vo..la  .gre«.f  et  querellear?  L'.ppellant  no  le  croit  pa.,  etil  «.. 
pAre  q«e  le  jugomont  drfBnitif  do  cette  Honorable  Cour  lui  do«ner.  raUon.  . 
nelhmeQ.  C  on  behalf  of  the  respondeat,  arguod  in  subatanoe  as  follows  • 
No  direct^  evidence  wa.  adduced  a.  to  who  renewed  tho  fence  in  question,  but 
dl.— i'  .  r  -Jiued.  that  beea««,  the  boards  wer«  dl  nailed  on  the  reipon- 
dent,  si^o  of  the  fence  the  respondent  must  be  presumed  to  have  made  itdl 
Whatever  presumption  might  be  considered  to  arise  from  that  fact,  however  was 

t1r?r  ^.f  7?r  ^''"^'^^-"^  o'^-  Ho-Pital.  who  statei  in  hLI'pT 
t.on<paper  38  ofthe  Record),  that  .11  the  fenoes  surrounding  the  responded, 
pro^ty.  except  a  few  ;,.^^.  very  recently  built  by  a  Mr.  Ray  adjoining  hia  pro- 

mI'    ^1      «"•««/«»'«  OB  Dorehester  Street,  had  the  boArd.  naUed  o»  the    ~ 
MM  next  the  respondent's  property. 
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ZnTjl!^2^/,)'''7:'  "-"nh.Hih  July    1863.  W/A,w./.„,,. 

new,  or  otherwi-,,  of  tho  di,|,ioo  lin«  .t  ,h.t  time,-"  II  j  .t.U  uno  A,u«rr« 
hu  morn  in  ««..  ^:  '^nfrnani  plug  i,nn.       No  one  witoflw,  moreover 

ho  .worn  loom  ««.„«, „y  ,o.t.Ko  wh«U,»..r  of  thooM  fence  .fter  the  fln*  «r  to 

•Dd  eoudemnedtho  appellant  to  r«,tore  ,t  to   the  reHDOBdonf     A„^  T^        '§ 
il'!jf.''""°*'"'!  •"  "»  J"''K».nl  »f  lb.  court  of  .ppMlV- 

k:-      .        «    ">'  «»*u  provoa  mat  be  hath  been  in  posaession  bv  bimiMlf  mnA  K- 
ihelS^^^^ZZ^^T  ;r'':''P»»«"  «^  '•''•  -•<*  P^Fny  with  the  re.r^li„e 

«d  eh^Lv^Lhr  f      ^      ?  '"^'''  ^"''"'°«  ■  «"P«^«'«'  of  »b«"'  two  hundred     "" 
"<Ie.ghty-e.ght  feet,  eona.der.ng,  that  jn  theior«a^eof  their  «4d  «^pecuVo 
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mMnStty  „r  P™Perti08  the  said  appellant  was  entitled  to  have  the  said  line  between  the  said 
**o!JS',Sr'  ?™P^'*"'  ^™'"  '"''*  established  according  to  his  pre8orlptive  rights  therein, 
,    M«.pi„i      idoludingin  his  favor  the  deviation  aforesaid,  considering,  that  the   appellant 
.  waswillhig  toni..ke  the  said  ioma^re,   in  conformity  with  his  said  prescriptive 
rights,  but  that  in  the  interlocutory  judgment  in  this  cause  rendered,  ordering 
-     the  bornage  of  the  said  respeptive  properties  the  pretensions  and  rights  of  pro- 
perty of  the  appellant  to  the  said  deviation  have  been  set  aside,  considering  that 

the  fconm^c  so  ordered  was  carried  into  effect  and  a  straight  .line  in  conformity 
with  the  said  interlocutory  judgment  has  b:en  established  iind  reported,  under 

thesaid  interlocutory  judgment,  while  said  straight  line  was  afterwards  homo- 
•         legated  by  the  final  judgment  of  the  Superior  Court  in  this  cause  rendered,  con- 
sidering that  in  the  interlocutory  judgment  aforesaid,  setting  aside  the  prescrip- 
^  tivfc  pretensions  of  the  said  appellant,  there  was  error,  and  that  the  said  bomaae 

,  effected  in  virtue  thereof  was  invalid,  and  that  in  the  said  final  judgment  S 

I  homologation  of  the  said  report  of  bornag,  there  was  also  error,  doth  reverse  and 

,  Bct  aside,  as  well  the  said  final  judgment  of  the  Superior  Court  rendered  in  this 

cause  at  Montreal,  on  the  thirtieth  day  of  June  one  thousand  eight  hundred  and  ° 
sixty  8«,  and  also  the  said  interlocutory  judgment  in  this  cause  rendered  by  the 

sa.d  Superior  Court,  on  the  twenty  eighth  day  of  February  1860,  together  with 
.  the  operation  of  homage  and  report  performed  in  virtue  thereof  and  proceedini? 

to  render  such  judgment  as  the  said  Superior  Court  should  have  rendered,  %th 
order,  that  by  a  surveyor  to  be  named  by  the  parties  in  this  cause,  or,  in  default " 
by  any  judge  of  the  Superior  Court  in  vacation,  and  according  to  the  practice  in 

sucb  cases  of  the  said  Superior  Court,  the  respective  properties  of  the  said  parties 
bo  visited  and  surveyed,  and  boundaries,  bomei,  be  fixed  and  established  between 
them  where  they  adjoin  each  other,  according^to  their  present  and  existing 
-boundaries,  as  now  separated,  and  that  the  said  surveyor  do  establish  the  said 
ine  of  division  upon  the  said  properties  according  to  the  prescriptive  rights  of 
the  said  appellant  in  his  said  property,  and  of  his  public  peaceable  and  uninter- 
rupted prossession  thereof  for  upward.of  thirty  year^  before  the  institution  of  this 
action,  by  himself  and  his  auteur,,  predecessors.  In  the  possession  thereof  as  afore- 
said, and  do  fix  and  place  metes  and  bounds,  in  the  said  line  of  division,  and  do 

report  the  same  to  the  said  Superior  Court,  without  delay,  to  be  accompanied 
with  a  frgurativo  plan  of  the  said  boundaries  between  them  arafbresaid.     The  • 
whole  with  costs  of  this  Court  and  of  the  said  Superior  Court,  up  t<^  and  before 
flie  rendering  of  the  said  interiocutory  judgment  fn  this  cause  by  the  said 
j^uperior  Court. '      ;  .  .  "^  «•»" 

Judgment.of  Superior  Court  reversed. 
Bondj/  &  Fauteux,  for  appellant.  "      , 

^S/rqcAt^ificMune,  Q.  C,  for  respondent. 
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(APPBAt  8I0B.)        . 
MONTRE^  9th  MAROF,  1868  ' 

«.™»  D,v..,  OK  J.,  c™,  J.,  Da™.„,„,  J.,  j„„4„,^  J  ^,^; 


DORION, 


No.  as. 


/ 


(.Plaintiff  in  Court  below,) 

"  '        AMD  APMIUKTI 

HYDE  ET  VIR., 

XDt/endant*  in  Court  btlow,) 

ftlSPONDBNT£ 


potliocg  should  bo  dl8o»,.r<foU.  or  good  and  8uffl^L?r  ,  "^'^"'  '*"''"  ♦•••'•uoh  hy- 
Rouble  .ri,i..g  ft„„  •»ch\y^[Cl'J'JjJ2l7"^/^r  *«''""  "'  J^'"^ 
to  be  dl»oh.rKed  or  the  required  8e«^ritv  t„  h„  .^  J^  ''"*'*  *"  *•""«  'he  hypothecs 
purely  and  simply.         ^  **"'"'  '^  ""  «'"«»'  "«  aoUon  ought  to  be  .Itomi.^ 


_  —  -..,  _..,.  ..viiuugii  [lie  luairmoiit  In  thn  Ctutrt  ^r  „.i  i     .  . '  u-^cu  oy  me 

•ocording  to  the  conclusion,  ot  ..id  o'lea  and  .Ih  i.  h  *  f  f  J»"»«"c»lon  be  rendered 
Court  Of  Appeal,  on  an  Appo^  niEt^'bJ  To  il-.T*'  "f  """"""•"• '"  ««^'«*.  '"o 
Appeal  by  the  defendant,  .„d  alClhlJ^'L  l^'/''  ""'f  '""  *"*"»"  '"y  «<»- 

Review,  by  Justices  Rprt«vtL        ®,,  "*  ^*  -^P*"*'  1866,  and  confirmed,  in 
detadan.  would""*  felS  u"     '"*"""'  "^""^  °"  ""^  ''>^  •!«..». 

.h..  "nde.:j;i';:itt.xsT„ii':  r -:?  ""■  °°^-  -' 

Thej.dg„e„.oflhe  Superior  cZil.7°r''°°"''°'"^«^ 


luisite  security  ahouldbe^v^ 


J    -I 


^'-'. 


'Wr- 
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Dorlon 
,      antf 
Hyde  et  vir 


The  plaintiff  having  insfslribfid  the  cause  for  revision,  the  judgment  was  con- 
firmed aa  before  stated.    -^  ' 

The  plaintiff  then  appealed.  The  defendant  not  only  failed  to  institute  a 
'•roM  appeal,  but  both  in  her  answers  to  the  reasons  of  appeal  and  in  her /actum 
Hhe  prajed  that  the  judgments  in  tkb  Superior  Court  might  both  be  confirmed. 

The  Court  of  appeal,  how^^ver,  being  of  opinion,  that  these  judgments  were 
erroneous,  in  that,  they  did  not  dismiss  the  plaiptiff's  action />Mfc/y  and  simpli/, 
proceeded  to  re/orm  these  judgmehts,  and,  in  so  doing,  rendered  the  following 
judgment: 

''  Consid^runt  que  sur  le  prix  de  vente,  pour  partie  duquel  est  port^e  la  pr^- 
sente  action,  il  avuit  <Std  payij,  lorsqu'elle  fftt  institude,  une  somnie  de  six  cent 
piastres,  que  partant  il  ne  restaitalors  dft  .sur  le  prix  total  qu'une  balaface  de 
8650,  dont  $200  seulement  4taient  alors  exigibles,  aveo  une  annde  d'iht(Sr6t  se 
montant  4  $53^  fyj  qu'A  la  dUe  dpoque,  ilexistait  dcs  hypothdques  non  prescrites 
et  duement  enrdgistrdes  affcotant  la  propridtd  vendue  H  un  montant  excddant  de 
beaucoup  la  somme  restant  due  sur  le  prix  de  vente,  en  principal  et  jntdrfits 
dchup  et  b,  dchoir,  que  dia  avant  I'institution  de  Taction  I'intimde  avait  ddnoncd 
i  I'appellant  I'existence  des  ditcs  hypoth^ues  et  I'avait  requis  do  les  faire  dis- 
paraitre  ou  de  lui  donner  caution  bonne  et  suffisante  pour  la  mettre  &  I'abri  des 
troubles  xjne  pourrait  bien  en  rdsulter  et  qu'i  ddfaut  de  le  faire  retiendrait  cequi 
restait  da  sur  le  prix  de  vente,  le  tout  suivant  protfit  produit  en  Ja  cause,  que 
Honobstant  ces  notifications  et  requisitions  I'appellant  a  portd  sa  prdsente  action 
B^ns  avoir  au  prdalable  fait  disparaitre  les  dites  hypoth^ques  et  donnd  le  cau- 
tionnement  requis.  '. 

Considdrant  que  le  cautionnement  personnel  offert  par  I'appellant  n'est  ni 
Idgal  ni  suffisant  et  que  partant  il  doit  6tre  regardd  comme  non  avenu. 

Considdrant  que  pour  ces  raisons  I'intiinde  a  droit  de  retenir  la  balance  du 
prix  de  vente  pour  se  protdger  contre  la  charge  d'dviction  auquel  elle  dtait  ex- 
posdc.  ^ 

Considdrant  que  cette  balance  dtait  jnsuffisante  pour  la  prot^r  au  montant 
qu'elle  perdrait  au  cas  d'dviction  ni  le  paiement  fait  de  $600  sur  le  prix  tot«l  de 
la  yente,  et  qu'i'cette  fin  elle  n'avait  que  les  intdrC'ta  debus  et  H  dchoir  sur  cette. 
balance  lesquels  intdrets  elle  a  auasi  droit  de  retenir,  sauf  ik  en  coiiapter  lorsqu'on 
fcra  disparaitre  les  dites  hypc^thdques  ou  qu'un  cautionnement  Idgal  et  suffisant 
sera  fourni.  1 

Considdrant  que  pour  toufes  ces  raisons,  I'appellant  sous  les  circonstances  n'a- 
vait aucun  droit  d'action  contre  I'intimde  et  que  celle  qu'il  a  portde  aurait  da 
etre  renvoyde  purement  et  simplement  et  que  partant  par  les  jugements  dont  est 
appel,  quoique  correct  au  fbnds,  il  a  dtd  mal  jugd  en  ce  que,  au  lieu  de  dd- 
bouter  le  demandeur  ils  condamnent  la  ddfenderesse  k  payer  h  somme  demandde 
en  principal  etintdrfits  sous  certains  termes  et  conditions  et  que  partaptilconvient 
de  rdformer  les  dits  jugements  sous  ce  rapport,  rdforme  et  annnle  les  deux  jdge- 
ments  dont  est  appel,  savoir  celui  rendu  en  premiere  instance  par  la  Cour  Supd- 
rieure  en  date  du  30  avril  1866  et  aussi  celui  rendu  par  Ta  dite  Cour  Supdrieure 
sidgeante  en  rdvision  le  29  septembre  1866,  et  procddant  i  rendre  le  jugement 
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qui  .uraitda  fltre rendu. d<Jbo«te  le  demandeur  de  gon  aotionaveo  ddpensUntcn      DoHo.^ 
Cour  de  p^iAre  .natanoe.  qu'en  Cour  de  revision  et  aur  le  prdaentaTpel."  „,?£^ 

if  J'»<lgmenteofSuperior  Court  reformed.     ' 

Kelljf  <fc  Dorion,  for  Appellant.         • 

.  JlfouMMtt  <fe  Aimrf.  for  Respondent. 

(8.B.)  • 

SUPERIOR  COURT,  (IN  INSOLVENCY,) 
-       '  SHERBROOKB,  23td  DBOBMBER,  1867. 

«  Coram  Shobt,  J. 

■      '    .^  No4.   '  ■      ' 

■Exparte  STEPHEN  B.  SMITH,  An  iNBOiTHT,  ' 

^7^^  ~  P**^i«ning  for  kU  ditehargt  t  ^  "^^         '  -- 

DAVID  ROBERTSON  k  00.  and  OiHia  OaaDitoBB.  '       - 

H«,D :   Th«t  a  TOlnntarr  Uii^meat  made  by  u  Innilwnt  under  29  Vte  Cto  MU  TJ^^  .  i  . 
appointed  OQclal  AHignee  is  valid  altiiouch  tlie  A«i«»l  i.  -„.'^"  ^!r    *'  ***  '  *""''' 
dl.triotwitl.l„^|^t4pil«,Wharh^^^^^  ^ 

«JI'ir""l''"*''5iHt''*"^*^  i^b-B^eaaaaagenendtraderattheTown 

of  Sierbn,oke,  on  flp^ne,  1866,  madea  voluntary  assignment  to' jZ  - 

Whyte,  Esqwrea^raS^inted  Official  Assignee,  resident  inihe  City  of  mT-  V        •. 

3  rl:f^"  '"'  "^"^  *'^  '^*^  ^''^"'"«"'  having  ex^,  .p.  ,  ,/• 

but  the  only  object^n  rehed  on  by  the  opposing  creditors  at  the  aigume^  w« 
that  the  assignmerfC  was  illegal  inasmuch  as  the  inSvent,  at  ind  prior  to  Te' 
«ud  assignment,  ^as  residing  and  carrying  on  buSe^  in  the  District  of  Saint      ' 
Francis  and  the  assipment  was  voluntary  and  maje  without  calling  a  meeting  of 

att  Official  Assignee  resident  in  the  DistripS  Saint  Francis,  inwhkhdSrirt 
Tra^  *  Assignceji^^  by  the  Montreal  B«^rf 

^  The  opposing  creditors  had  all  fyled  their  claims  with  the  «Bignee  and  receiv- 
ed a  dividend  from  the  estate  of  thol^nsolvent,  * 

In  2l^rooA»,  for  opposing  creditqrs:  , 

*wli*fi!^'*?*  "  '  nuUity-^Mon  4th  of  the  Insolvent  Act  of  1864-  au 

to  be  called  by  the  insolvent,  or  if  th.  assigneAiamed  refuses  to  act  to  mX  an 
assignment  to  any  Official  Assignee  Resident  wiLn  the  District  or  CounTy  witl 

in  which  theinsolvent  has  his  place  of  business/  TheAot  29,  Vic.  Cat)  xvM  82 
pn.v.des  that  "a  voluntary  "assignment  ma^  Krmade  to  any  6mZl2lt 
.ppointed  under  the  said  Act "  (of  1864)  Without  the  V^rtkl^nTTJ^Z 
fprm^hties  or  the  pubUcation  of  any  of  the  notices  required  by  ^iL^S^ns  ot 
two.  thr«»  i^nd  fonr  of  H.H,tfn,>  two  of^o  ^id  Ao^^  but  Uuh  i  ^^^7^^ 


52 


JSUPERIOR  COURT.  1867. 


Snltii  Md 
■oberUon, 


1 
...  I 


:v 


to  dispense  with  the  fomality  of.oalling  a  .weting  ofthe  oreditom,  .nd  doe.  not 
enlarge  the  I^Vty  of  choice  of  an  «»i^ee.  which  i«  still  limiteJto  an  SLw 

Zh.  Jt        .if""  ^""-^"^  ^^  ^"""S"'  •'•  •"  '^'  case  of  Whyte  va.  Short  at' 
Arthabaska.  and^y  a  majority  .,f  the  Court  of  Review  at  Montreal  in  the  rink 
case  of  Do„gl„  U  W^i  and  Brown.  11  L.  C  Jurist,  p.  310  ' 

th  J  n  j;;  t#  "''-'""  ^'2  *•*■  ^'^  '"«''^«»»  Aet  of  .1864  provide, 
that  all  proceedings  beCe  the  judge  or  Court  in.  Lower  Canada,  shall  bo  h^rr 
fore  the  judge  or  Court  having  jurisdiction  at  the  domicile  ofthe  inso  ven    and^ 

forthis  reason,  and  also  thnt  he  may  be  more  effectuUly  able'io  wind  up  th6  B^ 
.  tato  ofthe  insolvent  and  to  collect  the  dcbttf  due.  "  ^  ^     " 

^-  -^-  ?«'-fefe.  for  Itosdl^ent.     The  statute  amending  the  A^t  ef  1864  bennit. 

reaction  whi  T^'  .  ''""^''"f  ^  *°  r^i^^euce,  and  thebourt  cVnnot  i„»ply  a 
^  ^  lZ^7J^  \  expressed;  and  could  scarcely  have  been  intended-^" 

l^non4u,UnguU,  n^  no,  dUtingueredebemus,  A,a  mere  mrf|tcr  of  convenience  i   ' 
7'»»,*'»»Jf>tyofthe^da«,8ofi„solvencyoccurringamon^ountr^^^^^^ 
;    fcmnd  more  advantageous  to  the  editor,  that  the  a^i^nment  St  an 'at  ^ 

Sso'rSe^r'f  """*""•"''*'"' '^^^^^ 

St t  Jlt  iVJr  'T  "^"^  f  »«»'^«W  "hich  has.occun^  in  this  Dis- 

S^lrif  ififi^i  .1'^""^-"'^'*^  *^    ^'^^•*"'«  ^^^  «»  Montreal, 

in  M       I  ^i  ^'""*  ^^  *"^  """"»  '«"''«'  i*  »^««^?y  that  the  assignee   ' 
t^         u^U^J"^'""  County  of  the  iniplven^^At  theme^n 
c^^ditors  called  by  the  asBignee,  they  may  name  an  assignee,   withoT  mite.' 

"  tTacr  iTn  '"'  •'-*  '"".'•»  >«>,  or  ''tho'aBsignT,^?^^ 
to  act,,  the  ihsolvent  may  asslgi  his'  estjte  to  any  solvent  c^ditor  fo^ 
.sum  exceeding  «800,  .'resident  within  iL  Pro^ie."  In  Z^T  cat 
of  faUurps  amongst  county  traders,  .uch  L  creditor  would   ahnosr  ^^rtaZ 

».  not  be  residen    wrthin  the  same  District.      In  this  case  the  oZiinTc^i 
T-  ^^''^rr^  •"  »h«  •««ignment  by  fyling  their  claim/JJTalp^* 
their  dividends  frozu  the  assignee,  and  cannot  now  question  iSv^Jy     Sh! 
decHion  m  the  case  of  Douelas  vs'  Wr,-.,»,f  n«j  u^  ^^lany.     ihe 

*I0KT,  J     I  m  of  opihion  that  tbe  objeoUon  «>de  tr  the  imic^  ™^-.  '  ' 

wh^h«  named  J,y  the  creditors  or  being  a  creditor  to  a.certain  amoant  H! 
^ted  by  the  insdvent,  should  reside  in  the  District  where  the  insolvent  oLS 
on  hw  busin^,The  case  might  have  been  different;but  there  exfats  no^ct 
restncbon.  .  I'he  creditt>rs  a«,M  free  tb  seM  whom  they  pJLan^^^^ 

.ent  creditor  resident  within  this  Province  "  he  Jiay  or  may  L  w're^dlt 


^ 
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Act  of  1864  permit  the  insolvent  to  seleot  anyOffioW  Aarimee  b,.t  tb«»  W  -.! 

respect.  A«  I  hWd  the  wsignme^t  to  be  valid,  it  is. unnecessary  for  me  to  decide 
whether  the  opposing  creditors  are  p«cluded  frL  qJesti^TtVjrnlSe 

ifc:::^'^la:e^rh'd""*^^^^^^^^ 

J,  comes  with.avpry  bad  grace  at  this  Stage  of  the  proceedings.    Uppdeition^s. 
missed  and  in8oltent;8di8chaigegrintod.  '         upposiuon  (Ji«. 

^.  iT.  ^r/a««^  fbr  Insolvent;         , 

Scihbom  (S)  Bhokt;  fqr  Oppdsing  Creditors 

(O.H.B.) 

•-'*■■■  ■'    ■  ■  V  .,  .     , 

MONTREAL  iSra  NOVEMBER,  1867 

I       Coixm,   MONDELET,  J. 
>."    ^        No*.  1683.  t 


8nUlhu4 


T'  ^;* 


*■■•■ 


IUlb: 


Ifyneq  \B.  Lmnan  et  ti.  ii^'wfl. 


^ne  Plaintiff  ciimed  |567.»1,  for  wages,  directing  hi.  .cW  ^ainstri^ 
Ellen  Lennan  .wic^ow  of  the  late  James  Curran,  m«,ter  carpenter  Jwdnn 
herquainy  of  residuary  legatee  by  virtde  of  thi  list^  wilTjhe  ifte  jiS 

'  jJ!^^^^^:^^"'^^'^  tl,e'win%as>iide  ^ii' the  iTth' 
'      Tulvu'  .      .''  *»>«  testator  died  on.the  20tlJ  July,  i8^66.         \  ^ 

'  "  If^^^^^  «f^f  de^mmation ;  Exhibit,  Ifo.  |,  un^  copie  «itheiti^„e  ' 
du  testament  ou    aote  de  demteres'volonttfs  de.feu  James.  Curraa  fait  S  ' 

trfial  le  dix-sept  Juillet,  iqil  huit  soixante  etnix,       ^  ,'  ■    '  i   M^" 

->  I)e  conMotemc\nt  "       *  "  ,  "''■':  .  >   • 

(Sign^    M^I)oHEBTT.        ; ,  (Sign^);  Wt  J.  COiuai;  '      '^   ' 

Th«^^f    ,^^''*"'^^'"*''°"^»«'-  ■•  Av^^iadeihaieu,"      ' 

The  defendants  be.ng  examined  .ur/ait.  et  articlA  adnled  the  qiEin 
wWhtheywerasued.    No  ;«.««  «or.««.«  was  fyled  "tT^vrthe^^^^ 
Cj^d  no  ^  o^the  will  wa^iyled.    ThefeUoJing  .J  i.^^^^,  ll  « 
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'    iiyno.  The  Court;  Ac.  .*_*'*    «.'  *    *    haying  Heard  the  partiei  by  their 

Lraaan  rt  ai.  counseUpon  t^e  merits^  this  oaiue,ezamiDed  the  proceedings,  the  eVideno*  aii4 

proof  ofreoord  and  haying  upon  the  whtole  maturely, deliberated;  oonaideringthat 

"    flio  plaintiff  hath'not  proved  the  material  allegations  of  bis  d.  claration.and  namely 

'    t'to  will  by  him  in  His  said  deelaraWon  declared,  no  suoftwill  being  fylcd. 

Considiring  that  the  consent  purporting  to  be  given  by  eoun  el,  that  a  copy 
of  Raid  will,  be  considered  aa  fyle  !,♦  is  null  and  void  the  same  being  beyond  the 
power  in  law  (to  avail  in  any  way)  of  such  or  any  counsel. 

Considering  further,  that  there  is  no  legal  eviddn'oe  that  the  defendant  Ellen 
Lenn  in  is  executrix  as  in  ijnd  by  plaintirs  doelaration  alleged  and  set  forth.      ► 
Consjjering  that  thejfD  is  no  evidence  of  the  death  of  the  Testator  to  the  said' 
will  us  in  and  by  plaintiff's  dec)laration  alleged. 
Considering  theftjfore  that  the  plaigtirs  action  should  be  apd'' the  same  is 

''«"*'y  dismisMd  withoosjfl,  (Jistraits  to  Marcus  Doherty,  Esquire,  attorney  for 

.        defendants.      V  ,,    -    «  . 

i^-«ry./:cL.,<?!<7,1brpkintifi:       .       ^  *     ,  Action  dismissed. 

J/<»rc««  iJoArfry,  for  defendants.  ♦" 

■■.  ■    (J.  L  M.)\ J.      ,  ',".■■..■    :■-    . ', ■■ 


I      '  COUR  DE  CIRCUIT. 

^        '       '  STE.  SOHOLASTIQUE,  7  FBVBIBB,  1868.       '      '  " 

/  .  \  Coram  J.  A.  Bb|ithilot,  J. 

'■■■■'  N0.M8. .  ..'.■■.■ 

Prtooityi.  ForgtU  ^\  '■    • 

JirflB :_io  Qae  >•  don.uln,  iiiilT«^r«elle  en  uinfruit  pkr  oontnt  de  Baria«^,  o*t  t«Me'd'«TMe«  let 
«>«lid'lnvcntairede»bl*iteBHjot*igonu»ufruit. 
20  <iue  In  bonoraJrea  d'un  notairo  employ^  par  le«  h^ritlen  du  dinint,  qui  aglt  k  la  eonfao- 
ttondetelinventalreconcurrcmmentareo  le  notaire  oholii  par  I'aaufliiitiiro,  forment 
partie  de  cea  fhUi.  . 

L'actipn  du  demandeur  est  port(6e  oontre  la  ddfeftdereflse  sous  les  circonstances 
Buivantes:        ,  „ 

Le  15  ftvrier  1813,  Joseph  Lauzon  oontracte  manage  avec  la  ddfenderesse 
aprt^s  avoir  fait  uncontratde  mariage  devant  Desfoiges,  notaire,  dans  lequel  il. 
fut  stipuld  communaut^  de  biens  et  donatio^  mutuelle  et  r^iproque  en  usafruit 
en  fa^^eur  du  snrvivant  de  tons  les  biens  que  delaisseraitffV^Rier  mourant 
podr  en  jouirlesurvivant  4  8a  caution  juratoire.  ' 

Le  30  juin  1864,  Joseph  Lauaon  d<<cide  ah  inUMai,  sans  cnfans,  laissant  des 
h^Jritiers  collat^raux,  et  des  biens  considerables,  tant  danssa  suecessio^  que  dan9 
sa  communaut^. 

Xa  d^fendcresse,  comme  usufruitiSrc,  fait  proc^er  &  I'inventaire  des  biens  d<J- 
laissds  par  son  mart,  et  pour  ce  emploie  un  notaire  de  son  choix.  Les  h^ritiers 
de  feu  Joseph  Lauzon,  de  leur  o6td,  voulant  sauvegarder  leurs  int^rSts,  emploient 
le  (Jemandeur  qui'est  notaire  paurassUter  4  Hnventaire,  lequel  est  fait  par 
le  notaire  ohoisi  par  la  d^fenderesse,  concarremment  avec  le  c^emandeur,  notaire 
choisi  par  les  hdritiers. 

Ledemandeurpouranitla  ddfopdereaSe  comme  OBufraiti^re  cV  reoonvrement 
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OOUR  DB'^CfilOUIT,  1868. 


ce  que  le  d/Jndeur  i:rrJZe  '^  T '"  "  ^f""*'  ^^Wruili^e/de payer 

oelui  agiaaant  Lme  mZT^Il  T  '  -^"^  '  "*^'"^  "*'*«'^  *»«'•  ^en  quo 
bienallasuccea:::^::!^!:^^^^^  -;^-  1-a-l 

sir  un  notaire  pour  lee  Ar^.enterT.^h"   "/f?'*'*'*'  *^«T«»nt  le  droit  de  ohoi- 

et  Wonoraire^du  noKlTcIll  n  r^^^^^^^^^  '  ^vegarder  Jeursxlroite, 

^d%venUire;Iad.fe„d:CZ»^^^^^^ 
lea  frais^et  par  oona<«auent  ohlia^A  j  ^""iraiuere  est  en  loi  tenue  d'en  ayancer 

iagr^ment  du  not.i.^itffiniJ^'if"''!"''**'^"  coWntementet  de 
dea aervieea  du de  Jfl^trXi^^t"'^^- ''"-""'"'^ ^"  ^''-  ^«-  ^^J^ 
^^««.<cfc^«.M,o«me,ATOoat8dudeiDandeur  v     '" 

0«««e<^<fcitf«rAfeu,Avocat8deladdfendere8Be  V         ' 

T.5.  page  184.    Poihiec^.^'Ord.'pat.  470%''vW?rU3'-  "^""T'**"  «'3?'*  de'Sf'ot, 
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OOUR  DK.  CIRCUIT,  1868. 


'Chtrlebola 
lUymond. 


^ 


la  i»urauit«,  lui  et  sea  hommM,  dans  la  paroiaae  do  St.  Bohoit,  d'uiT  animal  iM- 
Tago,  BAVoir,  un  oura,  ot  qu'il  I'a  ainai  pourauivi  una  mtorruption  juaqu'au  ionde- 
main,  <5pdqae  &  laquello  lo  ddfondeur,  profiUnt  do  I'dpiiiaomont  do  I'animai,  i'ail- 
rait  tu6,  «t  a'on  atirait  ompanS.  II  rdolame  du  dt^fondour  $15,  valour  de  Toara 
quo  00  dornior  a  gar^ti  par  dovore  lai.  Le  ddlendeur,  par  aea  dtSfenaea,  nle  lea 
faita  et  le  droit  d'aotlon  du  demandeur. 

La  prcuve  fait  voir  que  le  domandour  a'eat  mia  ik  la  poor^uite  de  roan,  le 
lundi,  ot  I'a  ainai  poursuivi  aveo  ses  hommcs  et  sea  ohiena  jusqu'a  la  nuit.  Lo 
lendemain  matin  lo  dcmandour  a'oat  mis  de  nouvoau  A  la  reohorbhe  de  ranimil 
qu'il  a  auivi  k  la  piste  juaqu'au  moment  oii  I'oura  4  4t6  tud  par  le  ddfendeur  qui 
4Stait  embusqud  dans  uno  pointo  de  boia  pour  guetter  aon  paaaage.  Le  deman- ' 
deur  Buivait  de  trda-prda  I'auimal,  auquel  aea  obi^ns  donnaient  la  ohaaae,  et  eat 
arrivd  4  I'endroit  oii  Toura  a  6t4  tu<S  preaqu'au  mCme  instant  oii  il  a  <S^  tird  parle 
4^fendeur.  C'eat  le  ohien  du  demandeur  qui  a  tjifMi  Voan  de  la  pointo  de 
bois  4  la  sortie  de  laquolle  il  4  ^t^  tud  par  le  ddfondeur.  Le  d^fendear  a  reAiad^ 
do  rondre  I'ourB  au  demandeur,  et  de  lui  en  donner  une  pl|rt.  L'oura  avait 
^t<S  bloBts<S  par  les  ohiens  do  demandeur,  qui  l^avaient  mordu. 

Bbrtoelot,  J.— Chei  lea  Romaina  le  sentiment  do  Qaips  "qu'on  ne,deTe- 
fiait  propridtaire  d'uno  bate  qu'on  avait  bleas^e,  qu'on  ne  Tout  effettivement 
prise,"  a  pr<Svala  et  a  <Jt<5  suivi  par  I'empereur  Justinien. 

Dans  le  droit  fran^ais,  il  n'en  eat  pas  ainsi ;  la  bfite  appartient  4  oelui  qui  I'a 
blesBdo  quand  il  continue  de  la  pourauivreet  npn  pas  4  celui  qui  la  pi»nd  nonob- 
«tant  oette  poursuite,  oomme  I'a  remaiqud  Cujas,  liyre  4. 

Lo  demandeur,  dans  la  pr^sente  cause,  s'est  mis  le  premier  4  la  poursnite  de 
I'animai  qui  a  4t4  blessd  par  ses  ohiens,  et  a  contliiud  sa  poursuite  sans  interrup- 
tion, et  sans  perdre  la  trace  do  la  b8te,  jusqu'au  moment  oii  elle  a  6t4  tu(Se  par  to 
^•ddfendour  qui  n'avait  ooinmencd  sa  chasse  que  depuis  uno  heure  ou  doux. 
^  *  L»  domandour  4tait  ooaai  etre  le  premier  occupant  de  I'animai,  ot  le  ddfendeur 
'nepoiifvait.s'enfeinparer  aprds  I'avoir  tad,  etdoit  par  consequent  en  payer  la 
valeur  au  demandeur.  v  • 

Jugement  pour  cinq^  piastres  et  les  ddpens.  -    • 

J  ugement  pour  le  demandeur. 
Prevc^tt  <{;  ^ef/Ajaumt!,  pour  le  demandeiir. 
Ouitijiet  &  Mathifiu,  pour  le  ddfendeor,  "^      ^>^ 

Aiitoritds  cities  par  le  demandeur.     -  \       '    .  *  ,  ^ 

Potbier,  Tom.  4,  Trait^dadroitdepropridt^,  page354,  No..36iBfine.  '       • 

Nouveau  Denisart,  ^Verbo  Obasse.    No.  12,  p.  49^,, 
Autorit^B  cities  par  le  d^fendeur. 

Art.  687,  Code  OiTilB.  0.    Toullier,  Tom.  4,  Noi.  6  et  20.    Pothier,' Vol.  4  No.  48 
tatuts  Refondus,  Cbap.  29,  Sect.  7. 
aCourrlifdif  auxautorilds  Boirantes:^'  ' 

.|t.  Just.  Trad  dtf  FerrWre,  Tom.  2,  L.  11^  Art.  1.  p.  32.    Vide  p.  9,  da  Tome  1. 
notes  et  autoritds  du  Juge  0.  H.  Prdc6dflnt,  Oadieuz  vt.  Dupuis  et  al.,  ddcidd  le  St 
mat  1836.  '    « 


r,  Vol.  4  No.  48. 
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OHEBIAD,  J. 
IMIILIPPK  VAPOLfiO.V  PAC'AUD. 
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MESs'lRB  PIERRE  ROV, 
QUEBEd,  20  MAR.S  I860. 


Al'PILANT 


Intim^. 


"i»ii«ai™»  do  hdito  m„„i,i„,B.r      .         '    °'°"'*  l«'l'«P«»ilioildMO0i»- 

»10.,pird6W0'  :'^"''"'*^,W«r«n.»,,odi:<l,,.,„i„,  j. 

-DwiB  8on  aotioD  dftt^  du  4  avril  iflfij  -:~  -^^    -  ...       ' 

*  «x  .0.;  ,„.„ ,«.  pirl^'::^^:,:  ^tf^:Lt ff t?f*  issl^^    " 

inWre^  *  la  Vane  .SS"dl  LT      "'^  "^"1  ""-'^'*  ^'  •^OM  e^         ^  s 
que  rintimd  avait  fait  an  raD^rlJan^  ^^.  ""'  ■"^«"''''  P*'  *>«»  ^oti^yb 

l«r  soft  acJoa  4  <I  q"  ndl    ft  rrr    ."'  "^'*  '™"'**'  «' "  ««-'«•«'  ''     ' 

.ceq.n..eo.di. -::r:^;^^j;---^     .  • 

.'  •  "        ^  Vol.  12-3  r^ 
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A  Wyer  «d  oatr«  une  imena«  d«  pai  plm,  d«  #40,  ni  nolndro  do  |10,  pour  W 
fondi  ioe«l  dos  ^6\t»  d«  la  ptroifno  do  St.  Norbort  d'Arthnlwiik.  et  aveo  leid«. 
penn,  et  fkute  par  lui  do  pajcr  la  dito  amondo  «t  !«■  IVoiH,  ,,u'i|  y  fQt  contrainfc 
par  oorpt  ct  k  di>incan;r  ddtenu  dana  la  priaon  coninmnedu  Dlatrlotd'Artbabo.. 
ka,  A  raiaon  do  troii*  oliclins  pnr  joqr  jum|u'A  oo  qoo  le  tour  fftt  poyA. 

A  oclto  action  rintiino  plaida  troia  ninycna  principaux  :  lo.Quo  I'appotank 
n'tvah  paa  droit  do  poumuiyra  octto  offonae  «n  aon  nom,  mala  <(ue  TaoUoii  aumi^ 
da  «tre  intcnt(5e  par  l«  procurouripJn^ral,  parotqu'il  donuDdait  par  loa  Mnolu. 
aioDH  do  aoo  actioA  quo  I'lDtinKS  ftit  oonduiun^  ,\  romettro  leu  fill  3(J  au  ron4a 
doa  <5colt.8  publique*..  2o.  Qu'il  yavait  oumul  dnction  :  L'appclaiit  domandait 
dot  olioHoa  diatinot^^a  ot  atVpar<<oa  par  aon  action,  d'ubwrd  I'ainondo  ot  onauite  lo 
rombouraciuont  detlll.SO.  -  .      ^  4 

3o.  11  y  avail  prcacription ;  cotto  ootioti  aartit  du  fltrofntOTt^  plaa  tflt,  puia(iii« ' 
I'ootion  pooTait  «tre  into.nl($o  dofant  dea  juRoa  do  h  paii  et  qog  i'a«tioa  doraat 
I«a  jugoa  do  la  paix  eat  prcacrito  duna  oca  troia  moiar  _^    'l 

U  Cour  Infi'rioure  ailopta  Co  dernier  moyen,  ct  rnotlon%  Fappclant  Aitron-^ 
VTO>^  aveo  lea  d^pena  lo  7  mara  18(;5.  .  .  ■         - 

.    Cctto  oouae  fut  port.5o  dov^nt  U  Courdu  Banc  do  U  Roine,  on  appol,  et  apr^ 
do  lon}?»  (l«bata,  oe  tribunal  donna  gain  do  oataae  u  I'appclant. 

Tahciikreau,  J.  ilmentUn:  Uk  prinoipoux  all,%u«$8  do  I'action  du  doman- 
dour  Boot:  j  ■ 

lo.  Quo  io  difendcur  a  ill^Tilpincn*  et  aur  production  d'un  oortificat  ou  fap- 
port  faux,  obtODU  uno  aomme  de  I  111. 30  du'fonda  dos  6ooles  publiquca,  et  qu'il 
doit  rompltre  ^quidodroif.  ^     - 

2o.  Qu'il  a'eat  rendu  paaaiblo  d'uno  amende  de  paa  moins  do  dix  piastre*  et 
n  cxo<«dant/pa8  840;  laquollo  omondo  peut  £tre  rt-oouvrc'c  aur  la  pourauite  do 
toute  personne  iutereswie  il  la  bonne  administration  dot  ecoica  communoa,  devant 
tout  juge  de  paix  ou  derant  la  Cour  de  Circuit, 

8o.  Quo  lodemandcur  CM  int^res».<J  A  la  bonne  administration  dea  «5colc«pub1i- 
quea,  comrto  residunt  en  la  municipalittS  pere  de  fumillo  et  y  po8*6dant  d^k  bions 
unmeuble!". 

La  question,  8ui vunt  moi,  n'ost  pus  aotucllcment  cello  do  aavoir  si  le  ddfondour 
a  bien  ou  niul  agi,  miiia  celle  de  suvoir  si  I'action  du  demandeur  a  4t6  bien  por- 
t4e ;  a'll  y  a  eu  cumul  de  oauj-es  daction,  et  a'il  a  droit'  d'aotion  pour  I'une  ou 
pour  rautrc  do  ses  deux  dcmandes. 

U  premiere  question,  suivant  moi,  A  decider,  est  celle  de  savoir  si  Ics  deux 
chefs  d'actiona  sont  compntiblcs  I'une  avcc  I'auire.et,  s'ils  no  le  sent  pas,  a'ily  H 
cumul  fiur  toute  la  procedure.  Dans  mon  opinion,  la'domando  du  rtjnibourso- 
ment  a  upo  somme  de  $111.3<',  comme  due  au  foods  des  <fcoIc8  publiques  cat 
une  demande  telleraent  distincto  et  separ^e  de  cello  d'une  amende  de  «40  rdcla- 
i?<5e  au  profit  des  ^coles  locale.,  qu'il  me  parait  bora  de  doute  qu'elles  sont  in. 
compatibles  et  no  pcuvent  etre  pqrt<Se«  |>ar  une  scule  et  mfime  action  et  par  le 
mCme  demandeur ;  I'une  est  une  r^amition  pure  et  simple  de  dette,  et  I'autr* 
est  une  action  jdnale  qui  tarn.  8'il  y  a  incompatibility  entre  ccs  deux  chefa 
d  action,  il  y  a  cumul  d'action,  et  si  ce  cumul  d'action  existe,  pouvons-nous  adju- 
get  eur  1  un  et  sur  I'autre  de  oca  chefs  d'action  ?    Je  pense  que  non,  et  que  W 


tclant  futron* 


y^ ^  »Awp  j>M  ULwkiHK  im. 


(Itmudflur  laraiik  dA  obotair'aoA^  «^  .i         .   -  ..     .        ~         ^ —  ■■- 

choU  pou'r  lui  ?  Jo/WlHrorp"  0  T  *  •^'^f^'*'- »«-—  f-i- 1. 
»  d«n..nd«ur.  ,„  o«*t..„t  do  f-lr!.r.l^  /  /ii  J  0^1  :~^"  '"'""'•'• 
droit  dWI««  pour  Ic  ren.boun.J:       IN     U     u^ld.  ?':  7'  "'?  "•"" 

dWioo  pour  C«   1111  30  .«rr        r"'"^  J-du.oUqViolodea..nde«r„'«pM 

d,  ceiui  Jc  ch:;^";r„\:^  r^^^^^^         :«■-'""  -*  ^--"^^ 

;.•  d<^id«  .v«Dt  qu.  dW  venir  .u  .rr  i *'"''""'""'™''  ''"•  «'"'»«'"'  •'-gltor.l 
..       «t«  -urmopt^o  dJcoft.^iaX      it      '  J*\''""^"^^'^«  1"«  >«  d*«0Hi'6  no  pe«t 

"iH  1.  .-.p^^e .  ^h:^«:  .'^^^^^^^  «.«- 

d«l«i  poup  porter  la  ilalnt.  ™  f.i™  1    Z      '■    .  '  ''■■  '"'  "*"  "1"«  "  »"t    * 

per..!.  «  I.  dinonc  J.„  r«  d."    *li  „  '"" ,"" ""','  °"""-  '*  f'""-  «"• 
tier,  qui  f.ii  I,  .„:„  j,  Jin''"'  '"„  ^"  "T.'  "»"'?'*'«'  "I"  J""'  "i  I.  ».. 

d.«oi.„,i.d„i.Ll:,t!  :;". ;"'tr::'rr°;;fii"'^^ 

quoi  dire  c^e  duos  «n  ^U  v  H     ?  ""'"  deceH  tribUoaux,  et  p^r 

„  que  dans  Tautre      lyZl  J„   ^  ,2"^";  °  P  '''"'''*'"  *•"  ^'•'''  ^'^^  «' 
que  le  d<5feadeur^ra  torou'^  st    ^^  .^  «W.e  p..H  diro 

vim,  puieque,  dSSiXr  •      >      ""'  •*•""*  '""^  P**"""'^'  '""»  q«'tt 
logic  nulXlS;CZ^^^^  -'iuftrautpa^  parang 
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D»|Hila  qo.  |'.l  »i«  p«r  ^tit  !«•  noMi  «{.d«M«ii,  J'il  er)i  qu'll  ,'4uU  oprfrA  d.ni 
I  opinion  iJm  HonorahUm  Ju,^«,  qui  hmmi  U  niaJori«(  do  U  C'our  ..ur  It  Ju|». 
in«nl  qui  «  <»tro  prononr^,  un  ah«nR«n«nt  rcmarqiublo  MLUveniw't  ,\  «,«•  p.r. 
iJo  d«  U  <l*aian<l<«  du  d«ta<in«kiir  qui  •  trait  au  rwiuuvromcnr  d«  I  III. .'JO  <iufl  lo 
'  «WfiMidoUf  •  rf^juer,  ainfii  quo  U,  |,r..t,.ntt  !«  dtiuandcur. 

Lon  (l«  largumont,  i'l  f\n  a  p««  ,„.m  o..mpri-,  ainon  dwjldrf.  que  |«  droit  d'ao 
tlonr«l.tu«n.cnt«ur«oouvn.,m.,.td«c«.»m.ao  nappartcnaft  pa«  au  d«nian. 
dour,  lu.ia  bion  ,\  la  Couri^nno,  «t  la  k-uIo  qu®alion  A  d.tb««r«  »«rait  colio  d« 
.  I  amende  ot  d.^  oheft  deioeptloo  qui  «>  ratt«oh«n».  |Mai«,  jc  comprcnda  quae- 
tuolloioont  .,uolqueH.una  d^a  uieoitrc.  do  U  C'our  aiaintienB,.nt  le  droit  d'Jtion 
Don-MiJeinent  pour  I'anifliid.',  maid  pour  lo  rpnilmuraement  do  811 1.30.  ' 

Coci  c^llqno  pourquoi,  dana  n.es  not.  .♦  preniiorca,  jo  n'ai  pa«  trnitil  cotte  pn^ 
tie  do  ta  queauon.      Jo  vaia  niainMoant  cxpliquor  nm  maniin,  do  Toir  u  cot 
<«g«rd.     Lo  Statut  dit  (oh.  15.  aeo.  m  doa  H.  K.  B.  C.)  "  Ni  quolquo  commJa- 
■air^  ou  Rjndio  dVicolo  ou  tout  autre  perionno  (kit  uti  cortiBoat  ou  rapport  faut 
•'  atf  moyon  duqueJ  il  olrtioi.t  ou  choroho  li  oblenir  fraudulou-temont  dca  dcniera' 
^^ui'lo  fond*  dea  <$colea  publiquod.  il  devra  non^uloment  rumbouraer  k»  d«nieni 
•Inai  obtenu*.  mala  il  onoourra  do  plur^no  aniondo  do  pua  plua  do  quaranto  * 
"^  piutrcs,  ni  do  moina  do  diIpiaatre^  au  profit  du  fond-,  Iwal  drs^coUa,  laquol 
^  le  aera  rcoouvree  aar  la  pourrmito  do  touto  poraonne  iotoreaeiSe  &  la  boane  admi- 
"  niatration  dea  doolea  oommunoa,  aur  lo  aormont  d'un  tdmoin  digno  de  fol,  dovant 
•'  touto  jugo  de  pai«  ou  dovant  la  Cour  do  Circuit ;  «t  ai  oette  amende  n'eatpaa 
p4j6o  aoua  dix  joura  apria  jugcment,  ello  aera  pr^ler^e,  ainai  quo  lea  IVaia  par 
^^  laaalale  at  rente  dea  biena  ot  cffota  duddfendeur;  et,  i  dilkttt  do  biona  ot 
effota  auiEaanti.,  le  dtSfendeur  pourra  «tre  omprisonnd  et  d<Stenu  dana  la  priaon 
XJcommune  pendant  un  jour  pour  chaque  aoiaante  contina  du  montant  de  I'a- 
^•nde  ot  dea  fraia,  ou  do  la  balance  qui  peut  (>tro  duo."     Or,  je  le  demandc 
eaWI,  par  oelte  acction,  donn6  droit  d'aotion  au  demandeur  pour  recouvror  lea 
fin. 30,  et  pour  dcniandcr  quo  le  d<5fendeur  aoit  condamn*  A  payer  oette  aommo 
|«u  fpnda  publlo  de.  <5colca  ?  II  n'y  a  paa  un  mot  dans  la  redaction  de  cette  aec- 
Ition  qui  puiaae  pr6ter  A  cette  intcrprdtation.     On  trouve  bion  que  le  d<Jfendeur 
remettra  ce  quU  a  induemcnt  re«u.     On  trouve  bion  auaai  que  le  recouvrement 
de  I  amende  pourra  otre  fait  A  la  pourauite  de  tout  individu  int^reaad  au  bon  fono- 
tionnemcnt  dea  Moa,  mais  paa  un  mot  n'indiquo  quo  le  droit  de  pouraultea'A- 
tendei^faire  remettre  A  la  dcmando  du  demandeur,  Ic8  1111.30  ill^lement 
rcffues.     Une  telle  interpretation  eat  oontrairo  A  tout  principe,  et  je  oroia  qu'il  n'y 
a  paa  de  pr^cddent  a  oiter  pour  montrcr  quo  la  oour«nne  ait  jamaia  pormia  &  un 
partiouher  (private protecutor)  de  pourauivro  une  action  de  dette  pure  et  simple 
appartenant  i  la  oouronne,  simultondment  aveo  une  amende.    On  no  trouvera 
paa  de  Statut  qui  ait  confer^  ik  utf  particulier  (private  proucutor)  le  droit  de 
pourauivro-autrechoao  qu'uno  amende  avco  le  recouvrement  de  oo  qui  lui  eat  d(i 
peraojinelletaent  pour  dommagea,  ai  co  n'eat  notre  atatut  pour  la  prt»tection  d'a- 
griculture  et,  dana  ce  caa,  le  dommage  n'appartient  paa  A  la  oouronne,  maia  bien 
au  partiouher  pourauivant.    Maia  on  dira  que  c'eat  iVction  populaire  quo  lo 
Statut  a  voulu  donner?  Jo  rtponda  par  une  question.    Qu'eatn^e  que  l-action 
populaire  ?    Toutca  lea  definitions  <iue  nous  en  trouvons  vont  a  dire  que  oetto 
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bl«q«",  •«  pour  I.  r/p««i:rd7    .  ?  ^^^  '.M»«  .u.  ««tion.  pu. 

nuiMuw  DublioHo      Mni.  «».      .1  ™.'«"tir«it  ■»«>«  A 1  IndioUmwiit  pour 
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lu.  -..n  "."  *'""*  ""'"",'""'  '"  •"••»ittk^'«  action.,  e,(  \imHi  au*  per.  J 

t  iiiiiiiobiliairetet  punea- 

le  CC8  aotiuiM  placorioiiii. 

ffitre  «i^«M4fnciit  aut<>. 

U  oouronii(>,  maa  dette 

pur«  iitmKiner  |«  noni,  ct 

no.ro  droit  oaiwuuu,  ni  dona 
^    K    n  /'      (nL„! 


f'^*^^.^^ 


'^ofm! 


r.cn 


/' 


•Dnnelka,  r4elk«  «t  tti,t«,,  .ubdivWua  m 
wire.  «t  p^itlfolr..  ;  ot  a«n«  quelle  o-.<^gorU 
noui  TaotloD  par  la,,uollo  uu  aimpb  part, 
ri«<  iMir  I.  L<«Ki.Ia.ure,  r<5ol<,n,er«it.  dan.  „ 
puroiuont  civile  nppnrtoi.icnt  A  1.  couronbe  / 

•ucuti  Statut,  et  encore  molnada...  le  oh.  15  dca  8  K  B  r     .ri.    •        .- 

tour  c„  „i„.,.,  1^.1.  .-.„,  ,  „,„,„.    J  ^  n.  Xrt™. W!  J: 

eocoEn  T         ;  •.     ''^•"P'on.ottre  le«.^da»ation,civilcade  lu  couron^ 

^ntrnrci^r^^ 

jZ  J  r"'" .''«  '"  »«'°«.  P-^no-c^So  le  9  juillet  1867,  par  leum  Honneura  fi^ 
L.  H.  Wontaine,  A,lwio,D«v«l  et  Curon.  dann  la  ell  ^OndTZZ 
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ot  que  Ton  trouve  rapportee  k  (a  page  442  du  9o  vd1.de  nos  rapports  judufa^iifei. 
te  demandeur  en  cette  cause  li  poursuivait  le  d<<fendour  pour  ftssaut  et  batterie/ 
injures  verbalcs,  poursuite  tnali^euse  ct  incarceration  ooinmo  magistrat.  LaCour 
SBperieurc  et  la  Cour  d'Appel  furent  unanimea  a  deolarer  qu'il  y  nvait  ouinul  de 
causes  d'actionet  ordonndront  quo  le  demandeur  eftt  k  faire  choix  d'une  dfe  oes 
causes  d'action,  et  qu'a  defaut  de  oe  faire,  il  serait  renvoy^  de  sa  deniande.  Je 
•cite  ce  precedent  pour  faire  voir  ce  que  c'est  quo  cumul  de  Sauses  d'action,  et 

,:  pour  en  ddmontrer  les  consequences,  Dans  le  oas  present,  le  demandeur  ppar- 
suit  le  recouvremcnt  d'une  dctte  purcment  civile,  en  memc  temps  quo  le  r«oou- 
vrepent  d'une  penality.  L'^une  de  ces  causes  est  civile, J'autre  ost^^critoinelle. 
Pcu  iniporte  qu'elles  prxjviennent  du^in6iwdelit,;il  suffit  que  leur  nature  soiV 
difforente,  et  elles  sont  aussi  differentes  que  le  possessoiro  Test  du  p^titoire. 
Comme  je  fai  dit  pluft  haut,  lo  demandeur,  quolqU'il  no  lui  ait  pas  6te  enjointde 
faire  choix  d'une  de  sea  oaitses  d'action,  a  copendant  et«J  notifitf  de  I'existence  de 
ce  cumul, ^et  de  rincompa'tibilito  de  ces  causes  d'action;  et  oepefi^^ant  il  n'a 
jamais  voulu  de -larer  son  intention  de  renonoer  h  I'une  pour  s'en  tenir  a  I'autre, 
maiaila  peraiste  A  les  maintenir  I'une  et  I'autre;  et,  dans  cecas,  la  Cour  ne 
l^uvant  faire  choix  de   I'un  ou  de  I'autre  chef  de  poursuite,  doit  rcnvoyer  son 

.  action  in  toto. 

Je  r^rette  d'^voir  k  dire  que  le  factum  de  I'ap'pelant  oontienne  des  injures  si 
fortes  a  Tadresse  de  I'intim^,  qui,  de  prime  abord,  eOt  da  s'attendre  k  plus  de 
respect  de  la  part  de  I'appelant,  a  raison  de  sa  qualite  deministre  de  I'Bvangile. 
Quoique  I'injure  n'ajoute  rien  au  droit  et  en  bien  des  oas  n'ait  pour  r^sultat  que 
de  blesser,  je  coiin'ais  que  dans  certaines  ciroonstanoes  il  faille  frapper  fort  pour 
d^masquer  la  fraude ;  mais,  dans  oe  casKsi,  ou  I'erreur  ou  I'ignoranco  out  seules  > 
da  fitre  la  cause  de  ce  qpi  peut  paraitre  dtrange  dans  I'affaire,  I'appelant  aurait 
^galement  atteint  son  but  par  un  exposd  fiddle  et  exact  de  ses  sujete  de  plainte  et 
de  la  preuve,  sans  avoir  recours  k  uoe  grande  ddpense  d'^loquence  et  de  j9eursde 
rh^torique  pour  fletrir  un  respectable  prStre." 

MoNDELET,  J.     "lo.     Il  est  evident  que  I'appelant  a  int^ret  dans  la  bonne 
< '  administration  des  ^oles  communes.. 

"  2o<  II  n'y.a  pas  ce  cumul  d'action  dont  se  plaint  I'intime.  

"  3o.  II  n'y  a  pus  do  limitation  d'action,  comme  le  pretendTintime. 

"La  defense  en  droit  n'^tait  pas  le  mode  de  se  plaindre  du  cumul   d'act^jn 
.  '' s'iUy  en  eflt  eu.     Elle  aurait  du 'etre  renvoy^e.       "  -* 

"  Au  m^rite,  il  est  constate  que  I'intim^  afait  un  rapport  faux :  il  est  pa^on- 
"a^quent  pasgible  de  Taction  qui  a  ^te  i^tent^e  centre  lui,  par  I'appelant :  puis- 
"  qu'au  moyen  de  ce  faux  rapport,  il  a  obtenu  I'allocation  du  gouvernement,  la- 
"  qu'elle,  par  la  loi,  ne  pouvait  etre  accord^e,  qu'en  autant  qu'une  somme  correa-' 
"  pondante  aurait  dt4  ptdleiv^  sur  les  contribuables.  Le  motif  de  la  loi  k  c# 
"  dgard  est  d'interesser  k  la  cause  de  I'^ucation,  les  localit^s  et  tons  ceux  qui 
-«"  les  habitent.  Des  proo^d^s  comme  ceux  qu'a  frauduleusement  commia  le  curd 
*'  Royi  sont  de  nature  k  prodaire  an  eflFet  tout  contraire.  II  importe  k  la  society 
"  q^e  la  cause  sacr^  de  I'^djication  ne  re9oive  aucune  atteinte  du  charlatanisme 
"  religieux  ou  politJjjue,  le  Idgialateur  I'a  sagement  voulu  ainsi,  les  cours  doivent 
-"  punir  toutes  les  tentatives  que  I'on  serait  di^pos^  de  faire,  de  quel(^e  part 
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"quelle  viennent,  iwnr  nullificr  la.  ..»     a-       ■  .  ' — ^^ — T — — - 

"etpatriotiquemnyrdefXelv^^^^^^ 

".e«ent  et  dans  I'ignorance  etTr  1^^^^^^^^^  f "'  ''^'^  '*'*^'^«'-«  »'««-rv«- 

"  udvient  aujourd'hui?  sera  u    1  JL^rfat;'    '  "'"""''™  P'""^  *>*  '''^M 

"  firo.^  et  le.  con.lusions  d;  &  de?!  ^"   !"  •  ^'  •'"«'!"""*  ^»'^  ^*"  «*-" 

"  Lalcour,  aprds  avoir  eniendil  !«.  T-r*:.-         ,  • 

«a«5rite;Ua,i„tf  Jo  dossier d^'laproc<du«Il!l'  P"  '""-^ "««»*»  respeotif^r  le 
Jequ^telen  nppcl,  prodijte  ^'^ aplS^^ 

\  "  Con.)d<5rant  qu'il  est  pZi^Z^^f^ZV^'  '^^"''"''  ^'^''^''' 
instanc/  le  premier  Janvier  „illrcen;r^?^^*'''^""  '^  """  '^^  P'^'"'^^'^  " 
thalmslca,  disfict  d'Lthabask,  e^sa  ,uar/d    ''^f-  '  '"  ''"•'«"  '^•^'- 
nicpalite  seolaire  de  la  paroisse  de  Sf  No^Urt  ^l^tT^fT^  ''  '"  ""■  ' 
nn  certificat  faux  de  cotisatioVpour  leauelUf     ^'*'"'*'"«'^"'  '^'t  <'«Wct,  a  fait 
tifie  avoir  «^u  et  ren,is  A  la  disluioZ  "'''™*"*  **  ^auduleusement  cer- 

1.  Bou,u,e  de  Lt  onze  piastrS^  ^^"^^^^^^^  '«» •»ul,icfp.lit<,sasdit, 

.  affdrente  A  l„4te  muDicipali,^  «U  IL  H.  ^''"''^  '"'"•""»'  ^g«'«  *  Ja'P«ri 

W soutien  des  .cole.,  I^.r'T  d^Si" ixZ  ""'T  P"  ^*  ^"^^'^'^^--i  I^- 
y  te  et  deu,  ;  lequel  certificat;  rdJeS^^  ""?  ""  '"'* '*»'  ^- 
^  «f  "^  ^^.^  alors  e„  aa  qualiti  de  ^L'^^W^ZZr  ''  ^""''^^  *"«^"^"' 

huit  cent  soixa-nte  et  trois,  f„i    fCLlir;      '"  ''"  ^*  '"^  ^^^ri*"- «»!» 
d«cation  des  .coles  pour  le  B  ^0!!^!       n'  P"^"'  P"""  ^'  «"rintendant  d'.- 

pi«»t«»d'.meode.„p„a.d„fSL  i  ,      °',*f''°''°'~°'"'''*'l''»""te 
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sera  le  dit  intimo  emprisobno  en  la  prison  commune  du  susdit  District,  d'Artha- 
buka  et,  la,  ddtenu  il,  raison  et  suivant  au  jour,  par  obaque  8oix«nte  cents  du 
N^^ttmntunt  do  la  dile  amende  et  des  frais,  ou  do  la  balapce^qui  pourra  (Jtra  due  avoo 
^j^mble  Icir  ddpens,  jusqu'a  co  que  la  dite  anionde  ait  4l6  pajde  avec  ddpens. 

Il'  est,  de  plus  ordonn<S  quo  le  dossier  soit  reiuis  d  la  Uour  de  premit^ro 
instance.  . 

JDiisenticm :  L'Honorable  M..  lo  Jugc  Aylwin,  qui.  est  d'opinion  que  la 
eondamnation  devrait  otre  tant  pour  la  somnie  fruuduleusement  resue  par  I'intim^ 
que  pour  I'amcnde.  ,;     '  ,, 

A'.  Zf. /'r/mwt/,  prooureur  de  I'appeiant.  ,  '  j...  * 

7\i/W  ({' Xust^nan/,  procureurs  de  i'intimo.  X 

(B.  L.^.)  .  «  .•  \«. 


JSJf  APPEL  DE  LA  COVRDE  CIRCUIT,  DISTRICT  DE  MOXTBEAL.      - 
MO.VTREAL,  29  FEVRIER  1868. 
Coram  DcvAL,  J.,  en  Chef,  Atlwin,  J.,  DauMMOND.^Ir.,  Badoley,  J. 

ARCHIBALD  FERGUSON, 

{Demandetir  en  Cour  [n/hi>'ure.) 

f     '  ^     ■'.■'■•  .VPI'KLANT. 

■    .    '  \    •  •       ■  ET'    ■  ■'•■--.. 

•  ■  •  ■  ^  ■ 

,,  JACOB  HENRY  JOSEPH  : 

/  {DffendeurenCour  InfiWifure.) 

...  Ihtihi. 


•-» 


.     -       <    ,  '  Jor.E.— lo.  L'erheniUnge  n'»i-pki  obligatoire  en  co  payj.    2o.  La  prMcrip'tion  trpntenair^i'^p^lique 

,  ^        »»*  Mbrcg  planWs  MiH'hdritage  volsln  prta  de  la  ciature  de  division;  3o.  &CU?  dei*«iiinch 

4'.  ■     '    •    et  raclneg de oes  arbres.  ,  .^       .,  i" 

En  Septembre  1864,  M.  Ferguson  arait  intent6'contre  I'intimd  une^aation, 

«n  cour  de  circuit  ou  il  alids;uait  que  les  parties  dtaient  propridtaires  de  deux 

.-iw^„ :  ,     .  i:        imnv^ubles  adjacents  et  eepart^  par  unc  cidture  pr^s  de  laquelle  l^intimt^  avait  laisse 

*  croitre  de»  peupliers  et  des  soulei5,.«|ont  Ijbb  branches  et  les  racines  sVUendaient 

«ur  la  propridtd  de  I'appelant ;  qu'une  quantity  considerable  de  chenilles  et  autres 

Jnsectcs  etaient  tomb^s  de  ces  arbres,  et  avaient  ddvastd  ses  pruniers;  que  sa  perte 

fr  s'elevait  i  8100;  il  concluait  i  c?' qu'il  fut  ordonno  a  I'intime  de  couper  les 

■  1-i-  branches  et  les  raoines  qui  s'eteq||uent  sur  sa  propriote,  d'enlever  les  peuplierset 

J  ,.    les  saules  k  telle  distance  de  la  cldture  commune  que  leurs  branches  et  racines  ne 

'i'-"'         '  pourraient  plus*  nuire  a  la  propridtd  de  rappelant,  et  fante  par  Tintim^  de  se 

«onformer  a  telle  injonction  dans  un  certain  delai,  permis  a  I'appelant  d'enlevor  les 

i    *  ^'^^  arbree,  branches  et  racines,  aux  frais,  risques  et  ferils  de  rintimd ;  enfin  que 

'  ^  *V'      "^  ^  ce  dernier  fat  condamnd  tHui  payer  $100,  par  forme  de  dominages-intdrets,  eties 

*    '   ■■■    (J^peBS,    .  ■  '      \ 

'"",''-      I^'intimd  rdfondit  a  Taction  par  uiieyfjj  dc  n,on-rcceToir  tir^  do  deux  motifs; 
=>         -     „  _^__     :     savoir,  (\mqI' ichenillage  n'etant  pas  obligatdire  en  0;e,pays,et  chaque  propri^taiiQ 
v.  t'tant,  suivant!  ilne  coutume  imm<?moriale)\tcnu  de  protdger  sa  propridtd  contreoo;   • 

ini-ectes,  rintim«5  n'dtait  pas  responsable  tfi^  degiit  qu'ila  avaient  pu  commettrd ; 
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Bur  I'autre  point,  I'intlm,!  nvaiA-lfiit  n«.  i  •     ,  ""^ "*" — '■ ~- 

•    la  crolssancedes  hrll^^^^t^^ZU'T:"'  -tte plantation  continuool 
prescription  en  sa  faveur.  ««P«oe  de  temps,  Constituaient  un  droit  do 

pliers  de  I'intLe  «'<5tendS  Xtrfr  f ''  ?  '~  '"""'"  ''*  P^"" 
pieds..  '*P'''P"^*"^'*"nod«8ta^ced»quinzeouvtngt 

abondantes  pendant  I'^t'de  IsS      tTi"'  • ''"'  '"^  '''"'"'"^  ^"^»»  ^'^  fort 
frente  cinq  aqs  d'exp^rience  et  oui  a  Atll^T*""'-^'""*''  I>avid8on,  jardinier  de 

panic«.i.re.  voici  „„  ext^Trr    ^^r^'^^lT  ''"■'^^^"^- 
.«  cliecking  caterpillars,  is  bv  destrovJn,  7-  ^^  "     \  ^^  *'"'^  '""^ ^«  ^"^'6  pf 

'^  spring.     If  the^ings^ZttS^^^  the'T''^^'^  '"  ''^""  '""^  '»  *^«  - 
"  mediately  destroy  <he  fXl  JIk^!  '  the  caterpillars,  assoon  as  formed,  im- 

:  "  thecaterjillars  havf  I  "^tf  I^^^^^^  l^^-^f  -«.  that  is,  where 
"  that  are  1^  on  the  trees  once  a  dav  ^'^'  ' '"  ^"''''^  '^'  '^^'^ 
"  caterpillars  trav^  until  they  had  ^«  ',  "  ""^  ^'''''''-  \"«^«'  °l>««"ed 
"  they  have  been  b«d  supplit  thr  fS"/'  ''  '""«  "^ '""^'^  «°  'hieh 
"  When  once  eaterpilW  e^^l  1"  "'*';^"*'  »"'«-  'e'^oved  by  vioienee. 
"harmless.  ^  """'"'"  ''"''^''''"'S  *«^  cease  feeding  and  become^ 

"  cMte.ce  the, ee.«  feeX » Sr,"."  '"T'  '*"°^"  *"  "^  »"■"' 
■  ■■  i.Se.  in.o  ,h.  c<„lrS     '°°°"°°'''*'''-*''"'' /""-'J  ««  -i.."  .boat 

"  •-«  .ill  meiv.  »„  I,.  Jf™r.M  S  •Icoo.tt"*  for.  fc„.igl^fc  ,,„;. 
"  have  cc^d  fcedl, .  .;„  A„ 'T"''  "^ """P-"™  "ever  t,...l  „„il  He,      • 

"  -<:J  .0  t™™,  ,.Zd  r  wSS^'  .°"-'  "i"  "»y  "«l»  ..d  can.. 

■'r^!;::^^-"-=p^=rrt:t^^^^^^^^ 
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s'acqudrir  saRii  litre,  que  par  conac^quont  la  prescription  n'<Jtal|t'|)a8  acquioo  ad   • 
d^fendour;  on  outre  qu'il  failuit  user  de  m  propiit'ttS  do  niaiiiireii  ue  pas  nuire 
au  voiHin  :  enfin,  que  led^fendeur  <5tui(i  responsable-du  dj«gSt  cquiniis  eur  le  terrioa 
voisin  par  les  ohenilles  ^rovennnt  de  sa  pr«prrdt($ ;  ot  il  eita  : 
Feri:iore,  petit  comni.  de  Cout.  do  P.,  Art.  18G,  T.  1,  p.  403-4, 
Domat,  T.  1.  p.  205,  DonimaRe^,  Tit.  8-§l,  p.  206.  ,  fe      .  / 

Pothicr,  T.  2.,  Cont  de  Soc.,  No.  235-23G,  p.  622«*  " 

Guyot.  R<5p.,  T,  1,  Vo.  ^irf,  p.  561.  -  *       ^ 

Anc.  Dcfigodets,  p.  109,  a  N.  n.  b.  et  f.  324,  a  N.  No8.  20.  21  et^.,  h.,  i. 
ct  p.  325-326.  "'       . 

Nouv.  DosgJtoets,  (Lepage)  T.  1,  p.  237-8.  ..       '  "  v 

Code  Can.  p.  392  &  39^',  Servitudes  rdeUes,  art.  30  i  33.  V 

Nouv.  Denizart,  T.  2^  Vo.  nrbre,  cite  dans  \e  qodc.  '    "^^  * '  ^  » 

Hoif,  pour  le  dtfendeur,  rtpphdit.  qu'en  Fabsenccd'uiie  loi  8p«3oialo  a  cet  effet, 
richeniUuge  tt^tait  pas  obiigatoire  ;  que  Ics  chenillos  .n'<Stant  ni^  propri^ttf,  ni 
sous  sa  garde,  il  ne  pouvait  fetre  garant  des  doinmiges  qu'elW  oaumilnt :  sur  la 
question   de  prescription,  qu'il  ne  s'agisajiit  pas*  pour  le"  d^fe'ndeur   d'afequorir'- 
mais  biea  de  so  liberer  dune  servitude ;  et  il  reKra  aux  autorlt^s  suivantes. 
—  Guyot.  Rep.,  Vo.  arire,  p..  562,  c.  2.  " 

Nouv.  Denizart,  Mm  wrtrc^p.  248,  c.  2.  a.  1.  §  II  ct  cite  Senri/s,  Bonl/ace. 

Nouv.  Desgodets,  T.  1  part  1,  ch.  6,  art.  4,  p.  367,  dernier  alin^a.  ., 

Frost  de  Royer,  Vo.  Arbrc,  p,  138  ct  139,  et  les  arrets  Perdrigeon  Gondouin; 

prcaertim,  CQ  dernier,  qui,  adop'tant  le  plaidoyer  de  prescription  trentenaire,  ren- 

voiQ  b»  demandequi  concluaita^airc  coM/>er/t'S  branches  de  deuxch§ues  qui  s'^- 

tendnient  sur  rimmcuble  du  deniandeur.  .     " 

Brillon,  Diet.,  T.  1,  p.  239-24Q,  rapporte  les  deux  arrets  PerdriaHju  et  Gon- 
douin,  m.  «. 

Pandectes  fran^aises,  T.  5,  p.  453.  ' 

Fournel,  voisinagc,  T.  1,  p.  145-155,  a.  4.  " 

Toullier,  T.  3,  p.  376,  Nos.  512  k  414,  in  finv,  et  515. 

Troplong,  Prescription,  T.  1,  p.  346-7,  p,  479.  * 

Ppndlion,  tW^c,  T..1,  p.  609  i  613. 

Code  du  B.  C,  Art.  562.    '  .  '  ^ 

-  Les  pr<$tention8  du  d^l'cndeur  furent  accueillios  et  sanctionn&s  par  le  Tribu- 
/lal  inldrieur  et  I'iiistance  d^boulee  par  le  jugement,  dont  suit  le  teneur  : 

Le  30  Decenibre  1865.  Prdscnt,  L'Hon.  Jiige  BfrtheloL 

"  La  Cour,  aprds  avoir  entendu  les  parties  par  leur.s  avoeats  au  meritc  de  nette 
"  cause,  exataind  la  proc<5dure,  pieces  produites  etpreiuiBs  et  avoir  slir  le  tout  d^- 
"  lib^r^,  consid^rantque  le  demandeur  n  a  pas  prouv«5  los  allegues  de  sa  d&lara-  T 
"  tion,  et  parficulierement  que  ce  soit  par  le  fait,  la  faute  ©u  Hi  ndgligenco  du 
"  ddfendeui  sous  aucun  rapport,  qu'il  a  soaffert  les  dommages  dont  il  .^  plant 
"  dans  et  par  sa  dtfularation  ;  considerant  de  plus  que  les  arbres  forestiefs  sur  la 
"  propridte  du  d^t'endeur,  le  long  de  la  cloture  qvi  avoisine  le  dciuandeui',  soot 
"  des  arbres  qui  existent  depuis  plus  de  trtfnte  ans,  et  pria  de  cinqtiante  et  soix- 
*'  ante  ans,  sans  qye  le  demandeur  ou  sea  auteurs  aient  jamais  elev6  aucune  pr6- 
•'  ten  tion  a  les  fajre  enlever.  fttafte  Iti  d^fVndeur  doit  Btrfl  mninmnn  d^naiW 
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"  m  done  lo  dit  JI^j;rLb^  '"  Pro-ivd  quil  Vt  lu  caune  des  dooiL  / 
brunches.     -    "j'*^""'"'«"'  »>"'«  ".odifae  on  oo  qui  <,oncernait  I'^lagage  d«. 

reHpondcnt  isan  open  MAs^^lfr   ,"  ^      '?^''""''  ""'^^  "''"^*  *»■"'  «f  t^e  . 
.fence  H„d  «,von  of  M  t  v31 1   "™^  '' ^  '""^  ^^  *» ''»'  "«<^de„ 

trees.  The  roots  ofi£  t  ecf  !   .      "^'^  ""n  '"'«"'»'"«»^'J  P^Pf-^r  and  willow 
intruded  Tnto  ^^.^J^^2^^  "*T""^  """'^'  ^''^  ""^«'  '•>«  ^^""^  ""-l 
-and  the  sun,  and  tZSel  .T'T^"^ ''™"'''''^^  «'""^«^  «ff  '»•«  '^ht 

ap^ar  to  h  ve  U,    "^^l "  f ''  ^''"^  Togions  of  caterpillars.   These  tL" 
inL  early ^arronsWwHillr?"""'  '"^'''  «PPell-t  for  so.ne  years,  but 

<fcstroythg  caterpillars  which  w«r-  ^h"  overhansmg  branches  a;id  to    ^• 

cd  wifh  indiffeW  I  IZh  r'"'"'  T"  ''""  '^^^-^-^'-^  treat- 
ed o«t.»o„ey  to  pril  Jl  r  "T.  "/  '""^"^^•^'^  "'™  '"'""^'''"«» 
^pondentVyenL-l^slc    •    «  r  f""  ^'  <^«'«'««'-e '  inroads  of  the  re-     . 

loss  of  the  season's  fruit    iCt^^!  ll'^'^'T'^  '""^'"'^  ^^  '"™  '» ^l^^ 
same  time  rey.iri«^S'  S^dent  to      r^'  '"^  ''■•  '^  P™*«°^'«»'  «*  *•>« 
'  -payfprthe  i^^rylnf  bv  E        I ^""^'*"''"  ""''  trees  themselves  and  to 
toots  th*  respondent's  Z  T     •'"  ''•«'''™''««Lground.     The  law  pro- 

..Vears  of  gro^^X  5    o^O  y^^^^^^^^^  ^  ^'^^  --^ed^30 

grower  to  follow  and  -.rub  uptho  rL^n  t    ' .      .     "^  ^"^^  ""'  """"P^'  *»»«  *"»« 
«)«  affected  by  their  cnlal  „LrJ  ^  Ta  "°*'"""'  """■*'  **"*  •"*''''"'««^  ^''«  P«r-     ^ 

findthemwitJnh-irrs:eTcSS.^oV;;ra^^ 

respect  bein»  in  the  flniM.IIhnf<.i.    a   ^^";"^  ^•^'■".529.)    The- remedy  n  this 

injur,  ».„«a  k;^:: '  ;«i  „x^?£!"°i!"7  '"'■^  -.^.iovibsaf 

piUmyftm  bi,  own  tK«  .;^„   •      .  T™°«"«"«  ">  ""iSffiom  of  caw- 
Hdered  J  but  it  is  sad  ih..T«     55       H  ^  «»««oiJ.nd  cd  only  bo  *,  oon- 
-.  » '.n  „.d  P«nc.'by^ro'  Xf  "  n;&5  '"n^ttF"  ■   : 
<'inanc^  o/  iboi,  jut  admoneste  de  chatter  le»  'h»u«  ««•  -j./        tt 
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I , '  "■-'■ 

^^IT.'lf^Kt":!'^'"'!'^'  h«To  their  branches  .ttached  to  theao  wall«; 

ct  ne  8  dU,nUdm,„„fe  „„  dohV  mi  I'roat  de  Royer  say.  that,  in  this 
the  gonerul  my  oT,„atur,I  law  n.u«t  bo  followed,  y «  //  n'estpa,  permi.  de 
<l  »on^o,>„n.  4'c  uun.  ^<^/  »/,>„„„,  .Mk.Aa.  [t  may  be  that  the  |«,i 
might- not  bec<i^pt.ilcd  to  clear  his  own%ce8  from  their  caterpillars;  ho 
perfi^piJiberty  t|^  „s  he  pjen.cd||ith  bilwn ;  he  n.ight  bo  us  regardless 
injury^xlonc^to^^l  own  trcc4  Pho  ple^d,  provided  he|ept  itdcvaH 
S!^r'     P  ow^ter^ry,  but  if  fcso  d«i,.|l.a^owit.^d.a 
■  8*''^W^':"'  »'J«^'fc'»'»'0'"  ««>.  he  b^o&liiablc  Ib^SnseqSL^H  i 
owtt  nriiih«„ce : . ih^  criterk.n  is,  whether  t»^m,,den^l^ 
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ml 


!ond\io«  with  rciftjrence  to  tile  v<^£il^  whict 
|iTcum8t|Dcc8,  h»ve  obMrvetf^'^ -ap^ 

»d  wilVbe^ificd 
hi8l)r»iic|}^W},'but  witho»L. 
■0  thciu/^i^jiae  these^i^fcfts 

Til,  comnion  grass,  bat  he^^uliii 
J^:'^**^  these  injurioMS  oM|ture8^ 

one  cao  interfere  with  hiin  fo^  doing 
M     »         JMlJie  animal  h«8  done  ibjuiy  to|^  pet 

^     fuel  is  th|  case  here;  ko  long  as  the  caterpilUrs  i^ned 

SPM  bou^at^es,  ho  could  not  be  interfered  with;'  neSk  as 

''•■hhour'sor|hi^d..an4ii^iured  the  appellant^  th€(  re«|K3wt 

injury  done  b^  hiiftj    The  appellant  has  proved  thu'lme 


moi 
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K;hM> 


'■■{', 
It 


fky. 


i«8S  at  WO,  and  U  has  prbjHbathjs  addi.tional  outlay  at  $9,  for  wWcb 
*9ye  3u4ginent.  T^  ovcAftiiigJng  brahches  should  be  out  off  «S^ 
b»:jt4  ^jthin  the  fti^e  Un«f  ViU|ii»       '  >  '  days  from  the  entering  of 

,  eAHON,,J.,MV-to.      L-ff^ion  (iit  ^.^I'app^an^  Fei^s^n  pour  deut 

r^^";i;^ti:?^'^"''^' ^"','^'^'^^  ^4««qi^Je«  chenilfestjui  setro^lelit 
^^daiisl^a^b.^^  cro.s8ant.^ur1e  terrain  du  d^fende«r,  eontigu  a  celuidu  deoiah^^^ 
■m  ixm^m^q^s  auz  arbreS  fruitiers  du!  demapdeur  et  lur  ont  caU  ^ci 
j\ert<M^i^tointa6t  de'£25:  v        '"  ,r7|°T* 

V^^^^^'^'^^*^"^*''*''''  '^'*'  arises  ^^Jtendant'par  leura  ra^Jneset 
le«rj^^,fc8  sur  lejardindu  demartdeur  et  y  causant  divert  dommageB^ 

*'^?'*?  *'!''''  "**'*  P"''*'^"  a'endurer  et  donl  il  a:dr&it  d'otre  d^barrasa^ 
;  m^efendeur  a  repondu  a  Taction  en  disant:  . .  ^.         \.  ,  '     * 

lo.  Que  quant  a>ix  chenilles,  il  n'etait'^^proUve  qtk'elles  fussent 
des  dommafees.dontse  pRint  le  demandeurjlot  (Je  quan\  mfime  ces 
seraient  vpues  des  arbres  du  d^eur,  il  n'dtait  pas  tcnu  do  o 
que  IHchenilhge  n'cst^pas  Qbli^fiUkdans  le-Twys. 

2o.  Qui  quant  aux  arbres^PPils  ehiieht  dcpuis  plus  de 

place  qu'ils,  o«^cupent  actuellement,  et  que  part^  il  a,  par  c, 

trehtenaiijc,  acguis  le  droit  de  les  y  lajsser,  a  titre  de  prRs^riptinn 
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COUB  DU  BANC  DE  LA  RErNE;  1868. 


§^t  Hi  o.o«5,  par  le«  ohcX  ^IT  ]\  *""  I*'  '*""'•"'««'  **«"» ."  «  P'"!-' 
^6:icden..ndc«V«  f:,"    1^^^^^^^  d«  d^fendeur/e.  dfplu- 

WMchehlUago  n'c«t  nlr  rr  it  ?  "'  '' ""'  »»ffi'«»'nont  dtabli  on  fait 

mWOa  question  do  4omm;ges>  n«rl  0 1'     '     '""^""- J^°«  P"™'er 
'-^.tt  quest  on  de  savoir  si  In  nrp-n^v*-     .  '  °"  detnaftdeur. 

\^.^cines  B'^d,^   It  t  rZ  TT- '"'.        "'*  '°  l««3er  les  branches  et  le, 

doit  pas  aLUprlsJ„;eTar..sTv::'o^^^^^^^^  "*'^-     ^'^^  ^ 

,.««.  cctto  prescription  rconnuc  e  tad!  i  Tr  "'"'""J""'- '"  *"  ""^^  '""- 
•;|W.^,.et.equisitiondesser.S:;:::;";:^^ 

.    <."i^»"S:::^^  ^-.  no^^re  d-arr^ts 

tion  etait  reconnue  par  plusiours  co u turerrn    ^  . '  ?"""  *'"^"'"*  P"'"'"?" 

que  c'est  dans  le  reLt  de  el  cou   I  '  W  /  "^  '  1™'^'-'>'»-».  «'  «"««i  paroe- 

n.ai„,  quo  la  plupart  de  cen  arrfi L  o„T  T  ""  ^"^'  '^^''  ?"  '«  ^''''*'  ">" 

cost  qi  dans'e  Lssor:    u  AZent  do  Pa'^'r '  T  "  "^"'^  '^'^  ^"'P'^-^^™ 

•    cuno  disposition  se.nblable  nSs  Z  la  «    ^  •         '   '  """'""'^  "*  "'""'«»*  ««- 

que  les  servitudes  no  pcuver  sEur-         *'"'  *  ""  "''"'**  '^"^'^  <^^'*"»«* 

cisions,dd«!JarantquoledrIuiuiZ«      "■''  '"'^''""  puiase^ouver  dos  d^ 

oription.  ^  ''"'  "'"'  "''""P"'  P«"'"»it  sacquerir  4  titre  do  pros- 

'  -tts^^SiSXuS;;^::^^  ^^^^ "  -^  ^"^  -«'^— 

circonstancesont^fo  renl^TraS  doTe?^^^^  . 

;  paya  de  dn>it  ecrit,  si  Cost  ^Z^^^^^^^  ^^ff^/  e'-t  en     ^ 
•«ur  le  sujel.    Si  qucIoum  ..n,  ^«  n       T    '  ^  *'*''  <^®*  dispos  tions 

Paris,  viir  qul'n  lua  le    "  ""'  '*'  '*"'"'  P«'  '«  P»'J«^»»  de 

parlen.cnt.  I  -io^  eT  iuesli  trn:^;"  ^^^"''^' **  «'' ^ 
prudence.  ^/*      '       ^^"''''"^^^^f.'^g^d^scomme  fornix 

EtaMird^,bordIal9iji|^^i'^J^ 
-servitudes ,4n  Ren^raijMlr^uii.  .i   T^ ff*i'"'     °'*"'^™  d'aoquerir les    . 
^^^'^ree,^^^^^     ^  lo|qi|nt  au  parlementde  Paris,  a 

Mal^^Jadisp^iondfiilacoAuiiedoPiiri^Ybr*  iQi^     n^   ^  4,v^  ^ 

«mtu^  no.peutZcqu.rir  sanS  t^^L^S&S  ^ ^^ff^^     .- 
^  1    SSendant  plus  de  trante  aiis  souflbr/«L\»- .?■"*'*"*  '"  ^'^m^im^^ 
-brepip,encontral:L^:f^Ctr;^^^^^^  ,. 

-utu^e,  par  prescription  trenteu^,  lel^t^^tl^t^^  "* 

tnno.  admettant.  wn  fn.v  ^'..k...    ■..  „'         "!'  °!  -^^^^  arracBgr.    Cgtte  doe-     6 


i 


admetf^nt,  wn  fnif  d>rbiotl.  to 


M  n  ^*u.,  i«  piescripuon  de  ^^J^n^mO^^S^^h^ 
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oplnloDi  del  .uteurs  «t  \m  <1<<«i«ioDi  d«i  tribun.u.  sent  d'.cooftT  pourl'dii.«H«. 
Don  «.u  cmcnt  d'apfcs  k  droit  npuveau,  mais  <?g«Ieincnt  d'«prtVi  le  droit  anoieo 
i?on  sculemedt  dan.  Ic.  pnys  rdgis  )»,  lo.drojt  «o,.,»iD,  ujaig  dnns  tea  paw  do 
coutunie  y  conipria  oci.ui  de  Vti'w.  .       «  ■ 

U  raisoD  qui  a  fuit  aWmcltre  oette  prescription  dan»  la  ooutumo  do  Parin  et 
autrc«vc,ui  exigent  un  titro  pour  lacquiaition  do.  servitude*  en  g<im5r,l  eat  quo 
0 e»t  uu proprUlmre  do  limmeuljle  iur  lequol  e«t  plants  iarbre  qu'est'impoado 
par  In  loi  1  obligation  dp  no  planter  qu'A  une  diaUnoe  flxdc  do  la  ligno  oommuT 
cest  en  Favour  do  li.nmcuble  Voi*in  que  cette  obligation  e.t  impoe<J^au  pro^ 
.priYtnirc  do  larbro;  e'est  rimmeuble  .ur  4equel  e«t  I'arbro  qui  e.t   le  fonds 
servant  tandM  «,ue  lo"VoiBin  est  le  fonda  dominant,  e'o«t  done  le  premier  qui  est 
ehargtf  do  la  servitude  en  ftivear  duaeoond;  or,  mflme  d'aprds  1.  eoutuma  do 
^»m,  Ion  «  toujours  p«,  aumoyende  la  preaeriptign  trentenaire,  .e  libiJrer 
d  une  «erv.tu^e.     D'apris  cette  maniore  do  voir,  le  propri<5t.ire  qui,  pendant 
trente  ans,  ^  pertpla  4  I'arbre  de  aoo  volain  de  etoUre  et  de  8'<Jteodre  vers  la 
flgDC  plus  que  la  distance- penni»e,  eat  eeno^  kvoir  renoilc<$  aO  droit  do  1©  faire 
abattrp,  et  consenti  A  cc  que  fo  voisio  fftt,  k  toujouw,  lib<5r^  de  I'obligatidn  de  le 
faire.  d wparaitre.    Conaid^Jr^e  de  oette  maniire,  la  coutumo  de  Park  pe  «o  trouvc 
pas  oppost-e  4  la  pretention  g^ndralement  admiw,  puiaquo,  d'aprda  cette  coutume 
1  on  pent  toujoura  ee  libiJrer  d'une  servitude  par  la  pBowription  trijntenaire.  ( Voii 
bolon  Prcscrip ,  p.  199,  No.  244.  Proadhon  "  Usage,"  p.  371-372.     Pr^rot  K« 
pertoire  dea  loia  du  voiBinage,  p.  2fr^|t  26.    he  jugoibont  aeja  eour"  Infdrieuro 
est  done  encore  correct  en  refuaant  au  demandeur  le^xJwit  de  faire  abattre  le« 
arbrea  dont  il  so  plaint  en  son  action,    ten  autorit^s  cities  an  l«m>aa:  et  plu- 
-   vTI!  "»'««  t^Wissent  clairement  la  prescription,  dont  Je  jugement^rdom,« 
b<Sn<Sfice  an  dtfendeur.    Prost  de  Royer,  tJ.  Vol..  page  138.  :  ^ 

Scbire  et  Carteret,  vo.  rtrirf,  p.  3,       .     '\  '  .," 

Arr«?tduparlemcnt3e  Paris,  5  Ao&t  160(5.      '  '  / 

Fouinel,Voi8inage,  p.  142etsuiv.  • 

2MalIeville,  p.l22.     -v. 
5  Pardessus^servitude,  p.  456.  »^ 

Lahaie,  p.  146  et  les  autorittfs  qu'il  cite.  »        ^'l 

Basoage,  sur  art.  608,  Normandie.  * 

Kais  ee8  autorit^.,  tout  en  etabjissant  la  prescription  trentonaikVfuant  au:^ 
wbres  memcH,  soutvennent  unaimement  qu^  "^tte  prescription  ne/a'oppoae  pa, 
acequele  propr.eta.re  incommode  par  lea  branches  ou  les  racine*  ne7w«o 
user  du  droit  qu  .1  a  de  les  couper  ou  de  les  faire  coupgr-'    (?olon,  m.  Frerot, 
p.  2<}^i»roadhon,.U8age,p.  193.)  ,  ;         ,     ■  ' 

Or,  dans  ses  conclusion.,  le  demifndeur  ae  plaint  dos  branches  et  des  raeinea 
et  demande  que  cc  les  qui  s'etendent  sur  son  terrain  soient  6oup<Se8 .  et, cette 
partic  de  la  dema»de  aurait  da  6trc.accordee,  puis^iu'll  est  etabli  par  la  preuve^ 
que  le  demandeur  souffre  de  ocs  branc.hes  et  raeine«.  - 

Je  auis  done  davis  qu^Je  jugement  doit  fitre  infirmd^^to^ut  en  exon^ranfe  lo 
d^fendeur  de  1  obligation  u'abattre  les  arbres  ct  de  payer,  au  demandeur  les 
dommuges  caua's  par  les  *h.  nil'e^  je  conJamnerais  le  diSfendeur  A  ^laguer  les- 
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\ 


) 


• 

' 
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< 

WUR  DU  ilNO  DB  LA  BEINB,  IsHs. 


W 


lecucl  renvoi.  J'„tioa  du  dlTp^Jn^t^^^^     ""Juit  cent  «&.„..  et  ofnq 
.^  rait  da  rendre  la  d^u,  Coor  InfS  S  T^  t/"  "''"'•  J"^«»» '««V 

dont  se  phL.Mcn«^od?„r?uVLi  r/     'i   "^r  "^^^^i  que  lea  domdia^ 
«Ju«.on.  OiV  il  dernVfitrint^"?.        ""^  "•^'*  P"*'«  ^'  «"  con. 

~  tive  ««tre  hdlr^o,^^  »W  wrtaine  distance  de  la  ligne  HmiU- 

*»»  ce  tempB  de  tela  arbrealnTrA^^w  ".    T'  '' ''"'  '"  P^^^^^O"  P<"»- 

•  etuse,  il  r<?8nrte  que  lea  arbrea  dJlfJT'  Ti  T^C  *''  '*  P""^^  *^'*«  «»  ^ette 
'        '^r^»p.r  le  demandeur  ett. autl  deni  Y^'T^xJ'^'^''^'  »«  »«>- 
itaient  Iprs  de  I'i-itutionlT^^Z  Z^^  *^-'''"  '"^  "* 

,  Alette  pb8s««ion,  M  Iih6t6  de  1&  servitude  £^1?     '*  ^«'^*^«'"  "«  P»'  -"ite  de 
-     .^  et  ,u^u  contrail  il  a  P"  W^'ttfertr  ' 
^       «rt)it  ou  lis  sont  actudleojent   la  ooni.  H.iK«  »       8»racj'jes  dits^rbrea  4  I'en- 
r  >rtie  de  son  action  oi?ll S^  Zu  d^'!  '"''*f  '*  demanS^de  cettp    . 
etfatrediapar^tre;  conaidtreu  o«    J^^^^^^^ 
aux  btanohes  et  aux  racinea  d^  tJ.Jl^     T      r^"?*'""  »•  »'«Ppl%ue>w     ' 

vent  et  doi..tft  ^CrZZl^l  ^t^'tZ  7?  t^  ■""''"  ''^  '•^'■^^  P«^ 
I'h^ritage  duquel  elle,   Sdl  et  "^  IrT       /"^""'^  '^"  Propri^taire  sup  ' 

des  arbrerdu  dLZ^^^^T"  "'  ^"""'^'^ ''  ^*»  ™«'»^  P^'^enant 
••^la  lignede  d^Z^*S^'^^«^*«f-^«^-P-longentau-del4 

^  Cour  admet  cet^e  partie  deTa  Snrr..'"'  '  **""'"  '^'^  ^«"""'^<^»r. '« 
les  branches  etLresdesl-sarKl/^^^^^^  ''  "  conelut  A  ee  que 
terrain,  soient  coJ^^H  Zl^  "'  "'"""'' ''  P'<»'«''geant  sur  L 

'     «'enificationd«pX:;;geS^^^^^^^ 
.    Cher  efenleWr  iU  cet  e  fa^  de^dt  1^^^^  ''"  ^""  "^^  ^°"P*''  «'»^'«'- 

:,ets«prblpnge'au  deii^  d,  iM^^^^^^^  ' 
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'  OOURt  OF  iiURJIN'fl  BKNOH,  1868. 


V«r|tai«ii 


i*'  4^ 


^■i.:M\ 


Et  U  C'our,  ,ur  motion  d«  MM.  Diy  «t  p,y,  »»oe.t.  d«  i'^i|«i«Qt,  Uur  toooid* 
istractlon  .le  .Iopisn<.(  mi  lo  pKijiett  appol  on  o«Uo  tf4u.«,^«    '      ^ ,  ' 'r      ^ 


distrocdua  do  <l<>pen<i(flui?  la  |H<(.ie 
Aiy  d'  Dii^.  pour  lo (l<Hiitii(]i)i||^ 
/foy  «f  Jofjth,  pijur  lit  iltTd 
(R.  «.) 


iiitmt  ln< 


""A 


i.VTRKAL,  -J  MAriS  "lUjw: 


*.« 


ar««,  Ui/vAL,  C^.J;,>|Aii08i,  J.,  Prummonv.  J.  JoiWHOsr  J.  4d  Aoc 


^' 


Bill ;— l«r 


W 


Jfo.  93. 


nlmr^fn  Q>ur  ttf//ritvr*,y 


^  I'- 


ll' 
-♦ 


m] 


Intimu. 


IceUil^ 


•cli«l..uf  pnunulvi  pour  p»l«ni.^nt  dii  t>rU  do  *«pto  rt  <ie«  in»«r«t«  lur 


ni<nue|>eutrctoiilrl 


•• '  '  '!'■  ''■  *i  '     '  ,■  -'       :        ■■,""■■ 

Dans  cettc  cause,  il  j  avalt  deux  quostwos  sou^isc,  4  S'deoision^e  la  cour; 

^^V"  P^>''«  "  «t.«  rl|pprtdo.dans  la  derniOre  livraison  du  Jurist,  pase  49  ; 

0t  l«.8econ.^ro  qtwstioa  qui  HijS#»ait  comme  suit:  "  En  supposant  quo  le  vendcur 

•    ne  PU.88C  forcer  lachcteur  i  lui  pawr  lopri.d'acquisition  Vuque  la  propri6W 

vendue  dVt  oharg^ed'hypoth/quc^pi^idt-ilantooin  fobligcr  4  payer  des  int^rCta 

6ur  prii  de  yente  quanJ.sur.tout,>l  a  C-#etl4]c  daos  le  cbklrat  de  v^e  quo 

"  Facheteur  paioralt  dcs  ifitorets aU  vcndeiir  siiri*,nil',  Aa  .n7»«  •• 


'# 


Kacheteur  paioralt  dcs  ifitorets  aU  vcijdeiit  sur1*ap|(ij 
""""  ""*  """ "    '"     "^  -  -  ■       -ohIp^ 


de  Tcbte. 


^*P««'»"t"'N»ad«n8'Haifcip8C(4pe|lladc^^^ 

|o  iDontant  en  capital  du  pfix  dSSfete,  frdefda4ere8se  no  jmut  eu  k)i  rctenir  leil 

;     .ntc^rets  dus  ct  <5ohu8  sur  le  pri.  "d*  vente,.  vu  que  la  dttc  a^lcnderem*..perg*oek 

t^etfott  les  fruits  et  revcouy  de  Ta  jaUrt^fe^  vcndiio.    ^        „^,,     „^  "'!^  . 

La  dofcn|Brc88o  rdpHqua  gi^u^^H^t  et  la  cdnte^ion  ftit  Ii4!?|-de88;i3: 

^'^       L*-CourSupdriewepri>8iJde  parson  bonnouf  lo  Juge&i,SR/rcndit  80li|«k. 

•   mciit  lft,|0  avril  l86,6,dont  voici  un-^TO^e'sucdnct.^l^'  ».  '  ;^ 

.      Consld^rant  quQ  I«  defefldSr<!!i«e  es*  endett^jL  la"sonune  do  i^OO.eO  en  ti 

■|,pital  ot  153.08  poTlr.  wt^rCt  jiur  balA^c,  du  pISHlvei^  •' "     *  '  ,  ' 

V  eonsid^r*|t.qyW^»,^teadto  ^ii^vec  10^0  dHanc  ^  quItteTjt  ql,e  |« 

pro^pn4t6^^8t^j|^tlikiue«i.pour  un  pyftant  pliS&]e„v^„que  lo  prit  de  too  to  ; 

'^A  V^P^""*  *^"'*  .'*"  '''•^%'"*«f«f  *  '"SO"  de.oraindre  d'etre "tfoubldfl,  ello  a 

^1^%"  r.'*^*'' V  ''"*^^^*'"*°  ^^^^'^  '"*^^^'*-''  '"■■  i««^"i  Jusqu'ice  que  ledeman- 

:^«Mr  ^t  fait  cesser  letruuble,9u  donner  caution  hypothdcairi^  la  cour  mj^intient 

>  J«xc.eption  d^la-defenderesse  maiacjJndarnM  ja^diJfenderesso  i  payor  les  |2"00.00 
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Tk    V-' 


^JS^  ' '  '  ^'^-' 


:.;■«' 


■■^M*r'- 


1 


*'pi*'f*^l 


N    • 


y    «UBT  OF  QUKM-g  BliirlR  iMI. 


.i.-«X.  .St  LT''^ '"""°'  *" ""  ■""""""  '"'^'°" »'  ^  -^ 
«« .)Hi„,  oft;  LiToj  i3'7-  °"^  °?'"  °°"'™'  °'  ■""■•««  -i">  kf 

!«.«  «TLbe  111  °  f  r    ,         5f ""  '"""'''  '»""»»°  «''"'<"°.  "»'. 

»ift,.«d  «.»quen(I,BrioM«Tl.!      ■  .  '    J  """  °°''''"'  ""  P'-i""""'  «rrt 
dM  ia  Aprirn    S!Z°   ^TT  °'"  "">''■•  l><»l««'>ilr..h.l,.,inK 

of  <l.e  /».„„«.  .'„a  p^'iJ™  ":'  '°°^"«»  ..d  .he  pwnur.  .o,„i.iti<,„ 


Oorl'tMi 

»». 


"%' 


? 


:?-'T- 


prfiscription  ngn^'ntt 


t 


'     '  >  ■ 

.     #'■',  ■■■'  '  ' 

COl^nX  or  QirEKK  S  BBNCir,  iSflH. 


I'ortan 
Urdp.  •)  fir 


%    ■\ 


__  L- 


^/■■■■. 


-*•' 


them  wa.  „0M«M  fcr  th«  ;«««.6/.  In  ^^^x\^  ««d  they  wcr^  wrMly  Jm,o 
..  trouble  ...  „..,  r..r  or  ...ul,|.,.     A,  .„,„.,  of  pr«ocio«  «...!  pfoc  C  ^  ^  l 

.n  I  P'O"^  wl"«««vo   wou  .  „o«„ti  ve  or  ton.l  t„  noga.ira  t|.«  „cep,ion  in  the  cm.  : 
wh  ch     .|o„«  «  ,,r^„,  ,.,..,  ,„,,,,, ,,,  ,^^^,,  .^,  ^,^,^.^  .  ^^^  ^^^  ^,^^       J? 

p  ea  ...  law,  u,.d  ..v  lh,«  c«^.,  .ho  r..,.lication  i.  a  pie,,  of  liberation  to  the  hypo- 
hecry  dcn..nd  «t  .p  ««„i,..t  ,.i,„  by  tb.  pica  of  .ba  dcfo„da..t.    In  tl.u,  pS 

2   be  e...te„c«  of  tbo  n.ort«««.„,  ,|.„  dofondant  hn.  assumed  tbo„p.„i,ion  of  a 
•u)  tK,.,ee  by  e«opt.ng  tl.  rigbt  of  the  u.  ,r.,,g.,o.  f,r  «„forcin«  ibci'^  „.or,K«l 
«al...t    or  „  /.,vp  ,/,,e«.n...  a,  tl..,y  tbon  appeared  to  oxUt,  and  tborcby 
occ.a„ly.ub,oct.„.  b«r  pie.  to  be  .netby«|l  valid  descriptive  objel-tion^a^,.  ..I 

U      1  0  t..„o  l..,..tJd  forpre-eription  under  the  article  having  run  out  the  plea 

of  trouble  apprc  .Wled  fn..u  the  three  first  mortgage-  i.  n.t  if. nest  o    Ic,    .  a  d 

tract!  ir.  '^"  f'''^;"''""?-  "«»''  ^«  have  Bceurity  against  the  Irtgage.  con- 
raeted  by  the  vendor  himself  whioh  n.oro  than  cover  the  eotiro  balance  ren.ai... 
..g  duo  upon  the  pr.ce  of  the  «nlc,  including  the  instalment  m.A  for.  For  tho«o 
the  pltt,nt.ff  muat  g.ve  the  proper  l,>gal  security,  pomonal  security  being  useless 
unless  accepted  ,y, he  defendant.  The  only  poi,;:  remaining  isL  Zldt 
fiom    rdefli'   »  "';•>'"?'""'"  »  MIy  due  and  claimable  by  the  plaintiff 

t  r  !r  t  "  '•"''"''"  ""^  '"''"■•'''*  "'"y  "'»*^  »P«"  »  «»'«  of  real  es- 

tate  whether  er  natnrn  M  or  by  stipulation  in  the  deed  if  sale.  It  cannot  k 
brought  hto  connecfon  with  mortgage  trouble ;  the  statute  clearly  applies  only 
^  the  pr.ce  of  the  sale.  The  statute  says  the  purchaser  fearing  trouble  mrysu. 
Fnd  tbe>ay.ent  of  M.  ,urcl,a.  money,  the  price,  until  the  vUr  I.s  renZd 

'  Iv^    a'fd  th"  "7    "  t"^""  •'"'"'^^  "'''"'''' ^^-  '^»'—  the  twoa  Jn. 
Uvea,  and   hey  apply  to  the  price  only.     By  the  effect  of  an  hypothecary  action 

g   nst  ..mnteursa^  bis  ./././,.,.;„.„,  of  the  mortgaged  land  the" I. 'd  onT; 

n     wo  .M      T^!')r  "1^'  T^^  «'  *"  P"^ ''''  """'«««e  ».oney.  but  the  .Men. 

LI  of  ?  7  1"  ''T^^  "-"''-"^^  '^o™  t''«  Fyment  of  the  interest,  the  Jouis- 

mreori\,o/on^  to  h.s  vendor^  of  course  tbisapplies  to  the  Interest  or  valued 

ZbT  '  T  *''°'"?'''»^'-  «'" »'-  "<'^'>.  The  hypothecary  action  doea  not 
«;  betd'  I "r'r'  ""''r  ''"  "-'8''««»>-«*h«t  effect:  because  neither 
go  beyond  the  value  of  the  mere  land  itself.  The  interest  is  independent  of  the 
».ortgage  nght,  and  must  bejpng  to  some  one.  It  cannot  belong  to  the  yend^  be- 
«.«.,«  be  has  agreed  to  p^,t  to  his  vendor,  or  if  there  be  no  stipulation  reLct-  ^ 
ing  It,  the  law..«tabIi.sK^.„g  it  ex  naturd  rei  ^jmissance,  appropriates  it  in  like  ' 
inanner  to  the  vendor  otherwise  the  vendw  would  enjoy /ruiYs  ,f  inmta  tog^ 
mZJIVT  '"  71'  ""  •' '«'« i»»«">Wli«e<r,  or,  more  correctly  exprt,3^ 


/ 


,      (•!» 


COURT  O^  QIJKKN  S  BENCH,  1861. 


"  litonco,  iH.ur  avprfir  «  t  or«      Main  o«ti«  l,„„„,i  \  .         »""""«*>«««- 

n  cftt  In  ploino  propr  .<t.5  do  I'imtiioiibln  ..n'il  „  i .     .i  t     t        '         «""»««' 

<  ..  .,  ■'^■"«  "<  proprU'To.       I  0U«  idl'O  CHt    U  0  of  don  nrinnJfw.- 

•' 1^^^^::^^^^^  8"i'«'uvaupoi'.«V.,iuri.n.„oublo. 

foi^nd  cited  from  Zne\JTu         ■      I  '  "'"''"""««  ^«  "'«  «»"'«  <^ff«ot  will  bo 
gll  dooidod  rani   I      '.'"■'""■'  *»'"-«"^>I"  "'oc''«e  of  Dinnlog  vh.  Dou- 

Aylwin    Duval  IL  M?  f  L         I        jFH^"POHod  of  hinmolf  aad  Judges' 
<•  C     «  M«rc«l'th,  confirmed  tNrt>::^,4««,e„t  of  the  S  C      '■  Ou'-t 

-lo^Ti.^   Vr^^'''^^^^  L'andeadToi   «Te 

w<tb  effect.     »  m1  eu  I^  —'  r?    ■  ''T        "^  '^  reproduced  even  here 


»te. 


en  **  dHnftny"**  **■■  --— -■  *       •     i*         j  ..    ■,       — — — 

-.^p;--,««*.,,»  tw  ptjrerie  pnx,  JacqndrgUr  h'csrpas  moToa 


\i 


: 


.F 


i 


Ooriun 
Hydi 


•  ^fc''-' 


COURT  OF  gCEENS  JfiXCH,  18G8. 

ci^of-r!   t  f  ''"'™  ''"  '■"'^'■^'^  ''"^''•^•^'  ""'^P^  "P«»  their  due  exv 

■'t^l^A^TT^  V^''^''''''  -f--ti"f  the  Jand  covered  by  the  ruort, 
•        fhfpa  til?    M  "•'"''''"  '''^  interest,  which  rcuain'subjectto  the  ag^eeoient  of 

'  C    th^  ^  {T"''  "  ?  "'^  '^^'^^"  '^^  ^^^  •^^•^^  -- -  -^^rd. 

oftheCou     J    /""•"'  V'«"l«o.coa«polied -to  differ  from  the  a.ajority  " 
cu  %  Soiri    "f  ^"'^"''"  ^''"  P-P^'nu%u.-.t  in  the  cause.  L  I  ■ 
"wW^the  Se!^l      ■"       ,?  '"  "'"'S"^*^  "^"^'^  bx  Plaintiff  hio^sei*  until 
■   PU  chased  b!   f  "i     ;;  ?  "'*"'  '"^P^""""  «'■  P-y-"^"*  ^^  '^^  P"<'«  of  »•>;  knd 

^  fon.r/aidt /f      '•-•'''^""  that  «heu.ay  withhold  the  interest  to  toake. 
■    •    co'lemh  7^^^^^^  the  security  if  grvea 

^    •      pHr--!  it  tit  -^Tf  ^^^  to  be  secured  aj^ainst  and  if  not^.iven.^pplics.^  the 

.ol2l        }T     ,"  P''"  ''^  P''-'"*'^'^  ••  "°  *""''  pretention  is  plcadivand  the  vt 
conteqt.o(,  must.be  taken  upon  the  pleading^  filed"  •  '  ^' 

''        rai^;^S"T'" 'V'"1  '"""'  '"^  '''^"""'  ^>PP«'  «''  aileguant  pour 
J--^^^mlquel^^^^^^  «%«■--  le^ri.     - 

ee  Poliret  .iw-  '°'»"'""^?<^•"'»^  ^^  J""«Prudc„ceiu  paysjontposftiveslr 
e   des  int.  ?V-  ^     '^^"'  l>cbete«r  ne  pout  jouir  d.s  revedus  de  la  propriety 

'    e  tmTt.!T"TT  "^''^"^  ^*^""'  ''  ■"  •-^^^''P"'^  BpecialeuLidan^:    ' 
.       iecontTat(leventequel'acheteu>paieraUdesint<?rets  "■  " 

T\^^^7V        '^'""'''''''^'''''^■''^^  doUarseihuit  centins,  Ws    ^ 
-    Ird1^?nf/   ,  rr'"-f^^^^^   '^^^"^  re  «>ontam  annuel  s'^He  a  la, 

"  ^'^nppposant  qu^lintimee  «erait  justifiable  a  retcnirles  /nf^rfi^  du  prixd.f-'   v 
vente  et «  jpu.r  des  revonus  de,  la  ^.ropriet,^  taut  qie  lappelant  ne  pdurrait  faire' 

ST'       !  TT"":   •™"''^'':  l-ti..e<i'jouiVait  done  dl/ns  le  n.vu.e  temps 
It^dtfanituent  de  I«  propriote  ^u  prix  de  vente  et  des  iutc-rf-ts  suf  le  'dit^priliJ  '  i 
.^,  co^tre^toute^iiuit^,  contrairomenta  la  loi  et  au^n.n.i  d<5tri,iient  5u^-    ** 
dep,,qu.setTouvWu»ti^u^^^^^  d<^poui!]c  de  sa  pro^iriote  !  !     U  serait  ufl       ' 
woyen  fic.lp  de  s^||gfe\lcj^^^  ,-  .        '  .-• 

^ous  disonsco^Pglat  ii  loi,  parce.,iTc  h.  ]„i,  ,ouj  en  voulant  qu^'ache-     "   ' 
^ur  qm  ci^int^tre  i?vine^,  p^js^e  retgiiir.|^  prix^-uc,,uiiitiMp.  jusq^'iL  ^.. 
le  vendcurfas^  dk,.>.^e  In.  Jk^.s  dfar4l.^ 
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*    A 


■V 
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v\ '  -^j'n  f)  ''l.^'' 


rk 


__JOU$T^F^Q™jrS  BEMCH,  1868, 


89 


*■ 


tlon.  ""'  ''""^  "V'''"  ««  «0"ff"  «UC«n  trouble,  ^cuio  dvic- 

?   bour^er  ?    No„  jail     p    *'?''  '^."^"   "^"^  '"'"''«'  ^cra-t-irobli^d  do  I esTm-  '' 

rente  f^olorlJr::^,£ri'  '^  '''"'"'^  ''''"^'^"^'^  "'^^''^  ^  -°  '-  ' 

done  tort  de  dl  r,u  11^1^11        ''"'"'"'""  "■'"'^"•^-     ^^'-hetcu.a  -   ^^• 

Jo./it  des  revonus  dl  la  ^,t  ti:'''T  ""'f"'  '"i"*^''^'*  ^^-"^  " 

No.  284,  dit:,  e    •  eL^^^^^^  'rf'"" •     Potbior.  trai.d  de  la  vente 

•'Uif :  "  L'achetcur  doit  k-s  inUuZ  A,     Z^  ,  '^"'-     ''  '^^P'"»«  «««"»« 

"  en  &t  faito  par  un  t  er    Ir  !      -^     "i'  '  ^'"''^''  ''''  iMemande  qui  lui 

"  pendant  ce  L^;^'^:;^::'  ^"'"'f  '"r ""  '^'"■^'^  "^^  p»y- 

"olrd  lei  s5f  W.UflV  r;..fX  -    •^'^"\!*">e'^a.       Ce  sont  iSTipoiues  ternics  de 

Cot  article  se  coni- 


9 


^.fr  J^^'^^!'"""'''-     ^^  Po^e,  ...som,  l,s  paroles-  n.e.i 
,fu^«,tteque8t.o....,3t.rcade,  voi:6,surTart.  1653  dk      .  Cot  .rf  . 

Fend  »«^f  par4.ne,„d;  ajoato.%*n.le„,e„t  lo,  ^^t^^to-S^  iT   n   ""■ 
duJ^-CQUraient  J^ninoips  n^n,I^n^l  "  -     ,'  •'Ji'eietjt,,lorM,u»il3  sont 

dySiil  ir  uilS^!^  :  7P«!if '!,'^"  Pi.ie.«on(,p.n.q„c  la  crainte 

Zacharia^  droit  4i^:r  franpni^  vdgrZ^-^T   /T^I'-    -.4     * 
*)|        ^|-  .     ^     '  ^^''  ■'  ^  gffl.  ^^^>  J"'*"'^''  ^,  f n  dilimt  que  ""T^r" 

w-r'  •••*  .  '•-.     ■'■  •'      ,t,  ■■*■        •  '«  •« 
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'•  chcteue,  qui  a  un  ju«fe"8ujct  do  oraindre  d'etre  troubl<5  par  uno  action  de 

'I  nature  a  fouvoir  entrainer  sonj^viqjafon  est  autorise  i\  Huspendre  le  |)aiement  du 

.  ,  *'  prix,  i\  nioins  que  le  vendeur  ne  fournisse  caution  pour  sa  rcBtitution ."     Dans 

.    ,       fa  note  niarginule.  au  bus  de  la  niCme  page,  au  No.  lo,  ajoute :  "  Mais  I'achoteur 

'*^        '  ne  pcut  nierag  dans  ce  cai..  8«  refuser  au  paienipht  des  interfits  du  prix,"  et  cite 

-    '         plusicurs  arrets  qui  bnt  jugt-  dans  le  n^vme  sens.     Vide  la  fin  do  la  nio'me  page 

syr  l>rt.cle   1C52.     Uuranton,  Jr'oit  fVanfais,  contrat  de  vcnte,  vol.  IC.^age 

,..u       ,  3? Y     ■  ^^^'  *'''^P"n>e4im8  les  nienjes  terni^s  que  les  auteurs  pr<5e^dent8,  et 

•  ,  icitelaloi  13,§  20,  ss.  derl.ot.  en.p.  "cuhireemptor/ruct„racffummunesteum 
^    jtretH  mura^  jtamh  r^,  avec  les  arrets  de  la  cour  de  cassation  du  22  niai  1827  • 

•;  de  la  cduirde  Paris  des  5  juin.  et  7  juillct  1813  ;  de  la  cour  de  Bruxelles  du  7 

,:    t      .     AoQt  1809,  dont  un  pourvoi  a  t^ie  njete-a  la  cour  de«ttBsatlon  le  Itt  uiai  1814, 

e^"n  »"<5tde  la  Cour  de  Bordeaux  du  21)  aoftt  1833.  '  • 

;  Au  vol.  8^%'' Lower  Canada  Reports,'  page  310,  dans  une  cause  de  Dinn- 

ing, appelant,  r,  Douglas,  intinie,  iious  trouvons  q^e  le  tribunal  de  la  Cour 
„^      d  Appel  a  confimie  cette  doctrine,  preside  par  les  Ilooorables  Juges  feu  L  H 
Lafontaine,Ayli»iD,  Duval  et  Meredith.     La  note  marginalc  se  lit  comme  sui^  • 
"Jiu  un  acqy^ireur  en^possession  de  la  propri(ft,5  acquise  et  jouissant  des  fruits 

etjretenus  d'icelle^et  retenant  le  r-rix  d'accjuisition,  jusqu'a  ce  que  le  vendeur  ' 
"  se  sou  conform^  iun  jnge'tttent  ordonnaut  de  iafle  disparaitre  certaifies  opposi- 
"  tions  filecs^  une  demande  pour  Icttres  de  ratifications  est  tenu  de  payer /l  son 
"  vendeur  1'int.Sret  sur  le  prix  ducquisition  ii  son  ocheance,  nonobstant  que  ce 
-    "  dernier  ait  fait  tli^faut  de  faire.  dispj*raitie  les  oppositions,  ainsi  qu'il  lui  dtaifc 
"  enjoint  par  lejiigtment :"     Le  feu  J uge  en  Chef  Lafonibine,  en  rendant  son 
I  jugement,  dit :  L'achfeteUr*n  possession  rffes  inimentaep  jouissant  des  fruits  et  re-" 
vcnus,  s'il  peut  retenir  le  prix  de  la'vente,  il  doit  au  nioins  payer  lc»  inter^ts ; 
. .  I  ancien  droit  cojnme  le  iwuveau  droit  franjais  s'accordent  A  imposer  c6tte  oblii 

gation  ai'acheteur  et  cite  Troplong,  vol.  11,  642.  '■ 

Sirey,  Codes  ittinotes,  Liv.  Ill,  tftre  Vi,  de  la  Vente,  Code  Napoleon,  page, 

/86,  art.2^8<irl'arrielel^53quie8lle  meme  que  notre  loi,  rapporte  uri  arret 

;  qui  a  JMge  "  Et  nienie  I'acquereur  qui*  dejiV  paye  une  partie  de  son  prix  ne  peut 

^  tetenir  les  int(?rets  du.  surplus  pour  surete  de  la-cftnipte  pay^  ni  deniand«5  quil 

ioit  compensc;  avec  cct  a-compte,  alors  que  surtout  le  danger  existait  avjint  la 

•  vente,  et  consequemment  avant  Ife  paiement  volontaire  de  1  a-compte,  2  jan,  1830, 
Kiom.      Get  arret  en  faveur  de  I'appelant  convient  en  ^us  points  avec  cette 

.     ^        contestation  tt  repond  pleinement  a  la  pretention  deTlntiniee  de  retenir   les  ' 
_   mt^rSts  pour  vompeiuer  les  paiements  deja  fuits :  mais  son  plaidover  ne  deuiando 
;pas  cette  conipensauon,  si  njojiie.  llepouvait  valoir  eu  loi,  que  larret  rejettesan* 
■,^;  _  h<?sitation  ;  parccqub  la  retention  du  prix  est  etabli'  par  la  loi;  la  retention  de» 
"  ^;      interets  ne  peut  decouler  que  d;un  contrat  ontre  les  parties,  I'une  est  trouble,, 
_  I'autre  est  «ompe.isation -des  s.  mmes  j  ajees-yoloiituireiiient  en  insompte.  '    / 

•  ■  \    L'intini<?e  alk'tsua  dans  son  iacjtuniquela  l-.i  autori^ait  laclieteur sous  dij  telles 

drconstances  agarder  le  {.r;x  de  venti^  et  <^ue  l<s  tut;  r-lts  fi.isJient  parties  du  prix  ' 
\      •     de  vente  coinnielacoessoiref  .it  p.rtie  i^u  c»pitd!.  et  .jte  !a  loi  ne  faisait  aucuno^ 


"*-. 


distinction  et. disait  ^lldl  fjun  ifi,  pni-  hta. 
de  llacqutsitioti.  '  «   •  \,  .      ,' 


■/<  y,  c  e'?t-u-di|je,.;  tout  I'argent 
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.: ^>    >e^«.y.i^o  iJCiNUHj  1868.   '  \  V  .m      " 

De  plus  I'Intini«5e  preteodit  ouo  Jes  !.*«  oUa  (<      '.      ^^*"'*  '  " — "       '^*    ' 


Lors  de  rargumentolion  l'ann!i   7     H"'  affectent  la  propriote. 

aisdnc^dupr^rtrpissr::;:;:;^:^ 

.  '^^a-  I'espoLd'uapLSitnf^  '^"^  '  •  ?'«-"'«-•  eomme 

Que  la  question  de,  iat6rZ  deSl  i^  !  ^     f^^esMirenou  I'usufruit. 
.jour  de  la'pas^adon  d  Jlt^e  dT^    ,^^^^^^^^^^^  P-i'-  ^c  p.^ru-e.  au 

to.  intfrSto  et  I,  propria  tout  en«.mW       '  '        ^""'" '»  P"*  •"  '»"'«," 

•^-i;  1.  pr«„t  ippel  e.t  I  S  "'""  "  ''"°"°'  «  *«'»  J-^e- 

■  J.U  C.U.O.  p««.„e„e  o».„e  ^.  ,  ,,„..  J  ^,,^^^ .^^  ^_„_: 

.jnenl  personnel  oft,!  n'eet  p..  IM  ol  on'il T'/ 1- ""'  ''°°".1"'=*  «"«»»e- 

■  LesDarti«<««nf  ^'o-o    j^  j-  -    ^"' °^™T**i^"eJl^ue  consid(5ratioil 

tlon  fju'il  court  par  suite  dP,  h^nf  Jf  -^  I      '^      °^'"  '^^"^''^  ^^  <^a*««  d'<?"c- 
pelani  pretend  Z  ^^^P:"^;^  ^^^^^^  n-meubr^n^afs  1^;. 

rets  dUnt  la  representation  des  fruits  et  relu^^  df?  ^tr'**'"  '^"^  ^^^  "*^- ' 
008  fruits  et  «ve,nus,  il  doit.  pJjTC '^Z  v'^T^^''-'  ^"'^  '^^^  ' 
tontien,  posons  un  exem^k^  lidte  ul  t       /™'' *^«».«PP'^oier  eette  pre-  ' 
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une  hypofli^r|uo  cxco'lmit  lo  priz  de  veote ;  le  vendcur  Dio*dtimai]^de  son  prix  iV 
I'ezpiratiou  dc  I'ajnnei! ;  iiiniH  comiue  il  ne  fournit  puu  caution  ainsi  qu'il  y  est  tenu 
d'apri^s  noire  etaliit  j'ai  droit?  du  rotcnir  Ic  prix  puur  me  protvgcr  contrc  lessuitoH 
de  Ihypotheque  d«Scouy<:r,tc ;  niaiscnniuic  je  n'uirien  payv  suroo  prizet  queje  let 
rcticns  en  enticr,  vtnntCQnsiddrc  couiuie  lu  vraie  valcur  de  riiuuicuble  et  partunt 
comine  une  protection  suffiHauto  centre  le  risque  auquel  je  kuIm  expose,  je  sora  i 
oblige^  de  payer  u  nion  vendcur  los  intcrets  sur  cc  prix  que  ju  i;arde,  oir  uutre- 
nient,  jouioHaut  dcs  fruits  etrcvcnusderiiunieuble  ct  aussi  4(''8  int^retn  do  I'argeut 
qui  en  POQt  la  representation,  jaurais  entre  les  luainti  plus  qu'il  no  fuudrai^  pour  fen^ 
coutrer  la  pCrtc  a  laquelle  je  suis  ezpoiie^,  le(|U9ile  ne  duit  |trc  prdsurnee  s'dlever 
qu'au  luontant  du  prix  convenu  ;  i^i  dans  ce  clis  je  joui^sais  de  I'iviRieuble  et  e'n 

'    nienjc  (e^ps  de  rinteret  de  I'argont,  ce  serait  pour  uioi  un  profit,  tandis  que  je 
n'^t  droit  qu'a  une  acisurance  a  une  sQrete  que  j&  no  perdrai  riei).    C'est  a  ce  cas* 
s|[iiis,i,:|^su  que  s'appliqucnt  Ics  nombrcuHcs  autdrit(!s  citecs  (jle»ia  part  de  Tappelaut ;  ' 
pa  ^'t-^il>'ntion,  ainsi  posee  et^mj prise,  qc  souifrirait  aucune  ditlioalte  ;  rcste  &  ' 
«avuir  ijjl  c'cst  la  la  position  de  nippelant  et  si  scs  autorites  sappliquent  au  cas  que 
le  dossier  repreli6rite ;  je  ne  le  ^-nse  pns.  Prcnona  Texemple  cit<$  plus  liaut ;  sup- 
posons  qu£f  laliptie  du  priz  (£500)  alt  ett^  payeo^oniptant  lors  de  I'aote,  et  que 
le  rcBte  soit  payable  dans  ud  an,  arec  iqteret ;  qu'il  se  soit  daus  le  cours  do 
ranueo  decowefct  dos  bypotla'«iues  excedant  le  iiiontant;<|u  prix  total  (£1000)  ;      ' 
j\  rexpiratioa  dejjl'annt'e^  le  vendcur  we  deiiiandQ.  stj^  Imlanee  jj£500)  av«cint6-' 
ret;>B>l  ne  pcut  me  iourmr  ciution  pour  ine  prot«>g«r  contre  I'hypotheque  dont  / 
est  grcv4.1'iniu)euble,  saus  doutc  j'uurai  droit  de  'garder  cette  balance  qu'il  me     ' 
'demanUti!  mai^  cctte  balance,  queje  garde  aiusi,  e:>t-tille  suffisaute  pour  me'ga- 
jantir.  cori'tre.  1«>  danger  queje  cours  par  suite  d'une  bypotb6^ue  de  £1000  ?,Silire« 
iiient  non.  Est-ce  qtfe  dans  ce  cas  la,  tant  d'apres  le  Statut  qu6  d'aprtis  la  raison 
etl^^quite,jftu*ai  pas  droit  de  me  proteger  autant  qu6  possible  contre  un  danger  . 
()ont  le  vendeut  est  la  cause,  et  dont  il  aurait  dii  m'iuformer)  e^t-ce  que  je  ne 
suis  pas  expose  a  pcrdrc  les  £500  que  jai  pay<^  et.si  c'est  le  cas,  pourquoi  ne 
me  permettrait-on  pas  de  garder  ajissi  bicu  4esi<^'ii|tert't8  que  le  capital ;  dausbi^^ 

I  cas  je  ne  suisjpas  plus  que  prottjj^t',  je  tie  le  s«iriii||iisez  qu'en(?iutaot  que  les  in«j 
ri'ts,  en  s'ficcumulant  entre  mes  mains,  fgruii^fent  une.  somme  suflisante  pour 
jn'indemi^iser  des  £500  ^que  jai  payes,  d4n»^fe**a8  ou  je  berai  tenu  de  payer 
Ihypotlii^que  ou  de  d<5laisscr  Kimmeuble;  e^'o'est  p^s  avoir  deuz}>rofits  ainsi 
que  la  pretendu  I'appeiaat.  Jl  est  bien'  ifit(p><lu  que  je  serai  oblige  db  fenir  ^J 
compte  de  ccs  interetssuylesquels^ueme  jeB»t;w,„d"apr6s  les  circonsta aces,  tenu 
de  payer,  I'kittket,  mais  surement  on  ne.  iji^^  forccfa  pas  de,  Hie  d<;aantir  '^e.  n^ji 
sflrete,  au  risqu?  d'en  eprouvcr  dcg^iommdges.      ,      \ 

Tel  est  ccpendant  le  cas  qui  se  pre^ehte  en  cette  cause  :  lamoiti<>  du  prix  a'dtC' 
acquitte,  il  ne  iceste  plus  que  $650,  sur  le  capital  du  prix ;  pourtant  il  y  a  des    ^ 

'  bypothiques  no|»  prescEit^s  a  uli  montant  bea.ucQup  plus  Qou^derable  -,  les  int(e>- 
rets  etie  capital  rCBtmt  ne  serpnt  pas  suffisa'ntes  pour'l'indemni^er  ^'il  payelea 
hypotb^ues'pu  s'il  dekisso  ;  il  serait  done  de  toute  injustice- de  ne.pas  lui  laissep  . 
les  intfirets.' '  Cetil'st  pas  le  cas  sujijwk'  par  les  autoritds  dont  nous  avorie  parld^ 
ct  je  sttis  d'avis  j^ue  le  d<*fcHdeur  a  drpit.de  gaj^r  les  int^rets  eomme  le  capital 

^8aufireglcr,quii^taU(Uy*ntint,fe9  temps  opp?)r.un. 
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.»t.n.oo  avait  droit  de  rctcnir  4b.,  J^te,"  ts  to„t       t».-'"'  """'  '''  oirconstaac^./- 

que  cejugement  ne&urait  etrcconflrrr      ^f*^^^^^ 

luerie  il  a  ^td  rendu.  .        °f f'^f «"  ^on  entier,  ni  dans  la  £ome\J^V, 

II  ne  peut  etre  approuvd  en  son  ij.*- ■     -,    ,  '  ^J.^'U  ' 

.  *•«"  I'^nt  -i  cos  l.j,pother,ues  tout  aussj  bien  /^       """  '*'""  *>*  ft>«r„ir  cau-  - 

«ont  pMT,r^crifs  ^^t  affeoUt  voritawI.ti  ?  ''"'  ^"^  '^"^  1»»  «»  '^aHto  no 
de  ne  pas  i»poser  cette  oW^eTf  c^^„  ?     ,  '^'''P"^*^-     ^^  ««»  ^^"0  A  prop^s 

e  dene, fournir  caution  que  j,our<^Sul„^?^^  f     ... 

c^rergnerafe.entc,u.ireisur^^^^^^^^  Ilsuffitdedd! 

^  -^^"-^XdS;:^  ont  pr.e.dl  ,Wi. 

,     *'"••]' «lq«e  celle  port^e  aura  t'd.ffilr^^  *"''""  **'•'»>*  '^'''""on  existan 
pendant  Je  j„ge„ent  oonda«„   t  iZi^^'T"''"'''''  ''  ^•'"P'««'«''»-     cI 

^  £?*^?-rdonnanteauti<^ttS^iS':T'"''  '^^'^'''^''^ 
«o«s  lo  d^vimpa,ti„^,.e  ,.„„jj^„  ^  J  «  »^» J"  *  ddfaut  de  t,l  Cauti^nement 

Ccjugeincn^conditionneJetinwJr^       > 
1>riaeipale  desquellea  co4t  1  S^^^  Parait  su.^eptible  de  difficult^«  la 

^.  A.  A.  D.)  ^M      ,  "^  ■'••         "  ■         *,,'.< 
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IN  THB  PRIVY  COUNCIL,  J8G7. 


I A  Appeal 


IMUVY  COUNCIL.  j  . 

UKCEMBEH  13Tir,  1807. 
the  Court  of  Queen's  Bench,  Dii^trhit  of  Quebec. 


(Jurant  Lord  I{<>mm,lt  (Master  or  thi;.  Kollh),  Sir  James  Wim.iam 

Col.VILE,  Sill    KnWAHl)    VaUOIIAN    Wh.lilAMM,   AND   KiR  KiCIIARU 

Tonrx  Kinderhi.ey,  J.  J.  -' 

/  ,  ■        «  '  "   ' 

JEAN  lUrTIKTK  RENAl'D,         , 
.6  (J'laiiitiff  in  tfir  Court  Ltlou;) 

V  '      '  \    'aJJD.     . 

,     .  JOSEPH  (51ILLET  dU  T<tl'RA\(5KAr,  .', 

(dfipoaiinl  m  Iht  Court  Mow,) 

LEaACY-^REsTRAi>«T  QN  Alienation. 


^ 


Held  :— KoverKlnv  the  Juitenipnt  of  thp  Queen's  Boncli>  thatacomlltlon  ailichedbyatpi-Utor  to  * 
•  Iccacf.  with  lli«  view  uf  rendering  it  not  aoUablt*  by  theeredltun  of  the  legatee,  it  nut  mild 

elthe^by  th«  old  Law  ikf  Franco  or  thi>  general  prin«lple*  of  Jurisprudence. 


facts  of  this  ciiHe  fully  appear  Jn  the  report  7  L.  C.  Jur.  238  nud  ^eq.        ' 
'oopiiiions  of  3Ic8sr8.  Justices  Meredith  and  Bcrthelot  there  9Ptf<<>t.     T^o 
of  Mr^  Justice  Alywin,  triinsuiitted  to  thftPrlvy  Council,  fcitt'tlflo  follow- 
"ords;  '  ii 

r  ^t^iting  the  (acts  and  the  judgments  of  the  &th  of  May,  1802,  and  (^^^ 

of  >Jarcli,  18(i3,  he  stiited  bis  opinion  in  these  terms:     ''  I  am  of  opioioci'^ 

tlWitthisfJatterjudgnieht  is  correct,  and  Cliut  the  jud<;uient  of  the  Superior  Court 

wreng,  inasmuoh us  the l^.^t  relied upoli  the.law  of  Frutue  ezcliiinvely,  with- 

oult  "reference  to  the  law  of  Lontr  Canada,  which  is  the  governing <luw.     Tlie 

considiraMs  or  reasons  givfen   by  Mr.  Justice    Taschereatij  who  decided  tlie 

'cause  in  the  first  ioKtancc,  appeurtid  to  nie  to  be  iuiuflScient.      First,  because  it' 

is istaled^thut  /((  difenae  iFaliinir  t^OHtftme  en  telle  clause  da  dit  test ameni  con- 

tmit  uifc  defense  U'aliiner  qui  ne  pent  in^loi  pruMre  d^effets  sirieux  et  doit 

ptktt'dt  eti'e  consid&ee  corinnentiffTmant  un  eriim^l  plutot  qu'une  difense  sirieuse 

italiimr.  '  I  iCiinnot  understand  how  a  will  lilckthat  of  the,  testator,  which 

furbids   any '^and^ every  alienntion,  to    bc   made   within   twenty  years  from 

tho  day  of  the  deutli  6f  the  tei<tutor,  and  directs  that  any  and  all  deeds  and 

instruments  contrary  to  the  iqtiention  df  the  testators  shall  be  null  '  sous  peine 

(fnulliti  de  toua  aetes  qaila  feroM  coiifraices  -a  mon  intention'  can  bo  in- 

rpreted  as  not  being  serious  an^  as  merely  conveying  a  simple  counsel  or 

vice  to  b((  follow€d  or  to  be  ili.«re;;arde<i  either  by  the  le^'atee  or  duvLsee,  or 

^  by ^  creditor,  as  the  ease  may  bo.    JEver  since  the  41  Geo.  Ill,  C.  4,  in  Lower 

Uaiitda  (Consoliduted  "Statute?,  C  S4,  p.  .S21)  we  have  an  express  enactment 

.which  ultdred  the  old  French  law.     By  sect.  2  of  the  Consolidated  Statate.s  Hi» 

icnablbd  that  every  person  of  sound  intellect  and  of  oge,  having  the  legal  exit- 

ci.%  of  his  or  her  ligfits,  may  devise  or  be<|ueath  by  last  will  and  testament, 

whether  the  same  be  made 'by  a  ht^Aand  or  wife  in  favour  of  each  other,  or 

in  favour  of  one  or  more  of  their  ehildiW,  ^s  the  testutof  sees  m€et,  or  in  favour 

of  any  other  pei^n  or  persons  whatsoever,  ill  and  every  their  lands,  goods,  or 

.  credits,  whatever  be  the  tenure  of.  such  lands,  and  whether  they  be,  '  propres 

acqifets '  or  '  conquets,'  without  aoy  reserve,  restriction  or  limitation  whatsoever,  I  ■ 

can  only  seethe  judgmei.t  of  the  Superior  Court  as  directly  contrary "  to  the 
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entail  or  subXutton  "lit  IT^V""  "  ''<^'-««  rf'«/,V„,,  jf  p^,p,     ',      ^7"^        ■ 

proper.,  Hutr;:;  ^  ::^::V:  •-'':'  p-^  wTo1:\:  ,t;,;  -r 

^^M.n..do„I,  reference  to.  X^^^^^^^^^^ 

"'-'^V    No.  271.  J^anLJ  1{Z^^  ^'^  ""'•^''•*  (^-y^-i/'-'ill 


dmuts 


n 


Je  ac/ndition  that  the  aJic„aUo„  T^T^'^.  »«'^»>efi>«nd  in  a  wiU.  £,»  if  i 
He-T   ''    »^''''-^   whatever'Lt  r^r/-^^^^^^ 

s:rr^^'  of  t jijjrb,^^^^^^^^^^        i805,r:.t^ 

Court  .a«  ag„|„  -or^d./S  ^^^^:;;J,".J„dg.e„t  of  the  stplr;  '^^ 
'«  «ece^ary  to  notice  that  upon  the  return  If  1   "^^  """"''^'^'''*^^^«^■e«^A,^.  u 

of  that  origin^Uy  piea-yed,  and  thelrt!      I*^      "^^'P*''""^^^S«Pt''on  in  lieu  * 

;;:  •  ';'^"''  •"?  ^^^-<^  "^^g-  '  Z\\t'  "ft  ^^-^^^  before  t  r 

Theiudgu.ent  of  thi«  court,  whieh  1    do i!!,    ^P^'-^^H  was  rendered. 
2  '^^^'-^  't"  '-t  judgu^ent,  aoT  00      ! !    "  ''''  "'^''""^  Septen.be, 

observed  that  thUecondjudgmenn^^^^^^         exception  pleaded.    It  i«  to  be 

bog  further  should  be  added  to  wtrha/1 1'^^    '"''•  """^^--r^  th.t  a„,- 
0   hat  portion  of  the  ^cond  judgment  of"  fT^J^''''"  «"'•!•     With  ;efer«neo 
'bo  nghts  as^rtod  on   the  part  J  th  °"  >'''"'-^««  »bid,  relates  to 

J^^^ner,  the  wife  of  the  teltor  .vf  "'^ '^«I'«»d««t  uith  reference  to  S.A  ^ 

2^^  to  oi^in.  the*:::::^^,;^-^--tethattoe:^r 

--n^..,ofrcale;rC^---«^^^^ 
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IN  THK  PRIVY  COUNCIL,  186T. 


#; 


:S    ■ 


HrnniKt       Suoli  roHtrictiop,  if  valid,  goes  to  defeat  tlio  just  oUiam  at  oroditors  and  leavoA 
roiirtiiKcuu     (ho  rcHponJentin  the  full  enjoyment  of  tho  property  ;  a  result  not  ip  bo  found 
in  nny  code  of  luw.     Now  wo  ci>ntend,that  thin  clause  of  tho  Will  in  null  and 
Void  in  lawii.s  ucjaiiiot  ptiMic  policy.     Mr.  JuHtice  MenuUth,  whoso  judgment  wd 
rely  on  and  desire  to  oviiil  ourselves  of,  as  part  of  our  argument  contruverts  tho 
authorities  cited  by  Justices  AyUvhi-oxiA.  fierthcht  and  ahows  that  the  pnssagea 
cited  from  Ih'molomhi:  iiiid   Trophn;/  do  not  bear  out  tho  conclusion  sought  to 
be  drawn  from  them.     This  is  apparent  from  the  provisions  of  the  civil  law  ou 
which  tlicold  law  of  Frnneo  is  found«d.Dig.  B.  xxx.  Tit.  t.Art.  1 14  i^  U'.  B.  xxxii. 
Tit.  1,  Art.  38  g  4.     It  is  to  be  observed  that  both  IVojiloH'j  and  Demolombe 
are  writing  upon  tl^e  law  as  it  at  present  exists/^nnmely,  the  CotU-  Civil,  and  ek- 
pounding -the  old  French  Law  which  U  applicable  to  our  case  only  so  far  as  it 
illustrates  or  defines  the  present  law  :  Troploiuj,  Droit  Civil  Krplii/116;  eontrat 
fie  Muriatje,  Tom.  iv,,  p.  63,  No.  30,     It  is  almost  needless  to  illustrate  the 
case  by  a  comparison  with  the  law  5f  this  country.     It  is  no  answot  to  8i>y  thafc„ 
the  testator  mij,'ht  have  provided  a<;ainat  alienation  by  givio!;  the  estate  over  oa  ' 
breach  of  the  condition ;  here  he  gives  his  immoveable  property  absolutely ;   IB*^: 
condition  is  subsequent  and  not  precedent,  and  there  is  no  gift  ov«r  in  oase  of" 
breach  of  the  condition.     By  the  law  of  England,  such  a  rcstriotion,.depen^lng 
•  upon  a  condition  subsequent,  would,  even  if  there^  was  a  gift  over,  bo  invalid  : 
Holmes  v.Gof/son(\);  Saunders  v.  Vautier(2);  Do/dom.  MitohinsOn  v. Carter(3); 
..  Exparte  Dickson's  Trusts  (3) ;  Egerton  v.  Earl  Brownlow  (4)  ;  but  even'if  tho 

clause  in  the  testator's  will  restricting  alienation  or  incumbrance  jvere  valid  it 
could  only  affect  one  half  of  the  lands  seized,  and  the  opposition  ought  to  Rave 
J  been  dismissed  as  to  the  residue  of  the  land.>f.     Evek  if  the  prohibition  against „ 

alienation  or  incumbrance  in  the  will  were  valid,  it  ^»  only  against  the  alien- 
ation byjict  of  the  devisee  himself,  andcannot  operate  against  "the  right  of  the 
appellant,  an  execution  creditor,  coming  in  by  operation  of  law,  oad  not  by  tho 
act  of  the  devisee.         \  ,  '',     jC\ 

Lord  Romily:^- 

Thoir  Lordships  are  of  opinion  that  it  is  not  necessary  to  trouble  ^r.  Bompas, 
havin^j  heard  Sir  Roiindell  Palmer  very  fully,  as  weare  all  (jiuite  clear  as  U>  the  - 
principles  and  law  to  be  applied  to  this  case.  'We  are  of  opinion  that  such-  a  re* 
striotion  as  was  made  bjr  the  testator  lAT  Touratif/eau  in  his  will  tvj^s.  not  vqlid 
either,  by  the  old  law  of  France  or  the  general  principle*  df  Jurisprudence."  Wte 
may  add  that  we  entirely  concur  in  tUe  reasons  stated  in  the  very  able  judgment 
of  Mr.  Justice  Meredith,  which  have  been  forwarded  with  the  record.  Their 
Lordships  will  advise  Her  Majesty  tl|^  th«  judgment  of  the  Court  of  Queea's 
Bench  in  this  case  be  reversed,'  and  with  coats.  ^  -f- 

**  -I4  '  \'  Appen  maintained. 

(1)  8  D.  M.  A  G.  152.      (  ^  *^    '\  f 

'    (2)  Or.  4. Ph.  24h  (afxis  tem  Rep.  M  &  300. 

(3)  Sim.(N.-S.)  3J.    /      ■  ■  .         , 

,       <4)  4  H.  L-Casea.   *;,  ;,  "  ' 

SirR.  Piitmej,  Q-.  C^'dcH.  M.  5om/Jas,  Counsel  for  Appellaatt. 

Jiifinhoff   Carp  ^--iLMiteK^j^olioit^rg  foj.  App«&i»t. 
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/  AIONTREAL,  ■>uh,  F EUnv AhX^'^i^  ^    i  V, 

myr THE  svPEimn  comu^mcj  orMoxTRSAL' 

C W(»i  Of  VAL,  C.  J..  Carov     t     n„..  ,     ■        • 

•,  A.ARON,  J.,    DftUMJIONp,  J.,  BADOtiY, 

JOHxarppLE,    -y    /'    " 

•      '  H'tointif'in  a/Court  hhw,)  ^ 

AND  .  .  A|>P«IU1(T^ 

;  HE.VRY  TIRtMA*^  ■    |»         .  ' 

i^.'t'Sd'tni  in  t/,,- Court  Mow,} 

Foa(,KD  •-^iO«XUAUE-A«K.u.V..K.V  r-I,„M  TATION. 


he  ™or.guge.  ,„a  ,„,^  <U^  Su^pl  .7.^"   ,?„".l7';!  ?""'  •"«  "»"*"  '•'erred T" 

H.  J.^    The  Court  having  heard  the  parties  by  thdr  ^Okeln^^  ,u 
ise.  exiimino^  ♦!. ,.  .        •'    ""^  W^pel  upon  the 


-^. 


x^ 


Merita  of  this  cause.  Z:^Z^Z: T  v  ^""'^  ^^  ^^dr  m^I  upon  the 
admission  .nade  an  ^XZ  ^^^  "^  ^1'^"°^  '"^^^ «-  the 
duly  and  ^iterially  Litrld  >•/'"."''  ""^  ^"'''"K  «pon  the  whole 
by  suflieirproof  tltLt^^^^^^  ?"**''?  P'^-^'^  ^ath  established 

and  tlje  Xsfc  thereof  rthesaL  1  n^/.^'T""  ^'°'"™'^  ""  '"  *»'"  "«"on, 
ooasider^  that  the  said  .,    I'^tt'  „d  V^  "'^  '''^"'  '"'*'  '"''^  ^"*''- 
debt  due  to  the  defendant^by  0X^0  t  Mcf     "T.  ""'  ''*  '"  ^"°*  "«-'  "^ 
debt,  James  McLean,  the  f^hcr  „f  1     '^^ri';'^  ^"  ^^"^  ^""^^  <^ 
responsible,  and  for  wh  eh^tl^^^  ^^^  McLean/ had  become  " 

further  considering  *at  it  Tp^frTfrZ  fh'"'   ,"  "'''  J^^^""'  '"^'^«'  "^"^ 
plaintiflF  had  entered  into  a  0^^^      .!       I't"""  "^""^^  *'»»  '»»«  ««i<J 
-neys  to  the  said  Bobert  McLeaT     e^    lel    t'^'*  McI«J|^  advanc*     - 
by  and  with  the  consent  of  Ja^s  Veil    T  ^  ^'^  out'timber.and  that^ 

ayd  mortgage  was  by  the  said  Zeat  o^  "^  '^'  P^'T  "^^  ««^'"»«nt,of  ttf^ 
and  i^ateL  a  security  rtheSjf/''l^'^^^^^^^^  «»°  *«  »*»"<»  Ar,  " 

tbe  Hi^d  Supple  to  the  Clobert  m1  "'t"'^'^'"'"  "^  "^^  ^^'  ^y , 

«aidadWwe.somadetts:?^Se:l^Sa«fr"««>-  thJ*    < 
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COURT  OF  QUEENS  BENpiI,  1^^8. 

H"i^i  I    *  >i 


the  Kni<l  «Krci!ro^V  •"  J  ♦•>»»  «*>«  »"«n  P«Jd  by   the  Mid  JSupple  to  the'  itld 
dflfomiBnt  was  in  trUth  anii  in  ^Ifriulfuncn  in,M9b  ho  undo  Unhewid  Hobert 
MoLjl^n  )|)y  tlie  naid'SuppIo,  )iiit*<M(„'«t  obUitiod  to  mocuIto  tlio  mortgOKo  f 
IIm  «aid  S^pploM  ntmutrtn  mouM  hfmticlffor  the  <<opaymnnt  of  tJie  •dvu"' 
Aadcbyhiiu  to  tWMd  Uobnrt  MdLenn,  and  l^  Apd  with  tho  ltnowlo<l|, 
cnnih'niat  flio  Raid  Juruea 'MoL«jln,  aod  rurthor'coniiidering  that tho  tiiulMir 
wan  no  got  out  by  tbo.nid  Robert   MoLoan.  and  wui  in  the  poMawlon  oP'thrf'f 
Mid  Huppte  to' secure  liloi  foi;  tho  said  advances,  and  furtlior  ooD«id^rin)i  that  " 
the  aaid  timber  was  Hold- by  tlio  Hoid  Supplo,  and  the  aaid  advaBooM  wore  paid  ao 
far  BH"the  .proceed*  of  the  Hnid  timber  wore  HufBojont  for  that  purpose,  and  tiie  • 
iald  ^upplo  charged  the  said  iiuni  in  account  with  the  aaid  Ilabcrt  McLeiiD,  and 
for  which  a  judgment  wua  obtained  by  tho  aaid  Supple.     And  considering  that 
^•tho  said  sum  of  nine  hundred- and  seventy-one  pounda  being  the  first  advance  ao 
made  by  tho  said  Supple  to  tho  aaid  RoboKt  McLean,  Was  ^  paid  by  the  pro- 
ceeds of  tho  sale  of  tho  said  timber  to  thff  said  Supplft  .i)y  the  aaid  Itobeft 
J^Icfionn  ;  and  further  considering  that  the  said  transaction  was  well  known  to 
the  said  James  McLean,  and  that  tho  knowledge  of  the  aa|4  mortgage  being  an" 
.forgery  was  not  known  lo  tho  said  defendunt  uatiLlong  after  the  sale  of  the  aaid 
(tmbor,  and  the  absconding  of  the  ^aid  Robert  MoLeaif  and  ^jBOourse  of  the  said 
defendant  against  the  said  Robert  McLean,  thereby  entirely  lost  ^  ^the  aaid 
defendant,— UuLecuiiljiothjlifljBiaa^e  action  of  the  said  plaintiff'  against  the 
said  defendant  with-  costs  distraita  tri  Messieurs  R.  &  0.  Laflummo,  Attorney* 
for  Defendant;'  ,      "^       /  ; 

^ii|  art  action  for  the  recovery  of  13884.23  q^ 
Btober,   1800,   and   for  recovery  of  coats  that 
plaintiff  alsouolaimed  damages  to  the  amount  of 
bd  6*rthe  following  allegations :  * 

^  J^iade  at  Montreal  on  tho  13th  Oetober,  186(f, 
between  plaintiff  and  defendant  in  considertltion  of  83834.^3  ots.,  paid  by  plain- 
tiff, defendant' assigned,  without  any  warranter,  whatever;  save  of  his  own  act 
and  dficd  only,  a  certiin  indenture  of  mortgage  in  nndl  by  aaid  aaaignment 
declared  to  have  been  executed  by  James  McLean,  of  Richmond,  in  the  County 
of  Carleton,  Upper  Canada,  in  favour  of  Henry  Thomas,  bearing  date  26th 
September,  1S59,  and  declared"  t#exi8t  upon  certain  lands  therein  described, 
situate  in  Upper  Canada,  to  have  and  to  llold  the  said  mortgage  ond  the  said 
debt  thereby  secured  to  the  said  plaintiff,  i^b||i!it  nevertheless  to  such  right  of 
redemption  as  the  said  promises  were  now's^b^ot  by  virtue  of  the-aaid  indenture. 
That  the  indentig;e  was  duly  executed  according  to^  the  Law  «if  Upper  Canada. 
The  transfer  of  tho  said  mortgage  .purported  to  havt  been  executed  on  the 
26th  September,  1859,  in  the  name  of  James  McLean,  and  to  have  been  signed 
in  presence  of  one  R.  McLean,  the  som  of  James  McLean,  the  party  pur- 
porting to  have  oxccttcd  the  said  mortgage,  whereby,  as  appear  on  the  face 
thereof,  the  lands^p^rported  to  have  been  mbrtgaged  in  favour  of  the  said  Henry 
Thomas  by  the  ^d  James  McLean,  as  thS  owner  of  the  premises. 

That  it  was(/dlegcd  in  the  saM  mortgage' that  whereas  thcT defendant  had 
■agreed  with  the  said  Robert  McLean  upon  -getting  this  siBcuritejS  furnish  to> 
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tf  1000  .^  a  ^....•.,    **?"  "  •'»  ""ffl't  require  for  a*«  vot^TTTT^ ^ 


If 


tf  1000   i  a "  "   ' 

•S  r       ;     ■ft"*'"*'  ored'it,  with  fcuu--..  ..'«  '  '"  "" /"•"•i  not  to  «iap«d 
lroU.n  had  agreed  tot>«com,  rr.u5»    r    l       ^'  """*••  •»««  «««•  Mi  SIJ  ' 

-.'tMo  <l«M.ntthe^l«„d.\l™  j^^3  •'•J.tfe-b,   b.rp,„.  Jri  ' 
f  th,  ,«o»ot  w„  paid.     That  ^t  the  d«ronl         "'  ••^''  *'«""'**'  *<>  H  «^«ll 

wwdf  di^oTbrod  thai  the  Hai.l  »„,♦  *^^"**£^  J«^ -^.^.    -T      - 

'  «mr  .,J.f  d,  that  .he  «,id  Z    oS'^"  "  P" 

fiiTour  of  d«P«n,l.«.  1    i.  McLean  never 

therefor.       -^     '         T'' ""X"!  "wlg.g.,  .„,) 
''»"*»<  the  time  of  the' trnn,fi,r  «<•.!...■         ••       "       •  ^ 

wh»*h  he  sought  to  recover  f>o„  the  nT  ?  '  ?  "'  '""'"'J^  *<>  PV  tbo  «.i«om,t 
^^e  M  been  w..^,  poi^r.^t^lj^:!'^  ^7"^-^".  J  W 
^^.ean,  ^«,waH  personally  and  prim.riTjK      7    *  '""''*'^'  'V  the  said  «<,bert 
/    no  defendant  n,oreover'p.;  d  rSi!"«^'^f  ^""''''^^'^^^^J^^^^^ 

«"«wersofthobofe„danV./S?/7j.'';P'r!'ff'«  ^■''?''*'«  con.,iated^f  the 

'•-n..rlypUi„tir.eW*^  mt^ZZ  "^I^  ^''^^'^^^> -^  o^„tl  " 
counts  bct^en  Robert  M.ulV^TJ!^rt"'  ""P'-««»"<'«d  sUtnent  ofZ' 
ben.  under  whi«h  the  timbtrl  ^/t;  '"^""'^  ''^^  ^'^^  "S^"*""""*  betwC  '     • 
oplabtiffinthe  Superier  CoZ^  ol^'' ''^y '^ ^^^^  . 

eo«nt.  Witt  the  Sl^^M^'J'''''^^  "^'^^  «obert  Ea  'i    h  '  • 

g^ao,.ta.h.judg.ent:,e.^:^^ 
'^"^^>J>  Potu.t  ^icWau  Under-laid ^contr  J  St»l-*'\r^^^ 

,      ,  ,  „.  .'•Wt.with  the  appellant.    The  ^-espSn 
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dent  contends  this  wns  a  payment  by  Robert  McLean  of  the  amount  puid  to  re- 
spondent by  appellant  in  consideration  of  {he,<iransfer  ;  that  the  moneys  obtained 
,^  out  of  the  sale  of  Robert  McLean's  timber  sbpuld  be  imputed  not  to  the 
payment  of  the  advances  made  by  appellant  to  Robert  McLean  to  get  out  the 
tinvber  sold,  but  on  the  sum  paid  to  respondent  for  the  transfer  of  the  forged 
mortgage.  The  balance  duo  the  plaintifiF  byi  Itobert  McLean,  including  the 
consideration  of  the  transfer,'  interest  and  coniumsious,  was  reduced  by  the 
sale- of  timber  in  May,  1862,  to  the  stim  of  JtS'CO  38.  8d.  which,  with  the 
admitted  costs  of  suit  and  interest,  would  exceed  the  sum  paid  to  the  respfoudent 
for^the  transfer,  which  sum  the  appellant  sought  to  recover  by  the  action. 
It  will  be  seen  that  the  transfer  was  made  by  the  respondent  to  the  uppelluut 
''  without  any  warranty  or  guarantee  except  of  his  own  acts  and  "  deeds  only." 
Is  the  respondent,  under  these  circumstances,  bound  to  ^wunteo  the  existence 
of  the  debt  at  the  time  of  the  transfer  ?  It  is  submitted  that  he  is  so  bouud,  that 
there  being  no  hypotherjuc,  nor  any  binding  obligation  on  James  McLean — the 
instrument  being  a  forgery— the  respondent  is  bound  to  guarantee  the  appellant 
and  restore  bim  the  money'paid  to  obtain  the  trwisler.  The  following  autbori-  - 
ties  may  be  Deferred  to  :^  '    . 

Bans  la  vente  d'une  creance  comme  dans  la  rente  de  toot  aatre  objet,  la  garantie  de 
droit  est  toujours  tous-eateDdue.  Le  cedant  doit  done  garaatir  I'existence  de  la  croance 
au  temps  du  transport— 2  Tboplono,  Vente  No.  831. 

No.  933,  If  debt  is  transferred  with  hrpo.tbe(iac,  the  bypotheque  must  exist.  "  II  faut 
que  I'faypotb^ue  promise  soit  entiire  an  moment  du  oontrat." 

No.  93C..  Transport,  lans  garar^tie,  does  not  dispense  efdant  from  gaaranteeing  the  ex- 
istence of  the  debt  at  the  moment  of  transport.  > 

No.'932.    Even  if  transport  ^as  made,  tan*    rtrtitution  de  deniert  even  then,  *'Ello 
*laisse  subsister  le  recours  du  cessl^onnaire  pour  d^faut  de  VeXistence  de  la  creance." 
14  ToCLLiiR,  No.  273.  p.  318. 

V     Art  1693.  C.  N.  Celui  qui  Tend~aae~er6«aeQdoit  en  garantir  Texistence  au  temps  du 
transport  quoi  qv'il  soil  fait  sans  garantie. 

PoTHiER,  Vente,  No.  1559,— C'est  ce  que  lea  aiiteur's  appellent  la  garantie  de  droit, 
parceque  le  c6dant  en<est  teau,  de  plein  droit  et  sens  qu'on  en  soit  convenu  par  la  nature 
meme  du  oontrat  qui  n'existerdlt  pas  sa'ns  cette^rantie  laquelle  consiste  it,  promettre  «['**' 
la  creance  existe  et  qu'elle  est  v^ritablement  due  au  cedant,  &c.  Ces  principes  sent 
emprunt6s  du  dro^t  romain.  r 

12  Dalloz  v.  ViNTB  p.  919.— La  loi  oblige  le  cedant  h.  la  garantie  de  I'existence  de  la 
crfance  et  pas  seulement  dutitre,  illaut  que  le  cvdant  prouve  qu'il  a  rendu  une  cbose  utile, 
qn'il.justifie  son  droit  \  la  cbose  vendue,  ainsi  il  y  aUrait  lieu  t^  la  garantie  si  le  titre  de 
la  creance  vendue  6tait  nul  ou  se  trouve  compens6. 

1  BoDBJOii,  p.  466,  No.  n.-^Apprpfondissons  la  garantie  de  droit ;  par  I'effet  de  la 
garantie  legale  tout  c4dant  est  oblig6  (encore  qu'on  n'e&t  parl6  d'aucune  garantie  par  le' 
transport)  de  garantir  que  la  dette  c6d6e  etait  due  et  subsistante  au  joUr  du  transport 
—lb.,  Ns.  17.  . 

No.  19— Cela  a  lieu  non-seulement  dans  le  cas  que  le  transport  ne  fait  mention  d'au- 
cune garantie,  mais  ra'dme  dans  le  cas  qu'il  est  fait  sans  garantie. 

No.  20. — Les  raisons  qui  fondent  la  proposition  ]^r£cedente ;  p'esl  h  dire  qu'il  resulte 
toujours  une  certaine  garantie  dun  transport  quoiqne  la  lettre  d'icelni*  semble  ^'en  exclur» 
sont :  1.  Qu'il  y  aurait  dol  de  la  part  d'un  cedant  qi0  exigerait  un  prix  d'une  dette  non. 
existante.  2.  II  est  garant  de  son  fait  aussi  que  du  d^faut  deproprictc  dans  sa  pefsonue 
ct  des  bypotbuques  proocdantes  de  son  cbef,  &c.  ^ 
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*bt  -  du.  b,  hip,,  „™.i.  b,  Kt;!  '~«°''™'  h  R»l»«  McLim  of  til 
■•^' .  r-l  bfto*  tf  ..  o^ZaT,,  "^  ■""  'PHI.,.,  b,  M.„  y,,^ 

the  moneys  paid  for  the  transfer  Te"         "^"**«°°  *o«ld  be  n.ad.  ^pTa 
Kobert  McUan  for  the  u.one;,  paid  b?thrr  "'•'"^^^  <>' '"debtedneX 

1^1  -r^  '"*'""*""'•«'  twit S^*  *°,*''  -^Pondent  bindini 
1861,  oopy  whereof  >fyled.     The  ch^l li?^^'"*  *'°  *''«  2nd Septembi^* 
dent  created  no  liability  on  BobertMnJ^  *  r  *^'  '"*"'*^  ^^  ^  the  t^^ 

;«- -t  Buppo^,,  theLrt^U?  tS  e^ 

on  rehance  that  the  transfer  was  a  «Ji7^r"^"°*-    ^* ''"^Iwigedinerwr  " 

'-ortg.ge  which  had  no  existent  Th/t;  T  '°  ^'''  ^"'^  ^"  to«afemn/t 
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or  consideration,  and  who  is  in  ,law  bound  to  worrant  the  existence  of 
the  debt  and  mortgoj^e  transferred.  The  appellant  held,  only  a  transfer  of 
a  supposed  mortgage  a^inst  James  McLean,  but  no  transfer  of  debt  against 
Robert.  The  mortgage  turned  out  to  be  a  forgery;  tho  loss  must  fall 
upon  the  party  who  undertook  to  transfer  what  did  not  exist.  That; 
imputation  must  be  made  on  the  oldest  ^ebt  docs  not  alter  the  matter.  • 
All  the  advances  for  the  transfer  had  been  made  to  Robert  McLenn',  before  the 
date  of  the  confessiona  of  judgment.  THese  ailvaoces  constituted  theoldest  debt 
contracted  by  Robert  McLean  towards  the  appellant,  and  th6  conyes-iions  of 
judgment  first  gave  tho  appellant  a  right  to  claim  payment  from  Robert  of  tho 
mortgage  transferred,  as  if  made  by  James  McLean.  To  extinguish  the  debt 
against  the  respondent  arising  ont  of  his  linbility  for  tho  foi);ed  mortgage,  by 
applying  the  proceeds  of  tho  timber  got  out  with  appellant's  advances,  is  to  con- 
tradict tho  terms  of  the  contract  and  tho  objects  the  parties  had  in  view.  When 
the  appellant  paid  the  $3884.23  to  th©  respondent  it  was  on  the  faifh  that  the 
mortgage  existed.  He  states  iu  his  evidence  ho  considered  the  land  mortgaged, 
was  worth  a  thousand  pounds  more'  than  the  sum  "paid,  qjid  Q^t  he  wished  to  get 
as  much  security  as  lie  could.  He  was  about  to  make  a  contract  with  Robert 
Mc^sean  and  to  give  him  advances  to  get  out  tiii^r,  and  byjstipulating  that  his 
advances  on  the  timber  should  be  paid  out  of  the^procte^d^  as  w«ll  as  any  other 
debt,  he  cannot  be  held  as  agreeing  to  apply  tbe  proceeds  of  the  tjmber  first  if> 
pay  for  a  transfer  which  was  of  no  value,  and  whiob  the  rpspondeitt  is  in  laiir 
liable  to  guarantee  as  an  existing  debt.  Tbe  judgme^t^jappealed  from  wa» 
rendered,  on  the  ground,  first,  that  James  McLesm  was  shewn  to  have  consent- 
ed to  the  transfer  to  the  appellant,  and  that  the/transfer  was  to  avail,  with  the 
consent  of  James  McLean,  to  the  appellant,  as  wcurity  for  any  adyanees  made 
,to  the  son  Robert :  and  secondly,  because  tbe  appellant  h&i/  giVen  tK>  ootiee  io^ 
ihe  respondent  of  the  mortgage  being  a  forgery  until  after  Robert  MoPeajti  bad 
absconded  from  the  Province,  thereby  depriving  the  respondent  of  his  'i^fttj^' 
It  is  respectfully  submitted  that  thovj^rounds  above  mentioned  ^f^w/t/bt^ 
,  pleaded 'by  the  defendant,  nor  proved  in  the  record.  No  consent  wa&elr'er^ven 
by  the  mortgagor,  nor  in  any  way  proved.  It  is  in  evidence  that  the  f^pondent 
was  notified  of  the  allegation  lof  James  McLean  that  the  mortgage  w^s  a  forgery. 
The  respondent  was  examined  as  a  witness  ^oif^  the  now^  appellant  in  his  suit 
against  James  McLean,  and  it  was  the  evidence  given  in  %at  suit  and  the  judg- 
ment dbmissing  the  action  thai  first  established' the  forgery.''  The  appellant  tes- 
tifies he  had  no  opportunity  orshewing  the  original  Inortgagp  to  James  McLeaQ 
nor  was  it  in  law  necessary  he  should  have  called  in)'  the  respondent  era  ^aranfte^ 
nor  given  him  formal  notice  of  i^ibigery  of  which  the  bppellant  hikd  no  better  proof 
than  the  denial  of  the  apparent  nadr^gagor,  a  denial  which  was  communicated  tO' 
the  respondent  by  the  appellant.  T&e  respondent  jdoes  not  complain  of  his  not 
being  called  in  en  garantie  in  that  cause.  The  only  evidence  as  to  what  is  call- 
ed in  the  jud^ent  the  absconding  of  Robert  McLean  is  contained  in  the  deposi- 
tion of  Hunter,- where  he  saysf  "  I  believe  Robert]  McLean  had  left  the  country 
"  previous  to  the  receipt  of  the  proceeds  of  the  sale  of  the  said  lumber."  The 
defendant  rested  his  defence  on  the  alleged  payment  by  Robert  McLean  of  the 
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fluni  paid  for  that       eu  4^,   .mi         ' 

-ff-  LnjUmme,  Q.  C  for  rn.n„„  i  vl  *°  *''°  appellant. 

'  f '"•  «'»''-.  -d  produced  a  a;p^;e:  ;''''^"" '  ^'^  -"  Gorged  the  eig„a  uZ 
^e  respondent  who  continued  upt  hrLfo'^r"'"^"^  --«'«d  i»  tor  of 
to   he  son  Robert,  within  the  li2  'f  ,  "  '''''""«'•» »« «»«fce  advances 

penod  fiobert  McLean  i«tendingt;irroVi::r'  "^""''    ^*  "^  ^C" 
^  SuppJe  the  appellant,  to  make  hLadSl  ^""^*"- «?«••"''«»«.  applied  to  John 
respondent,  ,„d  his  other  creditor wht  "  ^'*^  "^  '^'^  ""b''''i««  to  tb^    ^ 

appellant  took  a  transfer  of  thl;^^^^^^^^  To  effect  ,bi^^^ 

the  same  without  any  warranty  XLver     t?     *  '^^«^^'>'.  ^b"  made  over 

a  transfer  ofadebt  made  without  watZtbr'''^"'''"^  that  in  thec.se  Z 
Jhe  existence  of  the  debt :  this  IZ^^  T  '' '''"  *'''«"«'  "  l'0"nd  to  warrant 
antcontends  that  the^SrTh         "  """  "'^  '"  '»''««««>•     tIp^^ 

bocause^e  transfer  was  an  absolute  nuZ  L     '""^' '''"  *'^-«-'««  "o  truster 
:>t'by  the  contract  entered  into  Tetw  1  L         ?  t  '^'''^'^'  "««  *  ^rg^Jt ;     ^ 
member  I860,  he  was  entitled  t^payh   "  d  ""  "/"''*''"  *""  ^''^  ^^^^  «^ 
Itott--"     ^'"^^  «>-''- -aso'n^rt^^^^^^^^^ 
"ot^jbtain.  ^^""^'°^"PP'-«Priatiouof  payments  could 

^  St"^"^^^-^ -S"S±^^  ^-  ^  KobertMcLean  to 
the  admission  of  Supfale  himself  th«  "^  ^"fover,  it  is  proved  by  the  transfer 
upon  which  Supple  iLine;';;^^,^^^^ 

?«eW     With  respect  to  the  t^^r'^S^r'^"'"^^^^^ 
"  relation  to,Supple  and  RobertireLr     iT  ^"''  ^^«  P^«'°»  o^Thom  « 
■    *«-«'d«Supplli„«of„.,;^';"^^^^^^^^ 

ed  and  determined  irrespectively  of  he  „    ""''"*"*""  '""  """'  ""«» »>«  e^aml        ' 
the  substance  pf  his  ZZ^fitT^^^^^^^^^  W'>«*  ^«b  in  elt 

^bomas,  for  the  security  o^fel  t  T/  '''*  '"  '^  ^'^^-^  ^cLeal  "         . 

«c„rityof  hisfatber'spropert     He^wet?'  ''''^"'^'  ''  ''"^«  «»'*«J««i  tht 
«o  question::*u,  to  that  ftct     The  l^rZ      ^'  "r""*  *«  Thomas ;  there  can  be 

.  Pf-'»ightadvanced„ring.rod^f/"«'^«»*^-^^^ 
li     *'';'!'^^»'"'«».  Robert  M^X  1  Ha  "'T;  "'''^  "^"^^  T'><"»«"  had 
i";^,  ^,^°'"««  transferred  his  ell  ;^^^^^^ 
^ho  thereby  substituted  himself  a«?«Jv    *!*"«'«««"-Jtbe  mortgage,  to  SuDnle 

tbathepaidthisdelit^S„T/^tlf' ^^""'"''-^ 
fc.8  account  fyJed,  wh^^j^  thramou„V  T?*    ^*  "  P^^«^  »>^  bis  own  books       '      . 
;nter«l  „  the  tbiH  item  of  .dvaaTm    *  h  »  «  ""T^^"  ''^  ^^«  ^^^^l 

'    ®  ^"^  bouiidto  pay  it  to  Supple  ta  he 
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had  bound  himMlf  to  pay  it  to  ThomM.  If  the  mortgage  had  been  good,«a  the 
moBt  onerous  debt  for  him  in  the  abwnoe  of  any  appropriation,  he  was  entitled  to 
appropriate  the  flf«t  payments  to  its  discharge.  If  considered  as  an  ordinary 
debt,  in  the  a^seno«  of  any  appropriation,  payment  of  it  must  be  hold  to  have 
been  made  at  the  dateof  the  receipt  of  any  amount  sifflBoient  to  cover  it;  Thomas 
stood  in  the  same  position  as  that  of  a  transferrer  of  a  promiwory  note,  genuine 
as  to  the  maker,  but  with  a  forged  endorsement.  If  sued  by  the  holder,  the 
transferrer  woul4  certainly  be  entitled  to  set  up  that  the  maker  had  paid  the  note, 
and  therefore  ha^  no  olaiin  against  him,  and  it  would  be  no  answer  on  the  part 
of  the  holder  to  riay  that  the  note  was  a  nullity  bpoause  the  principal  security,  i.  e. 
the  endorsement^  tws  a  forgery.  ^ 

The  oontr.Bot  between  Supple  and  Robert  McjLenn  of  the  31st  December,  1860, 
upon  which  Supple  relio«kto  deny  to  the  respondent  the  right  of  churning  the  appro- 
priotion  of  payments,  contains  np  stipulation  whatever  which  might  lead  to  any 
such  conclusion. 

By  the  contrnot  Supple  undertook  to  make  mlmncfs  to  Robert  McLean //r 
svpplk$n/reodt/  mmh  avd  to  he  made  by  the  s'aidjohn  Supple,  to  enable  the  iaut' 
Robert  McLean  to  manufacture  timber ;  the  Inttor  tninsferring  nil  the  timber  made 
and  to  be  made,  and"  to  bo  considered  as  his  property  until  fvll  payment  of  the 
n/oreaaid  advnncu,  andv/dny  other  debt  due  by  the  said  Robert  McLean  to  the 
laid  John  Slippf e,  &nd  a  <tommi88i(;H»  flf  Ave  per  cent,  on  tbe  amount  which  he 
shall  require  to  pay,  and  oJu^GOO  which  he  had  already  advanced. 

It  is  proved  by  SuppWhimself  and  his  bookkeeper,  that  the  amount  paid  to 
Thomas  was  charged  byiim  as  one  of  the  first  advances,  with  the  commission  or 
five  pei/oent.  and  interest.    On  the  19th  December,  1864,  be  obtaiftcd  a  judgment 
at  Qu^c  against  McLenn  upon  a  confession  from  McLean  for  *ll,l373,  which 
compnW  the  whole  oH^  advances,  including  the  amount  of  tbi^  ifl^rtgnge,  h 
tejest  and^commissionf.     The  only  balance  now  due  to  him  upon  this  judgmenfr"* 
and  mibsequent  advances,  is  admitted  by  him  to  be  £866  3s.  8d.  What  proportioa 
of  this  balance  repre^nts  the  original  advance  made  by  Supple  for  the  payment 
of  the  mortgage  7    It  is  impossible  to  ascertain,  but  assuredly  a  proportion  of  it 
has  been  paid.     S/pposing  it  to  be  a  part  of  the  whole  sum  of  $1 1 ,373,  for  which 
judgment  was  oMained,  over  $10,000  of  this  amount  has  been  paid.     If  the- 
amount  of' the  mortgage  is  yn  integral  part  of  the  judgment,  it  has  been  paid  in 
proiwrtibn.    If  it  is  an  item  of  the  running  account,  the  credits  given,  without  any 
special  appropriation,  for  over  $8000,  prove  that  the  first  items  were  paidin  1862, 
and  consequently  this  mortgage.     It  is  impossible  to  conceive  upon  what  ground 
Supple  can  no^  subtract  from  his  account  and  hisjudgmentthis  debt  of  McLean,, 
which  he  wil|ibjdy  paid  and  included  in  his  charges  and  advances,  retaining  at 
the  same  tiuj^e  Bj»)commission  and  interest,  and  calling  for  more  from  Thomas,  - 
with  all  this!,  tftin  is  actually  due  him.     If  gugple  recovered  his  money  he  could 
not  ohatee/commission,  and  according  to  law  h^la  not  entitled  to  obtain  interesti^ 
upon  mdn^y  paid  by  error  when  it  was  received  in  good  faith. 

The  orily  ground  upon  which  Thbhias  can  be  made  liable  is  that  he  transferred-  ' 
a  claim  ife  had  against  Robert  McLean,  which  was  secured  by  a  mortgage  upoa^ 
the  property  of  McLean's  father,  he  standing  t^l^garant  first^f  the  existenoec- 
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compensation.    Supposons  en  eflet  o...  „.     <    ""''""'n^''  ««  sont  troupes  aeiata  nar  1 
ion  d^dit  mais  qa'eniuite  par  I'effet  d.  n„.  i  n        ' ''""  "  <!•""■  '*  "O"  crtdit  exc6<Lu 

€an.d.  Bep.  p.  igg,  ^J,^,*'^^,^^"*  -«'  -•»»•»  will  be  found  in  I  W      , 

;;gard  to  .he  .ppropriJfTateTra:?  f.^^^^^^    "  The  general  rule  in  re         '^ 
has  a  right  to  appl,  the  paymenf  a  he  seetflTTtH  *"^*''^  ^"^  *"«  P»7-  mon;;- 

"menTH  "'*'""*  that  one  to  which  it  aha     ^  iSS"  J?  r**"  ''«""' <>»«  from  him 
ment  do  notat  the  same  time  malce  anysl^fiT  ^'^"^  ^"'^  making  this  pay" 

whom  the  payment  is  made  may  LnW  T   ^  ^P'^P'****""  thereof  the.  L  part^L 

S=H'S^S5,S4s 

«ar;Lm  r  !?.  "'*'"  "'■^  ^P-^fi^  apj^&on  of '  :"'"  f  **"*  '^"•^  »^»"I^« 
"This  cZ    T'*V°*  *°  *'•«  i"«ice  and  equity  of  th«  1  '^T'"*''  **"•  '""^  *'»  •PPropri- 

Shaw  t)  Picton  4  B  &  O  »M  a  r.  ,  ^  . 
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•■ppi* 
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"Fn  cue*  where  there  are  running  McoanU  batWMo  the  partie*,  'boweYer,  then  being 
"  VMioOi  hf  me  of  debt  on  Ibe  one  lid*  and  of  eradit  on  the  other,  ocoarring  at  diflkraat 
"  timee,  the  rule  obtaine,  that  where  paymenla  are  made  without  epeolal  appropriation 
"  by  eUbcr  party,  they  are  to  be  applied  to  the  diicharge  of  the  leparate  itemi  in  the  or- 
"derof  limoin  which  they  ilaml  in  the  account.  The  earlieit  it«m  of  debt  being  flrit 
''«xllnKui»hed,  and  lo  on  until  the  whole  account  of  debt  ii  cancelled.  "' 

T/ieohatd.    Principal  and  Surety.  P.  221  a.  239. 

"If  there  i»  only-one  account,  and  that  a  ritfnning  account,  there  it  no  room  for  any 
"other  ttpproprlaiiow  than  that  which  arUce  fl-om  the  order  in  which  the  reeeiptt  and 
"  payi^onli  iake  i>litco  and  arc  carried  into  the  account.  Pregumably  in  eucb  a  caee,  it  Ir 
"theflrit  item  on  the  debit  tulv  of  the  Hccount  whicb  ii  discharged  or  reduced  by  th» 
"first  itfm  on  the  credit  tidu.  The  appropriation  i«  made  by  the  Tery  act  of  letting 
"the  two  items  ugniust  eaeli  other.  Upon  that  principle  all  accounts  current  ar» 
"eetijird. 

BADOLlir,  J. — The  appollont'ii  declnration   nets  up  a  deed   of  assignment 
executed  at  iMontroril  in  Lovfcr  C'unada  by  respondent  to  appellant  on  the  13lh  Oct., 
,  1860,  of  a  mort.t3^ti.H^  purporting  to  have  been  executed  on  the  16th  Sept.,  1859,  by 
Jaunes  McLean  of  JUohniond,  in  Upper  Canada,  in  ^vq?of  !«aid  Thonins,  and  regis- 
ttfred  the  next  day,  by  which  certain  real  property  in  Upper' Canad^  was  declared 
to  be  mort!:a<i5ed  to  secure  Thomas  for  advances  to  be  made  by  him  to  Robert 
McLean,  soti  (^  th(?  said  James  McLean,  over  a  period  of  Bvo  years,  payable 
at  a  credit,  but  not  to  exceed  £1000  or  84000;  that  since  the   transfer  was 
made  Jjie  pljuintiff  had' discovered  that  the  pretended  mbrtgnge  so   assigned 
bad  never  had  existence,  that  it  was  a,  forged  instl-uroent  made  by  the  Said 
Robert  McLean  in^is  fathtir's  name,  without  his  father's  knowledge  or  con- 
sent; that  these  facts  had  been  established  in  a  suit  at  the  city   qf  Ottawa, 
brought  by  the  appellant  (plaintiff)  to  foreclose  said  pretended  mortgage,  and 
that  the  appellant  was  entitfed  to  recover  from  the  (defendant)  respondent  the 
sum  of  83884.23  4)aid  as  the  consideration  of  the  transfer  and  the  coet  of  the 
action  agajUst  the  pretended  mortgagor.    The  declaration  alleged  that  the  appel- 
lant, supposing  the  indenture  of  mortgage  to  be  goodand  effective,  poid  M  Thomas 
the  consideration  money  therefor  in  good  faith  and  on  the  faith  of  its  authentioi> 
ty,   and   that  Thomas  was  by  law  bound   to  warrant  to  him   its  existence 
08  a  mortgage  at  the  4ime  of  hi?  assignment  thereof ;  but  that  the  jmtendtd 
mortgage  was  false,  foKged,  and  entirely  worthless,  and  that  the  consideratj^ 
money  paid  to  Thomas  by  the  oppellant  was  without  value  given  for  it  and  B^ 
error,  apd  Thomas  was  therefore  liable  to  refund  the  same.     The  respondent  did 
not  deiihf^the  liability  charged  upon  him,  but  pleaded  specially  his  discharge  and 
avoidance  therbof  by  reason,  that  at  the  date  of  the  assignment  the  appellant  was 
.,  making  advances  to  Robert  McLean  and  had  an  account  with  him,  and  continued 
to  have  such  transactions  with  him,  and  that  since  that  date,  the  appellant  had 
received  from  Robert  McLean,  who  hod  paid  the  same  and  who  was  personally  and 
primarily  bound  to  pay  the  mortgage,  a  more  than  sufficient  sum  of  money  to  cover 
the  sum  demanded  of  Thomas  by  the  appellant  in  this  action.  Thomas  also  iyled 
the  pica  org€noral  issue,  whieh.of  course,  was  but  little  or  only  partially  applicable 
to  the  averments  qf  the  declaration ;  the  facts  to  which  it  might  have  applied  having 
been  admitted  by  the  parties,  namely,  the  costs  and  expenses  incurred  in  the 
injectment  suit  in  Upper  Canada,  and  the  actual  forgery  and^wortblessoess  of  the 
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pret«nded  Indenture  of  morttrn^     u  7  "1 f    '''^'^", 

<»«nt.  of  the  alleged  tr,n,.ctio^.  hlinl'lt^'  «»«">«  .Ut4d.  i..  tfc.  .<, 
•dverted  to  m  th.  ,p.ol.I  pfe.  h'tT    "•'  *PP«""»  "d  Robe^  MoLe«, 

th«t  the  contention  .t-tho  bar  did  not  tuf  t  ^"  ^'^'"'^  "«*  ^'rifled,  .„d 

l^bje^ted  to  b^  the  respondent  hi.  d^.ch.'.r"  ^*-«  P"*'""''"-  «or  b...C 

.  ""Putahy,.  hi.  entire  „rRun..ntgJroTnn:rtTr^     '"""^  "P«"  »»••  '«'•  of 

Rob*l  McLean  were  nsZ^  „,  II;?."""''"""'^*'*""  the  appellant  .pj 
V.OU,  to  the  date  orthoa«ig„„  J  RoZ  U    '  ^'"""'^  "^'"'*  P™"»'>''«d-  Pre 

„   ,^"^, oTj;"''  ''"-"harKcd  in  .he  book, at  l.t  Oc    i«fin  tI  ''''^''"^^'^^  P™"^ 
*>•>  13th  Oct,  18G0,  when  the  consider..!  ''  ^''«  •■»'«»»«» t  w«.  u,«de 

which  d«to  wa.  .,.0  ehdrged  agl'r  "  M  7  '"*'"'"'''*  ^»^^  ^''  2d.  a 
Montreal.     The  next  entry  walon  tt^^^  v ''"'"  ^'--  ^"*-  P^^  to  him  ia 

l"-  6d. ;  at  ihi«  la,t  date  Hobort  McLean  ahSfs     T^*  McLean,  itfdl^joO.- 

«Kreement  at  Ottowa,  i„  Upper  OaSwl     l^^"'  '^'  "PP""*"*'  e«cutea  ift 

g'vo  to  Robert  McLcaa  froSe  to  fl^'T  ^  """  "PP*"""^  "^  »o  make'and 

^"  durh^the  Winter  «ea.r::^o;S;^ 

to  Q«,beo  at  the  carlict  opening  <^f  thi  n"'""^*""' »«  »«t«ken  bjhinv 

"«-o  to  include  those  already    e^LLR".!""^^ ''"''  "^''""^  '"  '»°»«J^ 
^,h;reof,  Robert  McLean  tranyrrdj'er^^f;,^^^^  '"  eon.idjratioa 

red  and  whito  pine  timber,  then  made  aid  t^ J  '",  l'"'"'*^  ''  «"PP'«'»»  'ho- 
-"h  full  power  to  take  ani  hold  Z^iln  of  ,r  *  ^'''''"  '"""8  *''^^«'»on. 
««h.a  Suppli^a  io«4,V.  property  ^r/«//  «  "''  '"J  P"'*  ''^  '^'  "'<»  «»»>«; 
«od  of  an,  other  Mt  Z  CkCtJl^'r:'  "^  '^'  "^'''"''^  «^«'«'Jc.* 
"'""ion..  Ac.  Aftor  the  datetf  .he^f:"  \^'F''^  "  »•»  "  of  the  Jl 
numerous  entries  "idently  i^o  nntt  H^tl  ihf  ^•'r  "*  "*^"  '»  ^^^"» 
<=i<M«l  thereto,  such  as  supplie.  adTanlT  *°''^'  '8'**°"">»  "^  in! 

«es  of  aaleand  keep%  over  aVQ„;;l  ,!„    T^'  "'^'"«"'"  ^•««-'  O'PO' 


/.- 


'< 


Ma 
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aecountofiesera'^ld    i:to8u    ,'ln"«'""^"^^ 
!«-  to  the  credit  of  fh^tune  '    :'Xt^'^^^^^^    ^"'^*-  ^'-"^ 
of  part  of  the  timber  enterbd  as  if  26th7?'     .'  .  f ;'  ^'>™'"  P'""^*'"  of  sa^ 
0«.    7d.   for  gross  proceeds  of    hi   1^    Ik  T  *'"'' '"^ 
«•  of  the  20th  May,  ,8«2.       Now  t^  !  1  '^  "'V^"'"*'^^  •«'^.   «°tered 
transactions,  as  shewn  i„   the  Tnl  '****  "^   ""«   »«oount  and 

;«id   by  Supple   to  Thomas    fo;Te  anH'  ''"'  •'"'""•^^^   »"•  -ount 
hese  two    itoms   of  credit     £    Th„  "^       '"°"«"«^'   «""*   '»  "  out    of 
himself  from  the  mpney  pi  i  to  h.      J    c ''  ^'^    '"""''  «P«"»    ^    relieve 
and   which   items. /e  cC^^h^e    'riZf  '"  '-"^^'^^  -'^«^ 
demanded  of   him    entirely  irrZltive  ff  ..     ""^"^  "«"'"'*  ^''^  ^^i 
and  Robert,  under  which  theya   LiTwllL     ""T*"'  i^-een  ^uppjj 
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•ad 
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•*'■ 


■■<k 


Iktbilitj  to  hini|  «nd  that  value  bo  rrqulffd  to  r«o«iv«  and  did  r«H»tiv«  for  iu 
trartMfsr  to  Ruppln,  wliiiNt  Huppln  NpprMiiat«d  tho  proporty  inort^n^ad,  la  qult« 
availablA  for  th«  purohamt  inonnjr  paid  by  him:  hitnoe,  thtrefore,  thin  tranaHOtion 
of  lh«  aMifi(iim«nt  wm  •nHnilj  b«twMn  Thooua  and  Hupple.     Now  tho  plea 
raata  upon  th«  rule  of  the  imputation  of  pajmant,  whioh  can  only  ariaa  betwoan 
the  creditor  and  debtor,  or  between  their  rapraaentatiTea  upon  a^oontinuaooe  of 
tbe  original  account  between  the  latter,  or  (tetween  the  original  debtor  or  credi- 
tor and  the  repreaentativea  of  the  othar.     The  tranaactiona  between  Thoniaa  and 
Supple  did  not  bring  ThomaH  pnrnonnlly  within  the  ohnraoter  of  either  debtor  or 
creditor  in  the  account  between  Supple  and  Kobert  Mcl^ean,  becauie,  in  ao  far 
Aa  the  mortgage  waa  concerned,  Robert  McLean  had  nothing  to  do  with  it  oiTllly, 
%Dd  could  only  b«  affected  by  it  criminally.    It  appaara  to  be  plain  enough,  thara- 
fore,  that  atriotly,  Thomaa  could  not  avoid  hia  own  liability  by  the  credita  given 
to  Kobert  in  hia  account  with  Supple.     The  law  rule  of  imputation  aa  between 
creditor  and  debtor  ia  praoiae,  the  debtor  may  in  the  flrat  inatanoe  appropriata 
tbe  payment  i  if  he  omit  to  do  ao,  tbe  creditor  may  appropriate,  but  if  neither 
•pprnprinte,  tbo  law  will  appropriate  the  paymoot  to  the  earlieot  debt.     Thia  la 
tho  nde,  but  it  is  alao  a  rule,  that  the  creditor  ia  not  limited  to  tbe  time  of  pay- 
'mi'iit  to  atate,  aa  the  debtor  is,  to  what  debt  he  will  apply  it,  but  may  make  auoh 
application  at  any  period^  until  the  law  should  bo  called  in  to  make  it  for  him 
upon  his  failure  to  do  ao,  afler  action  .brought,  namely,  upon  aubmisaion  of  the 
loase  for  tbe  verdict  of  a  jury  or  for  the  decision  of  a  court  of  .Justice.     But 
again  the  rule  of  imputation  admits  of  exceptions  and  distinctiona,  which  vary  the 
application  of  tbe  general  rule  aa  between  the  parVlfls  to  the  original  account.    It 
ia  scarcely  nccomary  to  repeat,  that  the  transactiorrbetween  Thomas  and  Supple 
waa  a  solitary  one,  having  no  reference  or  connection  with  any  possible  tranaao- 
tiona  between  Supple  and  Robert.     Aa  between  Thomaa  and  Robert,  ttie~mort- 
gage  waa  a  guarantee  to  the  former,  but  it  lost 'that  character  when  Thomas  sold 
it  to  So^le,  simply  and  absolutely  as  an  available  mortgage  whioh  the,  latter 
imid  (pr  upon  the  suppoaitioQ  of  its  actual  existence  as  a  mortgage,  and  which  it 
ia  plain  ho  would  not  have  paid  for  at  all,  had  he  been  aware  of  the  untruthfulness 
of  his  supposition.     Now  had  no  subsequent  transactions  been  had  between 
Supple  and  Robert,  Thoiqaa  could  have  had  no  possible  plea  to  avoid  hia  paying 
back  the  inoney  he  had  received  for  what  bad  no  appreciable  value.     But  for  the 
sake  of  argument  admitting  that  the  forgery  of  the  mortgage  did  not  relieve 
Robert  McLean   from  his  commercial  engagement  to  Thomaa,  and  allowing 
Thomaa  a  beneficiary  interest  in  Robert'a  payments  to  Supple,  Thomas,  at  all 
events,  could  have  no  more  right  than  Robert  could  have,  Uf  the  imputations 
apokcn  of,  and  it  is  therefore  esaential  to  consider  carefully  tbe  transactions  as 
they  really  eziated  between  Supple  and  Robert.     It  14  true  that  the  account  pro- 
duced shows  an  entire  account  between  them,' and  the  rule  is,  that  it  is  the  first 
item  on  the  debit  side  of  the  accpunt,  that  ia  discharged  or  reduced  by  the  first 
jtem  on  tbe  credit  side  of  the  account,  the  appropriation  ia  made  by  the  very 
Act  of  setting  the  two  items  against  each  other.    Upon  that  principle,  all  Iiecounts 
current  are  settled  and  particularly  caah — and  bankers  accounts.  1  Mer.  608,  2 
B  &  Aid  39, 4  Q.  B.  794.    But  notwithfltanding  this  rule,  and  although  the  pay-^ 
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twecn  the  partioa,  which  »»»  «p-  .k  ""■'"»  <»'  <"  'n  eiprow  «tipuUt bo  be- 

•Kmment  between  Supple  .„a  Robert  e.tah  1    Tu         .      J'  *"*  *•••  '•""»^' 
•h-    for   .heir    tr-n^tion:  „  dt    r   „  '      /  ;  rhf/^''t'^  "^^^^^^ 
o<H.nH.  of  .,r«eme„t  oonMantlj  made  b,t"e„  ,'LL^  """"'  \'^  ""^"O" 
merchant  .upplior..  .11  through  our  Umbo  Zriuir'  •""""^"'"'"'"  •»<» 
i»;eir.     B,  the  «pre«,  tern,.'of  the  X  emen  tbort^^^^^^  "'"''"  '"'"• 

ber  bj  and  from  Suppl,,',  .dvnnoc.  mmZT^  *     "  "'•'">f'«'ture  tim. 

'eyed  and  tr.n-forreTaLl  olTto  Sunn.o  k'  *  '"••'-f-o»««Kl  Robrt  con- 
proved,  thatdellveryof  thrtimtlr  1..  '^J  ."o  ''™'^'"*''  "•*•  '»  «»«».  '»  <• 
ho.  until  the  n,.l  pC'nlToLTdrrw^lS^  "ft"* 

•aid  timber.     The  contract  bet«««n  ^K-^  f  ■'J*' «'»»<»' the  prooeeda  of  the 

1..  n,i.l.t  „„  ,„  «„ppir  wJ.dlrr     .  ^ '•"'•"»'  f  "J  otW  debt 
.  ,  "ppio.     -wnw  Mvancoa  wore  to  be  flmt  nmi'J  ♦i— -. i 

be  at  the  credit  of  Robert,  but  in  Suppie',  handl     Th^  tlV?   '  T  "* 

foro  are  manifoatly  within  the  excoptiofto  the  gene  J  rl  'TT''''"''  '^^"^ 

the  fi,?,t  item  at  the  aebit  side  by  the  flrat  iLr^  i.      ■  /•  ^!.'*^"'°' **^ 

other  ^ode  of  appropriation  in  thiLaa^  w  «  d  tJl   ^*  ""'''*  "^''  ""^  "^ 

«nd  in  breach  of  the  -greemet  ,57  Zl  ^hoT' Ti? '*''"'*  ^"P^^^^ 
tere«t.  K"«'in«nt  witb  wbiol^  ThomM  ooald  have  no  dirMt  in- 

There  Is  another  objection  derivable  ft«m  the  mort«a«  itaelf  and  *».«.♦•        i- 

:-::tT:;r;,:ri"  3  ««^  r  T^  "* '^^^^^^ 

b.t,fe,wo.ly«ron»»bl..f^,C,ZSr    r         '''"""°'°»; 
for  immHtat. p.™." ^„dri.l    .'     ^k     ,    '™"'' l»"l"»'°<!  «"•  <l.".".d 

be«  imd^  .pZ^2,.l  irjl-^         W  "T*  "'  "» ""'>"  ■»* 
Th.  I„ jL.i/-    .      °°''«"»««P""«>n*tioiiofth«aiiiber iiire«n.i.t 
rh.Jodgm.MiDAppMlw.,™„„W,.fon„w,:  "'"C^mMt. 

Tb.  C.«,  4.,  «.^d.ri.g  .b«  .H.  ^  ,.d«,.„  „,  M„,g.g.  i,  ,1.  „« 
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dMlirttion  .n.l  pt'i'ling*  mAotinaoO,  purporting  to  b«w  'a«t«  on  th*  (wmtf 
;..ith  .1.,  of  H«pt«mb«r,  on.  ihouMftd  .iKht  ln,n.Ir«a  .n.i  flrty-Tiin..  bv  oa« 
J.n.M  MoL-n  .„J  M.ry^oUan.  hi.  wif..  to  .nJ  in  f^,ot  of  th.  «iid  If-Dr, 
ThotoM,  WM  fi.l«,  .nd  forged,  .nd  of  no  *.lu«  or  rdiditj.  C«.,«d«riM  th/t 
Uw  i..iKnm«„t  .nd  tr.n.n.r  of  th«  ..id  mortKw  hj  tW  «ili  ll,Br,.TlH,u.M 
to  tl.«  ..Id  John  Huppio  bjr  indonturo  of  .-.igmuont,  ciooutod  botweon  th«m  .t 
,  Montr«.l,  on  tho  thiru«nth  d.jr  of  Ootbbor;  on.  t|,oo.a.,d  .iKht  hundred  .nd 
..«ty,  for  tho  con.idmtton  of  thrM  thouMnd  ciKht  hundred  and  .IghtV-four 
dollun.  .nd  twen.y.thr«i  cnU.  «,u.|  to  iU  .urn  of  nine  hundred  iind  .ovoot,. 
one  pound,  one  .hilling  .„d  tv|H,no*.,  to  ,thb  ..ijl  Honry  Ttion.M,  p.id  bv  tlu.' 
Mid  John  Supplct  th«  d.t«l..t  .forwtld,  w«inu||  .nd  told,  the  mid  mortK.K,r 
then  being  Mm  or  forged  and  of  no  v.l«e.  Con.idoring  th.t  tho  Mid  con.id.,. 
•tion  money  wa.  m  paid  by  th^  wid  ^Joho  Supple  to  tho  ..U  Henry  Thonm.*" 
by  error  and  mUtake,  under  tho  .upporitlou  that  the  .aid  Indenture  of  MortgaKe 
wa,  Kood  and  valid.  Con.id,fing  th.t  the  gald  Indenture  of  Mortgage  had 
l>ee„  dehvered  to  the  .aid  Henry  Thoma.  by  one  Jlobert  !«icL..o,  to  .ware  the 

If  r      7  ^'7  "'""*"  ^"  ^  ^^  ^'^  •""'^^  '■>  8H«  to  .aid  Robert 

^foUtt  thereu.  mentioned,  which  advanoe.  at  the  date  of  the  Mid  ««ig„me«t 
.nnounted  to  tho  .«.d  .un.  pf  three  thouaand  eight  hundred  and   eighty.four 

loui  the  .aid  John  Supple  under  .uppoaition  of  the  validity  of  the  .aid  Inden- 
ture  of  Mortgage.  Conaidering  that  the  ..id  John  Su'pple  ap.d  Robtrt  McLean 
^  Had  variou.  oommoro.al  tr.n..otion.  together  .indopend.irt  and  apart  fVom  the  ^ 
•aid  A..igDii.eat  and  before  the  time  when  the  ..id  Indenture  of  MortKa«e 
•became  and^ira.  exigible,  which  tranaaoUon.  we|o  entered- into  under  and  bv 
tirfue  of  the  agreement  between  them  filed  of  record,  bearing  date  the  thirtieth 
y  °I  ^•'"^':  *"••  '*»«"""*  •««»»»  ''"°'l"d  -nd  "iity.  Coqaidering  that  on 
the  first  day  of  Augu.t,  one  thousand  eight  hundred  and  .ixty-two,  on  which 
d«y  of  the  laid  tranaaotiona,  made  up  and  balanced  to  the  .aid  first  dav  of 

JlJI'Vr  *''.T"'*  •'***'  '"""*'*^  ""*  '•''^■»"^'  "'«"  »'>«"  remained  lo  the 
credit  of  th,  niid  tran..ction.  in  the  hand,  of  the  .kid  John  Supple,  in  favor 
of   he  M.d  Robert  McLean,  the  aum  of  two  hundred  and  two  pound,  menteen 
ahillinge  and  elevenpence,    Con.ldcjring  that  the  .aid  Henry  Thftmwi  hu  a  ' 
beneficiary  interest  in  the  said  mentioned  balance  to  have  the  same  applied  in 
deduction  of  tholiaid  consideration  money  paid  to  him  for  the  said  assignment 
and  6f  the. nterc.t  therein  claimed  of  him  by  the  said  John  Supple.'    Consider' 
.ng  that  the  .aid  John  Supple  has  a  right  and  is  entitled  to  demand  and  have 
of  n^  from  the  said  Henry  Thomas  the  payment  to  him  of  the  said  .urn  of 
lune  hundred  and  eevonty-one  pounds  one  shilling  and  twopence,  with  interest 
thereon  from  the  said  thirteenth  day  of  October,  one  thousand  eight  hundred 
and  sixty,  !««.  the  said  above  balance  of  two  hundred  and  two  pounds  seventeen 
shillings  and  elevenpenee,  leaving  a  balance  due  thereon  to  the  said  John  Supple' 
on  the  said  first  day  of  August,  one  thousand  eight  hundred  and  sixtySwo  " 
exceeding  the  sum  or  balance  which  the  said  John  Supple- has  himself  in  nndby 
his  account  current  by  him  produced  and  fyled  in  «{iis  cause,  fixed  and  estab 
iuhed  at  theium  of  eight  hundred  and  sixtysix  pounds  three  shillings  and 


■*c. 


\ 
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l«  Mlldlty  .|...,f.  Cun.UlZ"^^:'T  l'''r'  ••f-*.  fr"-  i"-  forgery  ...J- 
th«  8u|H.rio,  Court  .iitini, .»  M    .      .        ^"•'«'''«"'  r«HW«l  In  thll  o«ui«  b, 

-hould  I..V-  r.„d.r«J.  d.fth  di  eholn  T'"'  "  *\'  ""•*  «"»-"«'  ^'^"" 
.nd  to  .,•  ^1.  ..d  fo'rg^  SZiZ  [^ITT  "^  *"""«'«*  ^  "-^  '-^'^ 
tl.«  i.ld  IlVnry  Thon,„  ,o  th.  ..idThn  H  •"'««""«"  thereof  m.d,  by 

Thom«  from  ,!,•  «ld  John-  Supron  tl    7J'u  T*'"'^   '''  ">•  "««»  <»">'y 

Thorn-  by  error  ..nd  «i.,  kT  SSJ^I        "f '/  '''^'"*  ""^P'*  *«  '^^  '^iH.nry 

with  laterwt  thereon  fVon,  Z  d.u  ..!     r     '  '!?'''•  *'"  "^'*  """•  «^  ""-y. 

•Ixt>  pound,  by  the  .dd  Jo  o  Supp,    b/hir^  '"^l'"  ''''  '^'^  ""»  «^  ' 

«IMn,dc.d  for  the  .nforc«n.ent  of  I,.! ,   rL"«f '''';'  f  P"'^'  ''''*   «"»  ""' 

,/      l«g.l  effoct  ther«for.  the  .«„.«  be.W t;  ^^  i,  '"r  ,"''  ^V^'^'W^.  ''"  »»thout 

.     Mid  tfon.lder.tloa  money  «„d  2.^1^  ^'-  "  "'"*  '^^"'K'"' '  »»'•»  ^o-  tho 

"     .«dol«ht  hundred  J  Xewol^^^^^^ 

Imputed  and  deducted  the^  pf'l"  k!  ^  ^'1^'""""  ^'  "^'^"'^  '«  ''•-<' 
ling,  .nd  eUonpenee  .t  M^^ed  of^e  ^  ?  'Sf 'T;  P"""'''^'^"^"  -».il- 
d.J  of  A,gu,t,  one  thouood  eigh     1  5j.  f 'L  '^""  ""  ^'"'  "?'''  «"^ 

Mid  John  Supple  for  th«  b«la„co  o    th-  .^  ^     f'V''  '°  '''•  »'"''•  "^  «ho 
-  :.  with  c,pre«iT.ipu,.tlona  t^  "for  Lt^J^r"^"^  <!«•«"«-  "'^  ir.n..etlon.. 
Mid  John  Supple  vpon  the  „id  L^^^wrJ"'"'^"*  '  '"•'*"°'  *»  ''"«'  of 
'hl««If.t.ted.  inhr.coountreuZ^^n^^  inrere.tthor.on.  by„ 

.«d.l„y-,l,  pound,  three  .III  ing, Id  etr""  ^'".'^L''' '^ "«*''«''"  '""'"^"^ 
the  ..Id  flwt  day  of  August  2  ^L.      *'«'!'f  °°«'  "^'h  i»tore.t  thereon  from 

-     <K)ndemn  the  .Id  Henr/Sk^  L'^f '  7"'  ^"''^'^  '"<  ?'«'^'-.  ^oth  ^ 
.urn  of  nine  hundred  and  tv^lt'Irdtr  '  »« tj.,  "^  Jo,.„  g„p  ,^  , 
Wiethe  .um' of  eight  hundred  .nd  siCi^Jj    /''u''"*^  f  ?  eightpence.  to 
peneeaforcid,  with  intereat  thZnXll    .  ^  *''T/''"^»''8«  .nd  eight- 
eight  hundred  and  .ixty-two  and  U.«  ^^    r    If    ^"^  '^  Auguat,  one  thouiand 
'  from  the  «.cond  day  oVllZf  IITT  '"""'^"'  "'"^  '"'*''-'  »»'«'«"' 
date  of  the  -erviee^ociCla  it^Z  r''  /T'"''  ""^  ^^^^-^ 
•nd  of  thi.  Court,  ftof    '  ^"'^' """' ^«  "^ «»'«  ""id  Superior  jUWt 

-<.<f'Tr.^oi^,„„,f„,app^„„„,  Judgment-roTOrsed. 

-ff.  «t  O.  Zfi/Zamm/-,  for  respondent  ~ 

(F.w.T.)  1       ■  .*• 
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•  ^*      Appeal  Side. 

MONTREAL,  9th  JUNE,  1868.  -      ^ 

>     Coram  DcvAL,  Oh.  J.,  Atlwin,  J.,  Caron,  J.,  DRCHHOifb,  J.,  BAoaLET,  J. 

No.  83.  \  ,        , 

^  ,       "  0.  D.  TEASEL,  ..    ,/  \ 

T    {Defendant  in  C^tUrt  beloiffl     ti'^.  ' 

AmiUMT; 

AND  ,.  ., 

ELIZABETH  PRYOR, 

{Rlaint^ 


> 


tt  Mow,) 

\  RSSPONDMT. 

H*LD:— That  i»an  Mtion  of  damagas,  bw^  oh  the  allegation  that  thb^efe^ant  knowing  a  hone 
to  be  unsound  falMly  and  IVaudnlentl;  representM  the  anim^bto  be  sqnn^'and  that 
tiib  plaintilf  purchased  tlie  horse  Itom  defendant,  on  the  (taltbofthe  truth  o^^|jOTS  rcpr»- 
<t  sentation,  it  must  be  eatablislied  beyond  duubt  that  these  tkett  are  true,  to  entitle  plain- 

tiff to  reooVer." 

This  was  an  appeal  frj>m  a  judgment  rendered  in  the  Cirouit  Court,  at  Mon- 
treal, by  the  Hon.  Mr.  Justice  M$nk,  on  the  10th  daj^  of  Jane,  1867,  oon- 
demning  the  appellant  to  pay  to  the  respondent  the  sum  of '1(114  and  interest  (|nc| 

■> '  .  -costs.  "         ;       yx     '; 

The  demand  of  the  respondent  will  be  best  understood  by  reference  to  the^ 
ipisissima  verba  of  the  declaration,  which  were  as  follows : — 

"  That  on  or  about  the  eleventh  day  of  December  last  (1865^,  at  Montreal 
aforesaid,  the  said  plaintiff  purchased  from  the  said  defendant  a  certain  browD 
horse  belonging  to  the  defendant,  he  being  then  and  now  a  horse  dealer,  on  the 
repre$entation  of  the  defendant  that  the  said  horse  was  sound  and  a  good  car- 
riage horse,  and  which  the  plaintiff  had  represented  to  the  defendant  she- 
wanted,  and  plaintiff  avers,  that  the  said  defendant  represented  and  stated  the 
said  horse  to  betound,  and  in  eV^ery  way  and  respect  Stand  suitable /or  a  carriage 
horse,  and  said  plaintiff  j9ureAa<e(2  the  said  horse  on  such  statement  and  repre- 
sentation; the  said  sale  being  BO  made  for  and^in  consideration  of  the  sum  of 
one  hundfibd  and  seventy  dollars  currency,  which  the  said  plaintiff  paid  and 
/  caused  to  be  paid  to  the  said  defendant,  and  the  said  horse  was  by  the  plaintiff 
received. 

Thvit  shortly  afterwards  the  said  plaintiff  p«rmve(2  that  the  said  horse  was 

unsound  in  hir forelegs,  and  wholly  unfit  for  a  carriage  horse,  of  all  which  the 

*     said  defendant  was  well  aware,  and  was  duly  notified. 

■.  \        That  notwithstanding  every^careon  the  part  of  the  plaintiff,  and  the  fact  that 

the  said  horse  was  only  exercised,  and  not  put  to  severe  work,  the  said  horse^ 

shortly  iifler  the  said  sale,  was  found  to  be,  and  continued  to  be  unsound  in  the 

foiDslegs,  and  unfit  for  a  carriage  horse. 

That  the  said  def(^dan£  at -^^ontreal  aforesaid^  on  or  about  the  day  first  afore- 

'"  ijji/^^^^i/i'^'^y  <i^d  fraudulently  rejaresented  the  said  horse  to  be  "  sound  as  a  bell," 

~;      «nd  an  exeelleht  carrittge  horse ;  well  knowing  said  hojte  to  be  unsound,  and 

.^      ^  that  k  was  notion  excellent  carriage  horse,  but  wholly  unfit  to  be  so  used  and  the 

.-  said  plaintiff  trufHn<;  to  the  said  representations  of  the  said  defendant,  bought 
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-.id'hr:tte£lf  r^^^^^^^^  ..L  discovered 

the  auid  hor«,  io  deftut  whereof  th      i"""^"'^  "^  *'"'  ^*''''°'^«"*  *«  ^^«  «'«^'' 

That  a  notarial  de«;  d^"^^^  -«  ^  »-  -1^. 

by  protest  made  on  the  thirt^^ntV        7' 8'''"  to  defendant,  more  particularly 

ibythemlnltVofstar/Yn        """"^'^'^^^ 

refj  to  take  ba?k  said  ho  1  „   T    "'"'  T'"""  P"'"°'  ^"^  the  defendan 
wa,  afterwards, twrithTdav      "7" .''"  ^''"^  ''^'^•'''  ""^  '"^^  •«'<* ''O'"'^ 

"  «ixtyH)ne  dollars.  ^atwrsaiis,  lor-  the  net  sum  of 

~ld,  andi.  proto7.rrdi^„',,ir''"*r1 '■'''"  '"'' '"  """i^  'to  to  be 
««-«»g  b/.S  "d  L  !1""^  »..M.fc.„da„,,  „  .el,  „tb,  u,.  l™. 

•      .h=  ..nfof  L  bid "Xtlj;^  "'""^S-' '-  «  W.0,  .i,  i. 

.bo  sub«,„e„,lj,  „|d  ,t,  i^  ,„  ,„„,^^^  party  for  wilr/     T  "r^ 
The  following  was  the  judgment  of  the  Court:  1 

-.aterlal  allegations  of  her  dedaratirn,  and  paSirriy    hat  he  h         t  "^^ 
tion  in  th  8  cause  at  th«  tim^  «p  .i.  l   P'"^"*'"'*"J^  t'>at  the  horse  m.ques- 

hun'L''L^orrL?d^^^    the  defendant  to  pay  to  the  plaintiff  the  sum  of  o\e 
d^tTth A  .  t    "  *"'"'"'^'  '*'^'''«"««  '"'''^««"  the  price  paid  deftnv 

S  [2t       '  Jk"^  ''.'/'"  P'^^^  "''"''^'^  ^^  ^he  sale  of  the  S  ho«^ 

:^:c:?s::?;:fzi-rh;^^^^^ 


Bonohar 

et 
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t 
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Xewol 

•ml 

Pry  or. 


|i  . 


whl'l\*''"'''"i!"  '"'f^'  "*'*  '^'  'PP*""»  repr^ented  the  horse  to  be  sound 

ceetonTlTeTh  '''',  "T"""'  ""'  *'»«>4'»-^  on  the  other  hand,  J^ 
ceeds  on  the  theory  simply,  that  when  the  purchase  was  made,  the  horse  "L. 
nndconnnuedtole   ansoundr   and   the  appellant  « ,.„   aZeZkeZ 

not  the  appellant  r,pre»euttd  the  horse  to  be  sound 

DJeml^r'"lfi7n   '"'l^  ("7°''^'"?.  *othe  declaration)  "on  or  about  i^AX^ 
davT^R^i    1866.     And  (according  to  Air.  Holland's  evidence),  on  Christmas 
day  (26<Ji  December.  1865),  they  "  drove  to  Church  with  the  horse,  and,  on 

tobf:^'"  tIh'"''"'^'!''""'^  ^'^^'^^"^  "^^^«"^  la^eind  unfit 
Ir -r.^     c  "*  '"'  ***'"  (according  to  the  same  evidence)  placed  ia 

0  Todav?'"'  A''rr'''^!;'r*r'""y  '""^*'""'  ^^«  ''"^""^^^  him  '.for  some  8 
or  lOdays.  And  he  added,  that  he  "understood  the  horse  was  ustd  on  one 
occasion  »fttT  that  tb  drive  the^  plaintiff  to  town  " 

On  the  12th  January,.186,6,  the  horse  was  praced  at  Alloway's,  wh«re  he  r«. 
mained  untU  the  16tb  of  that  month„when  he  was  sold  at  Tattersalls 

Allowat  swore,  that  he  cSrefully  examined  the  horse  and  that  he  was  in  hi» 
opinion  unsound,  being  lame,  and  -that  such  lameness  existed  "for  some  time  " 
He  declined  however,  although  repeatedly  pressed  to  do  so.  to  define  the  length 
ofthepenod",ome^-«n",  illoway  also  asserted  that  the  horse  was  lame  oa 
the  day  of  the  sale  by  Auction. 

Alloway  further  stated,  that  ««omc  thrte  ^oeeks  after  tU  auction  sale,"  he 
showed  the  horse  to  Mr.  Williamson,  veterinary  surgeon.  R.  A.),-that  he  wa» 
then,  in  the  stables  of  Ryan  who  had  bought  him  at  the  auction.-that  he 
brought  him  out  into  the  street  and  trotted  him.-and  that  he  was  then  vem 
lame  '•  And  Williamson  attested,  that  about  the  beginning  of  February." 
1866,  he  had  examined  a  large  brown  horse,  at  Ryan's  stables,  which  had  been 
pointed  out  to  him  by  Alloway.  In  bis  opinion  the  horse  thus  pointed  out  was 
Frmanently  unsound.  He  added  that  the  horse  «  was  also  lame,  although  not 
«ery lame." and  that  he  considered  "the  difliculty  with  thfr^iorse  mn»t  have 
been  of  longstanding."  ^  '" 

And  one  George  Clark,  a  groom  of  Alloway.  who  had  been  a  gtm  with 
appellant  during  a  part  of  the  time  the  horse  was  at  the  appellant's  stables,  and 
up  to  the  time  of  the  sale  to  respondent,  described  the  horse  as  "  sluggish." 
and  asserted,  that  his  legs  had  to  be  often  bandaged  with  wet  ba^idages,  and  thit 
Mr.  Swinburne,  was  obliged  tdgive.himla  ia«  sometime,  and  sometimes  a  powder, 
and  Sometimes  a  drench.  H(!  also  stated,  that  while  the  horse  was  at  ^Uoway's 
he  went  tender  on  his  fore  feet."     Bat,  whilst  the  horse  was^at  the  appellanrs 


he  had  never^eet^he  horse  la 
this  notwithstaiiding  that  the 
hours  at  a  time. 

This  was  ^the  respondent's 
mits  was  of  itself  altogether  i 


me,  nor  did  he"^ever  hear  of  his  being  so,"— md 
horse  was  driven  out  for  exercise,  as  long  as  two 


'hole^asCj^ which  the  appellant  i^g^tfully  sub- 
suflScient  to  sustam  the  respondent's  iotion. 
Then,  on  the  part  of  the  abpellant.  Mr.  John  8.  Hall  proved^  that  he  had 
borrowed  the  horse  in  questioji  from  the  appellant,  from   about  th^e  16tb^  July, 
1865,  to  the  30th  Aug.,  186^.   That  during  that  time  he  drove  him  every  day 
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from  River  8t.  Pierre  (mhen^^£^~~l     '       ~       — — ~ 

.  town)  to  toicnand  back\nd  mMSL  !k-  T***"*"  »■*'•»»«*  '*«.  mile,  from 
of  the  horse  «  mattriallj,  ifJ^M^B,  ^  "  ^'""^'*^<*^  driving  " 
any  uruoundne,,,  in  him."  «nd  th^^i  *T'  '^**^'  *•"*  ^^" ^^'^er perceived 
n»s."  And  he  .dded  that  h^^i  that"""  '^'^^""^  '^"*'""'  ^  '««- 
heiHwmed  to  him  to  be  'iniZ,!dtT  """T'""^  '^"''"^•'  "<>  »»>•» 
decWedly  A.a..V.,"  th..  wheX  h.i  htm  '"  ""'''""  ""''  "^^'''":«"-'  ""^ 

*oJL'^a«^M^.^A«^3:!I"S)  r^^'  •"'''"•  *'"'*^'' "--  *-  ^^ 

'A-^  «ro„,  about  hmCordW^Tf"''r^^^ 

whilst  in  the  appelJanfs  .table       InJ^A     '"'"'  ""'  "^"'  o/ iamene^s'" 
Bwore,  that  the  ho^  was  ^.'^Li    T     ^  "^  ^'^'  *""'''  ''''  »'  « 

.  SWINBUHNE  alsoteTtlr^aS/dl^lil'T''^^^ "  "^'*«^  »>y  ^J"'^- 
.      1865,  and  that  he  then  shiw^  n    <  Z^  j  *'*  '""  "*''*"*  '"^^  ^''^  ^--ber; 

or  two  afterward,  dri^g  hS  j^ltb'^l  l'"^"^^^  ""«"»  *  ''-^ 
anex.reme/^coWo„e.indthe  an^iw!«f  ^^^  St,eet,-that  the  day  "was 
h^  had  been  driven  at  a  v^TSti^r  ^  '"^  ooerkeated  condition,  as  if 

walking  with  hiniA  that  he  should  To  f".r  "^'».  '«  J»i?  «^n  who  was 
with  an  illness.  ^  InVerifioat  on^J  ht  !?  '{  '^'  ^""^  ^•'"''^  «»  seized 
10  days  afterwards  tJttenrth^K  '  ^"^T"  ^'  ""^  ^'""^^  i»  "bo-t  8  or 
of  the  condition    f   he    o,l  'u^Ha;^^^  '>^  '»- 

Christmas  day.   as  descriM  by  Mr    R  V"*'  '}'  ''"''  '^  '^'  ^''<^  on 
solely)  oaused  by  the  Te    dliL   ^  l^'  '"'  ^^  8""*  •»^'««™  0^  not 

who  says   himsflfThanifZC-  T/ ,1''"?  •""^"^'^  to  by  Swinburne. 
W-n  in  when  he  visited  him  h^ certi l        m'"  ''"''"'  '"  *^^  "'^^^  ''^  ««w 
,  to  the  state  of  the  horseTt  the  a^lT^  would  appear  to  be  lame."     Then,  as 
horse  was  trotted  ,.u  d  anj  showr        '"'''  ''*  '"'""  I^'«^«'^'  t^a*  .'the 

^bout  his/e«,  and  le^sT  H^lL  Te  i'  'tf  T  '''^  *'^°  ^^'^^^'^  --^ 
time  Mr.  Teasel  Jt  brougL  hi  t!  .  *  x?  ''"'^  '^'  *'""«'  "^o"'  tl,e 
''"et-er  >fc;,e„o/^Ae  W^fiLr-  '^'"  ^^^'  ^"'"«*«'"  «««!  that  he 

that  he  '<  „e.e.  «..«  ^.^7*"  /  a"  '""'*™'''°»'«''  "g^i"  of  Geo^je  Clark,  he  swore 

tbe  defendant."  ::<;tf;:'^^^^^^^^^^^ 

««jr  Ai»rf."  •   ;^      ^"^  ^"''^ hxm. during  that  time  any  medicine  of 

^itlu^dX^ll^^^^^^^  ^^^,  ^"Sbt  the  ho^  at  the  auction 

-apd  that  he  was  -  peZtlZZTl   w"t~^"'  ^'  """"^"^''  ^^  himself, 
^^'*e..Ae„o.«.„,.^,^^':^^j^^^e.rtaintywas„^^^^^^^^ 

was  surprised  at  the  low  price  at  whU  .t    i.  .L         .*'''°  *'P'""«'''  that  he 
and  he  «  therefore  rf.o.e  Mm^^^^'^^^l,  '-knocked  down  tahim^ 
"found  him  all  right"  An^h««!   '^"'f^' f '^'     ">  "«  trotting  cutter,  and 
-  %V' When  h?t'3,,f^f ^^7- P-»  -^^^  "only  kept  him/^eo. 

the  sum  of  $125  in  Xer  >'    a1  he  TdT^^^^  """^^  K^""-.  for 

auver.,     And  he  a^ded,  that  in  the  following  March  he 
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^-^'^. ; ' '— -r 

flaw  tho  satnehorso  in  Brighton,  about  sii  miles  from  Boston,  and  that 


lie 


was  then  ttill  owned  by  Kenna,  who  ostd  him  as  a  saddle  liorse,  and  he  wan 
mhing  tbOO  in  y'recnbacks /or  him. 

The  evidenoe  of  Allow  at,  ^u  to  the  horse  being  lame  on  the  day  ot  the 
auction,  and  vei-i/  lame  while  in  Rjan's  possession,  is,  on  the  flrtt  point  Jtatl,/ 
contradicted  by  both  awiNBURNE  and  Rtan,  two  witnesses  of  great  efperlence, 
wholly  disinterested,  and  whose  character  for  veracity  stands  unimposched  in  tha 
record.  And  on  the  second  point,  it  Is  partially  contradicted  by  Williamson, 
who  testieed,  that  the  horse  AUoway  pointed  out  to  htm  at  Ryan's  was  lame 
although  not  very  lame,  and  ia  Jlatly  contradicted  by  Ryan,  and  by  the  fact,  that 
an  American  horse  dealer  gave  $125  for  the  horse  (more  than  double  the 
auction  price,)/j;e  or  $ix  day$  only  after  the  auction. 

It  is  clear  from  Ryan's  evidence,  that  the  horse  shown  by  Alloway,  (some 
three  weeks  after  the  auction)  to  Williamson,  at  Ryan's  stables,  must  have  been 
another  horse.  Alloway  might  very  easily  have  been  mistaken  in  the  horse,  as 
lie  was  only  at  his  own  place  about  threp  days,  and  in  his  cross-examination  he 
admitted,  th*t  when  be  first  saw  the  horse  he  recognised  it  as  one  that  had  come 
from  Quebec,  whereas  it  really  came,  (as  proved  by  Swinburne,)  from  Upper 
Canada.  And  in  this  connection  it  is  also  to  be  noted,  that  Geoige  Clark, 
(Alloway's  groo%  v^ld  not  hazard  the  assertion  that  the  horse  was-  lame 
while  at  Alloway's;  he° merely  asserting  that  the  horse  w«nt  tender  in  his  fore- 
feet. And  this  same  witness  distinctly  affirms,  that  wheii  the  horse  was  in 
appellant's  possession,  the  horse  was  not  lanie.  » 

Then  again,  particularly  as  to  the  charge  of  fraud,  it  is  ta  be  noted,  that  be- 
fore Ahe  purchase  was  concluded  by  the  respondent,  the  attention  of  her  son 
■was  called  by  the  appellant  to  the  peculiar  fotmation  of  the  hocks,  which  by  the 
uninitiated  would  be  called  curhy,  and  that  Mr.  Fulford  (who  examined  the 
horse  for  the  respondent)  was  of  opinion,  that  the  formation  of  the  joint  was 
only  oatural.  On  the  same  occasion  also.^as  proved  \ij  Mr.  Holland,)  the 
appellant  told  both  Mr.  Holland  and  Mr.  Fulford  that  he  had«et;»>r  driven  the 
horse  himself,  but  that  Mr.  John  S.  Hall  had  driven  Lim  daUy  for  a  month  or 
two,  and  that  he,  the  defendant,  referred  them  to  Mr.  Hall,  for  any  further 
particulars  about  the  horse.    And  Me.  HALLtestified,  that  Mr.  Holland  called 


accordingly  at  Mr.  Hall's  office,  and 
Such  conduct  is  surely  anything 


I  made  all  necessary  enquiry  about  the  horse. 

„  but  evidence  of  fraud.     And  Mr.  Holland 

himself  withdrew  all  charge  of  fraii<i;  as. respects  the  plaintiff;  pretending  that 

it  was'Swinburne  who  had  "  swindled  "  him,  because  he  had  recommended  him, 


■(he  said)  to  buy  the  horse 

Then,  agaip,  we  have  it  proved 
horse  was  twice  driven  through  the 


by  the  respondent's  owh  witness,  that  the 
town,  and  thoroughly  tested  by  the  respon- 
dent, before  she  bought  him',  and  tlat  her  own  groom  was  so  satisfied  with  the 
result  of  the  trials,  that  he  said,— '^  it  is  an  elegant  horse  entirely,  and  don't  let 
anybody  else  have  the  offer  of  him, '  until  Mr.  Holland  will  see^you  to-morrow." 
On  the  whole  then,  apart  from  the  actual  condition  of  the  hohe  on  the  day 
of  the  auction  sale,  or  even  after^itjnesults,  ftom  the  combined  evidence  of  Hall, 
Clabk,  Eva,  Swinbubne,  and  eVen  ^li.  Holland  himself  and  the  respon- 
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>ound,  orJepnted  to  he  .7    Ani  IM.   )        «  q«wt><'»  lam^  Of  otherwise  «„. 

Swinburne.     Ani  TtlJ  1  *  """'- "^'^  '^^  overheating  attested  to  by 

dence  .,  the  «.t^^^^^^^^  noie,tabH.?,ed  in  evidence  (.ince  .uoh  e.i' 

the  horse  ^^iz:x^:^2\z'::zt  'j  ^^^^  •p^*""*.)  th.t 

bjthe  rt^spondont/  And^   th^T^     ^'''''''^r^^''^*'^^'^^^ 
proved  to  th^con.pIefe  itlett^^  ""'"''^T^  ''"''®™''  »»>''*  »'  ""» 

it,  that  when  the  ap^Lt t.^^   ^^^^^^^^^  '"^  P-o«nced 

'  this  to  the  knowIed^Tof  the  appolla't  ^"'"^  •»  was  unsound,  and 

'  theX747arrthrhi:7%?v  "•"*'  ^"''^-'  -'<>  ^^«  -««»"^ 

ia  question  ^  ^^  *•"*  hand,  of  th,s  court  the  reversal  of  the  ji3gn,ent 

wer.n,ade  ottTn  proir^taU^^^^^^       '"!  ??  ""egation,  of  the  declaration 

Philip  H.  HolC  T,Ll„»  r    '*''J"l8"«"'  ''«'«^  «»ght  to  b.  maintained. 
io^-^o^it^y^^Zlt'^^^^^^^^  only  witness  of  the  sale,  and 

''tionofhoLCuTj  nil  al  T"*'*'"'''*  *«  ^''^ '^«''«nd*nt  the  desorip- 
"  free  from  vice^Z  the  .5'/  ^^-ST'  "^■'^^'  ^°'  *  «»'"»««'  -o-nd  a-d 
;;;^.de,aet,su^r::^r^ 

carefully  used  and  only  drllj^nt  h"  /  .        ''*  *•'"•'  *^**^*''«  '»«'«'  ''««' 

,  dence,  two  utiles  fromtow     "J^hat  I,  r""  *""''  ^"""  *•"«  «t'*'"tiff'«  ^ 

suited  Mr.  Swinb u'n!  a*To' h^vin^ reV""  T  '". ''"  '°^''«'^  *^»* •>««>- 

about  theend  of  Dl^b^    orTe'btbnr'oT  T^'^'l.''^^^^  »•"* 

how  the  horse  was,  and  tended  Wm1,Teh[/r^^^^^^    *^^'.  *'/  ''"''""^'"'' 

•tfer  of  11th  January/  1867  rNoTJT'   a^    \      ™*'  to  defendant  the  let. 

and  after  this  Mr^w  nbuVne  ^ni^  ^  ^^'  "^"^  "^^^''^^  baclf  the  horse, 

Swinburne  "  den  ed  ^^0,^^^*'! 'f  "'^^^    ''""^^  "P^"  hin,,^  when  Mr 

ed  that  the  horsel/Lt^^^lt^efh:?.:  sZ'    ""'  ^''^  '''  '"^^  ^ 

thing  wrong  with  the  honJ,-  thu,  ^.  """""^^  «>  ^•^-  Holland  there  was  some 
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I'trjror. 
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J-K   s , 


George  Clark,  w/io  was  in  J^endanfr  employ,  and  aheM  the  horae  to  Philip 
Holland  before  the  aale  in  January,  as  he  says.  He  mentions  that  M*  Swiu 
burne  gave  the  horse  a  ball  or  powder  from  time  to  time  Wfaioh  would  uaaally 
inake  him  eat.  He  adds  :  "  and  I  saw  him  very  often  pointW  with  his  fore- 
'  **«*  •"  *•»«  "'•l''^.  that  i|  to  say,  first  put  forward  one  foot,  tljen  changing  and 
^  "  putting  out  th«f  othei^^f  he  had  something  wrong  with  him." 

The  defendant  examii^  witnesses  to  shew  that  the  honr^nw  sound  when  sold 
and  that  the  Imuencss  wiisj  caused  by  fast  driving  by  the  witness  Hughes.     The 
witness  Hull  droyc  the  h^a  "  from  about  the  16th  July  to  the  18th  of  August, 
1865,  and  snys  he  hetftr  j^celved- any  unsoundness  in  him,  nor  any  tenderness 
or  lameness." 

Kvnns,  one  of  the  dbfenflanfs  servatits,  says  that  on  one  occasion  Mr.  Holland 
asked  Mr.  Swinburne  if  |je  would  Warrant  the  horse,  and  that  the  defendant  said 
no;  that  the  horsewas  not  Imno  previous  to  the  sale,  and  tliat  his  legs  w«fe  not 
bandaged  after  driving,  and  that  he  never  saw  him  get  a  powder.  :\  , 

Swinburne  states  that  l^m^  plaintiff's  servant  abdut  the  16th  of  Deoeii'l^r 
driving  the  horse  in  Sherhrooke  streej^at  a  great  paoe^that  he  was  steaming  a). 
If  be  had  beeh  in  the  river,  and  thathb  then  remarked  that  ho  should  not  won- 
der if  he  should  be  sick.  He  states  that  when  he  visited  the  plaintliTi  stables 
he  saw  the  plaintiff,  and  that  oa  no  occasion  did  she  or  the  servant  complain  of 
the  horse  being  lame.  He  states  he  saw  the  horse  at  the  sale  at  Tattersalls 
and  that  he  was  not  then  lame  and  showed  no  signs  of  lameness,  and  that  he  care- 
fully examined  the  horse  at  the  sale,  and  that,  in  his  opinion,  "  the  horse  was 
perfectly  sound  about  his  feet  and  legs;  "  and  that  he  never  gave  the  horse  any 
medicine.  He  distinctly  says  he  "  never  recommended  the  horse  to  the  plaintiff 
before  the  sale."  .  , 

.  Kyan,  who  bought  the  horie  it  the  sale,  ^ays  he  examined  the  horse  anc(  con- 
sidered Imn  perfectly  sound ;  that  he  showed  no  signs  of  lameness  whilst  in  his 
possession  for  5  or  6  days,  when  he  sold  him  to  an  American  for  8125  in  silver. 
Hughes,  plaintirs  servant,  brought  up  in  rebuttal,  states  that  he  was  the  only 
Fr^on  who  drove  thfe  horse  while  in  plaintirs  possession,  that  he  drove  him 
carefully,  and  never  overheated  him. 

That  there  is^  conflict  between  the  evidence  for  the  plaintiff  and  that  for  the 
defendant  will  be  manifest;   but  it  is  8«l||titted  that  the  balance  of  evidence  is 
m  favor  of  the  plaintiff     The  b$fiJrt#e  of  professionnl  evidence  is  clearly  in 
favor  of  plaintiff.     Dr.   Williamson's  evidence  establishes  the  lamr  and  un- 
sound condition  of  the  horse  whilst  in  Ryan's  possession;  nor  ought  Ryan's  i 
evidence  to  bo  taken  as  being  equal  to  that  ofa  skilled  veterinary  surgeon  qflaige 
experience.     Swinburne's  evidence  is  given  with-  a  manifest  Sfds.     He^enies 
having  ever  given  any  advice  to  Mr.  Holland  to  buy  the  horse,  notwithstanding 
the  clear  evidence  given  by. that  gentleman  on  the  point,  and  the  fact  admitted' 
by  Swinburne  himself  that  M|,  Holland  chaiged  him  as  being  chiefly  the  cause 
of  what  he  called  the  "swindle  "  praotife^     This  affords  a  key  to  the  evidence 
given  by  Swinburne.     His  story  of  the  horse  being  overdriven  is  contradicted  by 
Hughes,  and  by  the  fact  that  he  (Hughes)  was  the  only  person  who  drove  the 
liorse,  during  the  five  or  six  times  he  was  driven  into  town. 
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.'  W^i''  * 


us 


would  glvo  no  ^arrZ   „  Z  Zn^^^^^^ 

not.  under  the  oircu.J„;:V  ho  :„r  T  ""'T  "'"^^"'^  «'«'•' 

ly  told  the  kind  of  horse  ,ho  lintifT^  I        "P*^"""*'  "«  '"  °'««^ 

kind  of  horse  ^h^lL  1  t  l^Cd  L  Mr'  '!.'"''  P""'"*'^  *»»• 
on  tbe«  ft,«e  rcpre^ntatJons  that  Zhor  w„:  J.u^  "it '  "  "'"[  ''  "" 
an  implied  warranty  that  the  horse  was  reron7b,v  t  \h  '^  ""»;'>«««>'« 
he  wa.  bought,  namely,  as  a  earringe  boZfor  n  f  I  a  T^  ^"  "^''^ 
,  f«.n.  liability  by  such  general  evidefce  asThaf  f  I  '.  .[^  "?'  '^  TT  ''"'^ 
horse,  having  borrowed  him.  some  six  wo  k   in  th  T  ^'  ''™'*  *^« 

»ho  evidence  of  Swinbum-  ImLnL  •  •  \  «"""«er  of  1865;  or  od 
Hughe,  as  well  as  b;t  "ilXs::    "  "  "  '^'  *'"^'^"^'  ^'"'»'"-  ""^^ 

po^::;dtlSh:!:i:':l:;::ir:\";  ^^ "-  -^  ^-^-«««  -^  *^« 

what  that  witness  sails'  T^^l'^^:::  7  "''"^;  ''  ""^^"^'°* 
given  of  unsoundness  in  the  legs  tC  thlf .  iT  T  .  ""  '"''""''"  *«"'^  »>« 
his  fof«-feet  in  the  stable  "  !«ff«»     V  "°  '•"     ''""^  ''^^'"  P«'°ti«g  with 

written  warrantie  /b  tV  11^^^^^^^^^  '^J'^-  ,  »-«  Coalers  seldom  ,L 
in  question ;  they  knowinr ™»t  rf  ""''J'"''  *''''"  *^  ""''^^^  «"«»>  «  5»at 
induce  P«rc'haL?s\o  brhlrnlatv  "  'o  soundness  and  thereby 

^'  is  submLed  that  the  dlnj^  ^SuT't'  "•?'  ^''''  '"  *•>'«  «"-    ^ 
further  relies  on  the  folSn7a„rho,t!L  !!"  '''  '^''""'  """^  '^^^  -P°"'^«St 

presents  at  tho  time  of  the  .le  if  aw^^jr-     TL^JTV'^^'"''''  "' 
wio  -"deceit."  warranty.       2  5/«pA««.,  J\r.  P.,p,  1239, 

"  It  is  not  essentially  necessary  that  the  false  8t«*Amo„#     e  .1.    j  » 
accompanied  with  an  intention  fo  injurrth  7a  n^^ffhl      ^^^f/f  "^-^  »>« 
which  is  sufficient  to  sustain  the  ate  y^i'S^r-  '^"rT'  ^""'*' 
lead  is  foUowed  by  actual  injury."- 76  "  ^"^  W^en  ^e  „t«,tion  ton,],. 

of  ic;i::r::?r:4^r^  r?-^-  ^'-^-!^ »»»« course 

from  vice/  is  a  .J^Zf'^iZV^l'^^  "^"^  »  P^^-^'^  4uiet  and  ^^  -. 

sure  thereof,  and  the  pwnWo  J*Z  T     »  P~P»we  from  him  to  make  disclo. 
which  ough  ia  gl  SZ  lIlZ  "**  °^.'*",^^'^*»'"««'»  ^'  olrcamsunoe 

an  ezpr^S  ,,p^S?or  X  "ri^oT^lJ"  "r  ^^^^ 
".Ordinary  oraise  will  no»  -;!i  *  ^"""V"  — ^'Wwon  a»flr«c<»,  p.  66. 

opinion.»-S7-T29  "  Z  T  ;      f  T*"''*'  "'  "  "'«'«  ^P"*^"-  of  •» 
amountio  a  fraud."-7k,  p.m^  oiwumstanoes,  will 

1.ut  would  not  warrant  W '  an^tlT     ^  ''  ^""^  *••"  ^  *°  ««  fP«»d» 
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"  If  a  purohuHor  niakoN  no  inquiries  a*  to  the  nounJoem  of  th«  tnimal,  and  the 

(odor  haa  mid  or  done  nothing  to  throw  the  purchaser  off  his  guard  or  to  oodomI 

a  (Weot,  there  ia  no  fraudulent  conoeulnient  on  the  part  of  the  vendor."— ^onas 

II  an\eat  autrement,  si  le  d6faut  de  la  ohoae  eat  oapiul,  «t  s'ii  rend  l»jBioa«  im- 
propre  4Xuaage  auquel  elle  eat  deatin^e.  Si  le  vendeur  a  connu  oe^faut,  et 
qu*il  ne  I'a^aa  d^laM,  il  a  oheroh«(  A  trompor  I'aoheteur ;  il  a  oommis  ufe  aotion 
qui  doit  doniiM  lieu  4  dea  dommagea  et  int^rdta.  S'il  ne  I'a  pas  oonnu,  on  aura 
<gard  4  aa  bonbft  foi,  et  il  sera  traitd  aivdrement.— 2  Troplong,  Vente,  No.  647. 
Si  le  vendeur  b^nnaiaaait  la  viae  redhibitoire  et  qu'au  lieu  de  le  dAjlarar.il  eut 
laiaa^  I'aoheteur  dtea  I'ignorance,  la  simple  atipulation  de  non  garantie  ne  I'lif- 
franohirait  pas.— i6>JVb.  650. 

Mais  ti  leH  par^llili-B^t  desoendua  de  oes  g^a^ralit^a  vaguea,  de  eea  louangea 
labiales,  4  une  oonolusiokezprease :  ai  la  quality /de  la  ohoae  a  fait  I'objet  d'une 
promeaae  ^ui  a  determine  Faoheteur,  oes  convantiona  na  aeront  paa  dea  pourparlera 
aans  valenr;  il  y  aura  oblig\tion  poaitive  et  leVendeur  sera  tenu  de  garantie.— 
Jb.  No.  663. 

iPvvAh,  Ch.  J.,  A  Cabon,  J.,  diuenting,  aimply  remarked  that  the  oaae  waa 
one  of  evidence,  and  that  acodrdiog  to  their  reading  of  the  evidence  the  judgment 
of  the  Court  below  was  i|^all  raapeota  correct,  and  ought  to  be  confirmed. 

Badolbt,  J. :— The  reapondent  being  in  want  of  a  carriage  horse,  oomndsaion- 
ed  her  son  Mr.  Holland,  to  procure  one,  who  in  consequence  applied  on  the  6th 
of  December,  1866,  to  Swinburne,  a  known  respeiitable  veterinary  surgeon  to  aaaist 
him.  Swinburiie  told  hinuit  once  that  no  good  oarriafi)  boraea  were  to  be  had  in 
the  city  at  the  price  he  proposed  to  give,  but  reeotamendiSd  him  to  look- over  th« 
horses  in  the  appellant's  stable.  Mr.  Holland  aoeprdingly  visited  the  stables,  and 
in  the  absence  of  the  owner,  the  stable  groom  ihowei^iim  the  horse  in  question. 
This  waa.  his  first  visit.  After  calling  two  or^thr^e'  time^  he  met  Teasel  himself, 
to  whom  he  stated  his  want  of  a  carriage  horae  lbi»  his  mother,  when  Teasel,  he 
aays,  pointed  out  the  horse  as  tb^oply  One  hd  thought  might  suit  him.  After 
some  conversation,  Teasel,  speaking  of  the  horse,  said  that  it  was  a  dull  horse, 
had  the  work  in  him,  but  Tequired  a  little  more  urging  than  a  high  spirit«d 
horse.  The  day  foUowing  Mr.  Holland  called  again  with  Mr.  Fulford,  in  order 
that  Mr.'Polford,  who  waa  ttuuLdered  by  Mr.  Holland  to  be  a  judge  of  horses, 
mig|it  az^ine  the  faorse  in  question.  On  this  occasion  Teasel  directed  their 
I^Wti^n  *<>  the  peculiar  form  of  the  hooka,  which  he  aaid  were  najtural,  although 
^oiainhipt^  might  oall'them  ourby,  and  Fulford  agrekl  that  they  were  na- 
tural. On  this  occasion  also  Holland  asked  Teasel  to  warrant  the  soundness  of 
the  horse,  bui  Teasel  replied  that  ho  would  not  warrant  that  horse  nor  any 
other  on  any  ^nnderation.  Teasel  referred  Hftlland  for  farther  information  to 
Mr.  Hillll;,  w|lo  bad,  driven  the  horse  for  a  jnonth  or  two  not  long  before. 

Holland  i^n  cdled  with  .respondenVs  servant,  and  drove  the  horse  and  was 
satisfied  with  hifn.  After  all  these  ample  opportunities  afforded  him  of 
knowing  all  aboiM)  the  horse  apd  satisfying  himself  during  six  days  by  unrestrict- 
ed personal  examination,  by  Mr.  Fulford's  inspection  and  survey,  by  information 
from  Swinburne  and  Hall,  and  by  repeated  trials  by  himself  and  his  servant,  who 
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him  it  wa.  a  very  «„«  horl    „d  I7ull  """, "  '^""^  '"  '^  '^<  •"<«  ^'^ 

I"w4  d.y,  the  16th  dZ    r  h!^.       "T""""'  "'^  '«"•     ^"  »''«'  ^^l" 

"  The  day  w.,,  „„  ex.rcu,"  y  oohl  o„'  .nd  t ^  ''""."'""  •'"  ''"'''~'''«  '»««»• 
"condition,  a.  if  ho  had  bL  1,00  ZVl     ""'"  "'  '"'  ''"  »"•»«» 

"  «w,  that  I  could  not  help  romarkinl  M  .  "^  '**  '*'"*'''  '''*»  "•>•»  ^ 

"  that  I  Hhould  not  wondeHf  tL  ior^h?  '"^  ""i  "''"  """  '"''  "•  ^^  »»'•  «"«. 
Swinburne  wa,  called  n  to  att  J  ^0  hr""  "'^^  '""  i"'' "  '"^  »»'•»"  ^he^ 
influenza,  and  -ppearci  to  L  La  vorv  h^"^  ""  ""'  '"'^  '^"•"'>«''  »"«  ^'^  »»•« 

the  horse  w.«  Jd  by  auUon  t  T.  Z^  II  J'"'  i!"  *''*  ^'^'^  '^•■»""^.  ^«««. 
1    »  .u  .         •'"''"'*  *"t«"all8  to  one  Tiv«n  fnr  »a^      rw. 

dent  then  sued  appellant  and  t,btained  judunient  forU  T;  [.  ^  »  *  ""'^'" 

the  said  sum  of  |61  and  HITS  th^^l?  ?!"'*'*''*  •^'''^'""'''' '*»''«'«» 
Teasel  appeals  frl  th."  juLL     wE  T     "      T"'""'  '"•'^  P"'^  ^  ^eaael. 

as  in  distinguishing  betwl  thetr  »  ^  ""  """  "  **^  '''*  ^"'  ''*°"''"' 
demand.  The  declfraUorbarth:.^^^^^^^^  'T''  "^  "-  '"  '"PP*"*  ^^  '"e 
Jhleh  are  alleged  to  haveTuL'rtrpr^^^^^^ 

first  arers  the  representation  to  be    ••  rr»r"i,  "*  ''**  "^""""i  t''"     - 

carriage  horse,"  the  breaeh  bein«  "  that  sh!  M  f  '"  ""  '  "^""'^  ""^  ^''''d 
to  be  unsound  in  his  fore  C  !„.  ,.  »  VT  ""  P""''"*'  ''  '"  '"«»»^ 
-ond  avers  the  reprTnt^^i ""thr't  ho  '"  '  ""'"««  '•«''^"  ^he 
excellent  carriage  hor'se  ••  the  rLch^L  '^^^^^^^^^^  """'  ■"  *  ^"'  "»<»  »" 
^Vauduleuv  heca.se  the  horse  was  no^Zdt'ltllXr^"""  ^-^"'--^ 

th';^f:r:^:;:.yr.tl^^^^^^^^  ^-^eissu,  ana 

that  the  soundness  of  Vhr«e  and  ^  nlZ        .  ^l^"'  "^  ''"""^'^  ^  '^'«'. 
an  excellent  one,  •«  distincTa  5  d  ffernf  t^n^  ^  *  '^'T  '**'"'  «'P«-"^ 
and  yet  unfit  for  .  carriage  whils    Zl    T-  ^T"^  "  *■""«  ""y  »»«  «"««i 
riage  hor«e  foryears,  thouS'nott^^L'.ln'''  •:?."  "''"'^  "^^  "««^»'  ""- 
of  soundness,  sJai«Sy.  ff^'r  ^  T^al^eS       '  ''^  '''•"•  "  "'*'""  *  P^'f^^'on 
".al.     It  is  likewise  LngTwk^"^:rT^^^^        whether  man  pr  ani- 
presentation.  because  ^1^',^^^^^'^'"!.        '^"''*"'  '"'"""^y  ""^^  '«" 
both,  frtjm  both  EngIi8tfa?dT,^r«h  r     ^l-  ?  ''  '"  "°*'"«  »»'''«ri««'  «-  to 
hasneither  been  ave^ "t  p^:^MaYe  ^^^  *'' 1^^^^^^^ 
alleged  misrepresentations.   ^7llVuJT"'  l"°'  '^*^  ^'^'^  "P"'*  «>« 
a  contract,  whilst  representation  sIXS    .  7  ^  n  """^^'^^0^^  Part  of 
-its  at  law  m  thes/respec^^  thtdiZ^^^^^^  T'""""'  *"  "  ~"*"°*-  ^^ 
"iarepresentation.threeTrcuitt^^^^^^^^^ 
the  representation  .a.  contrary  to  the  f^^ZT ,1^ hZ'T^::^'^ 
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knew  it  »o  t)«  contrary  tr»  tliu  fuct ;  and  3rd.  Th«t  the  r«]io  rapreMntation  oaumid 
tlio  oontrtiot  ti)  bo  luudu  by  the  other  party.     But  in  luiu  on  warranty,  thoM 
eireuuiituiicoH  need  not  concur,  beeauoo  uo  queation  oan    be  raiood  upon  tb« 
teitnltr  or  the  fruuJ  of  the  niiNruproaenUtion  :  proof  of  the  warranty  and  of  ita 
breach  boin^  alone  auffioient.     In  Kngland  the  rule  of  the  law  ia  that  a  party 
who  htti  f<ot  un  unftound  hoipto,  baa  no  remedy  unleiw  rhero  is  a  worronty,  or  un- 
loia  fraud  is  proved,  beoauR«  in  general  the  itcller  of  a  boras  only  warrant*  by  law 
that  it  ia  auoh,  namely,  a  horse  and  nothing  more.  Key,  a  Tery  intelligent  French 
author  in  hii  recent  worli  op  Hedhibitory  actions,  clearly  gi?ea  the  rule  of  the  Eng- 
lish law  whilst  coroptTring  t,b«  lilnglisb  and  French  systeifis :  «  //  n'y  n  pan  en  An- 
\  "glitfrre dr  loit conaernunt  le$  vice$  Redhibitoitr* dm  animaux  domrntiquei.  Lfih 
"toil  ne  rtmnnaiment  pat  de  gnrautie  penir  la  bond  ou  qualiti  dr  la  chote 
"  vendue  i  moiiii  dn  convention  pnrticuli^rt  dun»  le  rontrat,  et  $au/  le$  utag«» 
"  (h  commerce  et   le  cat   de  frauds  de   la  pari  dii  retidet^r."     In   France 
and  bore,  however,  a  legal  warranty  4'ttaofaes  Upon  the  seller,  biit  this  legal  war. 
ranty  is  for  the  same  purpose  as  the  English  con ventiooal  warn|nty,  the  protec- 
tion of  the  purchaser  against  latent  defecU  and  di»eau»  which  ore  presumed  to 
be  within  the  knowledge  of  tlie  horse  dealer,  and  not  of  occasional  buyers.     The 
1,614th  Article  of  the  French  Code  has  been  transferred  into  our  Civil  Code 
under  its  l,422od  Article.     From  the  evidenoe  adduced  it  is  clearly  established  ' 
Ihat  ToaBel's  observations  made  about  the  horse  in  the  course  of  his  conversation 
with  Holland  were  not  the  alleged  representations  of  the  doclarntion>  and  that 
Teasel  positively  reAised  all  worranty  for  the  horse.     Now  by  oiir  common  law 
there  is  no  verbal  warranty  for  such  sales  when  the  price  exceeds  a  certain 
amount,  ond  the  legal  warranty  extends  only  to  three  defects :  Asthma,  glanders, 
and  chronic  pleuritia.     The  redhibitory  action  is  said  to  be  "  une  action  particu- 
"lidrepar  laquelle  I'aobeteur  agit  centre  jle  vendeur  d'une  oboso  ddfectueuse  ji 
"  oe  qu'il  ait  ii  la  reprendre  &  cause  des  vices  ct  ddfauts  caches  qui  s'y  trouvont 
"  et  qu'il  n'a  pas  declare,  &o.     Ces  octions  ont  lieu  en  vortu  d'un  contrat  parti- 
culier,   &o.     Bion  aussi  sans  convention   partioulidre  par  la  disposition   des 
"  lois."     ThoM)  hidden  defects  are  such  "  qui  ne  ae  reconnaissent  paa,  oomme  la 
pousse,  la  morve  et  la  oourbe."     Thi^  rule  will  be  found  in  2  Loisel  p.  45,' 
Rdgle  17,  Liv.  3^,Tit.  4  and  2,  FerriAre  Diet,  de  droit,  vices  redhibitoires.  Al-  < 
though  the  legal- Warranty  thus  holds  the  vendor,  these  vio^  mMt  be  co-existent ' 
with  the  sale,  (md  Galissctlitatfle  the  ralo  in  commenting  upon  the  article  of  th« 
French  code  whidh  «p|tfIestQ  our  article  identical  with  it,  '^<  ren^rquons  d'ailleurs 
"que  Tartide  on  disant  dtSfauts  caches  de  la  chose  vendlie,  a  ndcessairement  enten- 
''  da  parler  des  d^faats  existanta  fta  moment  de  la  yentc,  oar  no  d<Sfliat  non  cxis- 
"  tant  ne  pouvait  fiUre  un  d(5faut  cach6  et  il  serait  absarde  d'imposer  an  vendeur 
^<'la  garantie  d'un  vice  qui  li'aui'ait  pas  existd  au  moment  de  la  vento."     Now 
these  redhibitory  vices  specified  are  such  as  "  rendent  la  chose  vendue  impropre  h, 
"  I'usage  auquel  on  la  destine  on  qui  diinini|ent  tellement  cet  usage  que  I'ache- 
"  tear  ne  I'aurait  pas  aoq^ise  oa  d'cb  aarait  dofinj6  qu'un  moindre  prix  s'il  los  avait 
^<  connasj^    Bdt  it  is  essenClal,  that  the  vice-Aust  be  cachi  and  dso  anterior  to 
the  sale.  The  common  hiw  ^tablishes  a  oeirtaia  number  of  d/iys  from  the  delivery  '. 
within  w^ioh  the  redhibitory  recoone  wa#  allowed  and  j^oi  afterwards ;  during 
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thii  d«l«j,  the  warrantr     f   .u 

«»  b«  no  doubt  th.t  thi.  I.W  ^^^^'I   ;•  ''•"'•'y.  "d  »o  l.fr.     The« 

Wtorjr  rcoou«o  wm  not  uL  ^Uh'^  I.T.        V  '^•'^'''  '"«'   »»••  '•<««»l- 

refuM^  of  !•„.,, 0  w.,ra„t  it;  ^u  'j  J,''"   ''  f  "»•••'  «>^Mio«   |„   th, 
*"t.oo;  "l»nthl.Guyot,a;,,ifbX.Zn     M.*  '«»"•'•»«'•'  W^  ooo.id- 

^  proved  not  that  th,  «.!,«,  M  doubl  It  '^,'1,'""''>'J'  •^"o".  «»!««  U 
.  AatothiaTeue,  «  not  charged  with  Tu^K  \     '■  .""^  ''""^  *''«  ''K''  •"-• 

•0  that  the  partio.  n,.^  ba  "  17^171  *'""'^  '"''*  "'""''''  »>•  "^-r-od 

wnto."     In  avory  view  of  ^,!^TT     .     "*  **'*  '«'''''•  «»•«««»  "paravaot  la 

;«-.b,e.  rt™i«h'.:ret:^trbt^ 

♦o  con«ider  thi  oaae  aa  it  h„.^   ''*'™'  ^ut  it  would  be  unoourteoua  at  leaat  not 

«"«'i;'.  rule,  it rf:.^  ";^i:  -  :!;,-^^    it-  e„,„,  ,,^  --- 

-t  be  hi,  protection,  whej.  no  wTrrrntyT.  '1',^^  ""''  '"'  """^  ''»'«'•' 
know  If  the  fom,  of  the  horae  ianlh!  ^  .?  '  •""""*  *'  *'  for  him  to 
F«-.-nd.he.houldtr,hL  ;rn  ,;'^^^^^^^  -'^^  '»  "My  to  suit  hi.  pu|! 
•ndmannerof  going.  ThiaiaUlddlwnbT^ri  '"""'"''"'""«*''' ^"'J"^ 
the  purohaaer  i,  deceived  he  1  t  huout!"^^,  '^  '''  "^  '^'  ""^  «"•"»««".  'f 
liberty  to  inatitute  inquirie,  bTlomL     I  "  """  ^*"'''  ^«'  »>«  ^.d  perf  ot 

«ontation,  made.  ^         '    ^  *"""P**«"^  P*''""".  of  the  truth  of  theVepro 

"  ooul^  not  be  ex^n  e7f     j;^^^^^^^^  '^^  «^  '^  we.e  a  repreaelZ 

express  a.-en.e„t  attache,       holrolV.r'^'V''^"''  n-erwithout    ' 
«»le.    4  Taunt  785  ;  3  ^  Coni  Tes  ,    ^  """""'  **°J'*''">  »»>«  time  of 

'aw  as  to  the  legal  warranty  „"how!  H  nv"  '"  "''"  '^'P^^ »«  *»»«  French 
uafit„eBsofthe\r«,,wh^^raltZiL''.?  r.  ^""'*'  "  *»  »•»«  •"«««<* 
2  East  321.  that  if  tie  ho«e  hlT  1„«  ^.^"  'T  ''"'"''«'  '"•'^ '»  "  ^eld  in 
ther.  will  be  .  ath,og  pr^ult Ln  th  t'*"  '  "  ''  '^'~'"'  ''  «'^-":^  ""^i" 
here.  *^  ^  esumpt.on  that  it  answers  its  fitnesa :  such  waa  the  fact 

unfortunately  for  the  respondent  th..  '*"^''""''«'y  *<>  the  time  of  the  sale 
«.c  horse's  legs,  and  J^h  I  loZtn: L^Tf.'""^ '" 
Ba~n  Aldorsonheld  in  MTnd  Ror22rth.r  '?/ '^^  «tyle  of  leg,, 
no  bo  unsoundness.  UnsoundnL T^.f  ^  ^  u  *  ^"'^"*"  "^  "'"•P«  "o-W 
t"r»of  the  horse.  wherebyT  a  Zde  J  ,e J ^tt  T*"^""-  -  the  struo- 
«.««t  be  some  diaease.  9  M.  &  W  670  2  «  *  ^5^^""  '*"*^'  "  "^  '^'" 
J^  must  be  clearly  proved  that  treS'rknlof^'  ''"**«  ™PP«'*  t^ia  action, 
There  was  no  such  proof  in  thisl^r  -'  '»5«Mdne,a,  4  Oar.  P.  4^- - 

-4:r:::^i:i:i^^^^ 


•■4 
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'  >l  tihu  ai8taj||||kl  av«HnB«iiliiof  h«^  IinjImM^m  b  thU  «aaM  f^lfi  i  CootlclariDg  thM 
I'M  Mid  horse,  itlie  s»l>je«;t  nt  iff miotttkim  %i  Mb  onuM,  wu  not  WBrranUd  in  anj 
way  at  tbc  time  of  tin*  saj^f  ibcrfurby  ^iM^  appnltant  to  the  rvnpuntJcnt,  nor;, 
hj  bint  rtprcMut^d  in  )i«r  •■  bjr  litr,  ia  ttwrrad  antj  tlleKfld  in  bar  aaid  deolaraUo||V 
CQii»i4«ring  that,  at  th«  fjNue  of  the  aaid  aal«  of  tha  uid  horaf  bj  tb«  laid  appaliiuiP 
th«  said  bona  WMKflt  for  the  piir|M)ii«  r<H|iMr«d^jr  h«r,  and  ifipi  madn  and  hmama 
h^n  h'/  (ll-tr<MMiu«iit  rfc«iT«>d  in  her  ew^>y  and  um*  ;  CoimidarinK  thut  it  ta  nok 
proved  ii^mt  the  "aid  hor*e  whn  iiifooted  by  anjr  of  th«  defoota  and  liiwiaaiM  wbiob 
nrcording  ta  law  render  the  vendor  tha  legal  warrantor  ttreraof  for  the  apaoc  of' 
time  alter  delivery  tht>r«of  limit«<l  bjr  law,  tDd.  that  the  itaid  reapondent  eauaad 
tha  laid  hoha  to  b«  aold  «>n  her  own  aeoiiuot  long  after  the  aaid  apace  of  time, 
ao  liuiitedby  law,  hud  ninpaed;  C'onaid«>ring^tbat  in  the  judgment  ib  thiaoauM, 
rundon'd  by  the  '•nid  rirouit  Goiirt  dn  Uix  timth  liayoi'  Jirnc,  eitthtt-cn  hundred 
and  aixty-oevjen,  there  wna  error  :  doth  roverae  the  aaid  judgmont,  and,  pro- 
ceeding to  redder  auoh  Judgment  lui  the  auld  Circuit  Court  aliould  have  rendered, 
doth  diamiM  the  aaid  action  of  the  aaid  eppellant  with  ooeta  in  hia  fliTOi^. 
ugninit  the  wid  reMpcftidcnt  of  tlio  Maid  CirouitTonrt  and  alao  of  thia  Gourkof 
Appeala.  ■  '  •  "  ri 

Judgment  of  the  Circuit  Court  rcveraed. 

Slnichan  Bflhimr,  Q.  C,  for  Appellant. 

A.  it'  W,  Hubrrtiuit,  fpr  Ke»p<UuK'9t 

(••  »•)  : 
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MUiVTREAL  S^Mb^ifhOH,  1868. 
Coriini  BbKthILOT,  J. 

"  ,-  /    '  No.  901.  *  ,        •      ' 

*. 

Iliithm  ft  III  n.  Solman  ft  al. 

U^il  :  Thitun(i«rl)Mrod<>orcivll  l'roc«Hlaraof  Low«rCan«dB,art.1W,tib«rlfl'ti«laniof NTTloe 
of  •  Writ  Qt  tummoni  m*;  b«!  contaatad  on  motion  without  Improbatlon. 

The  defendants  made  the  folloi^ing  motion  :  "  The  defendants  declaring  that 

"Ihey  contest  the  sheriff's  return  in  this  cause  written,  move  to  bo  allowed  to  con- 

t-iirithout4mprobation  the  said  sheriff's  return  aa  to  the  aervioe  of  summona  io 
icaiise  upon  them,  and  th«t  upon  any  mquele  to  be  had  upon  their  exception 
%    a  la  forme  fyled  in  this  dauso,  they  be  allowed  to  prove  (withov 
~~    improbation)  that  the  said  rctumH  of  the^beriff  ia  untrue  in  statnMHntfUio 
sheriff,  «enred  the  defendapts  with  thevrSNnn  this  cause  mtre  l^ 
defendants  being  at  liberty. 
'   ^  (The  defendants  undertaking  tha^  the  sheriff  shall  have  previous  notice  of  any 
Budhfjen^j/Me^'e.) 

iirianu—tjndet  the  Code  of  Civil  Procedure  of  Lower  Canada  art.  169, 
utefi'be  contested  on  motion.     The  motion  is  therefore  granted, 
^  °         'jt  Motion  granted. 

•C.,fot  Plaintiffs, 
for  DialAMts. 
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In  Appo,I  fr,.„  eh«  Suparlor  Oa||t.  Di.triet  fll||oot«.l. 
<^«".m  I),;v...  C.  J.,  Cam,..  4.,  D..rM«„,|,.  j.,  B^m,..r,  J. 
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By  I  ,|r  doc  ar.t.oh  tl.o  plaintiff-  .llcRod  (hat  on  Ih.  Uth  of  M.rch  IRM 
they  Hold  „  public  auction  (John  Lm«i„«  *  Co.  auctionZ  1  TJT'f  !  .' 
«  ocrUin  immovable  property  AvmMi^A  i„  »!.„   i    1  '7      "'"  '^"'^°"«^*«i» 

1  hat  dorondunt  had  ahoo  refiiM-A  »nn^r>«  «...  *l      ' 

the  Utt'Ma^h  IfiSSf  "'"'  '*'""'''  ^'"'^  '^  ^''*  memorandum  in  writing,  of 
of  '  .^,fr  '  !    '    r  """"«''*  '''''"^  ♦*'^8B  stuted.that  the  property  consfated 

Peter  M  010'^"  j.^^  *  1^  fh'^'^f  ""  ^'*'"**'' "  " '^°"«'"« '^  *^^ 
M«eInto!h  -^    uV^  ^      '^'  '*^  '"^"^  ''"°»  »'«'«°g«d  to'  the  lato  Petor 

g«NC  .nd  bequeathed  not  .n  fwi  .„d  .b«,lute  property  to  hU  hein,.  to  ^it,  "  hil 

Vol.  xrr^s. 
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liMl^o«»*  ohiMron  then  IwraiiiRl  to-be  born,'/but'tli<I  by  hii  will  burtheD  the  said  property 
'Boll.  witli  eubstitutldn  tiercpf  ufkor  tho  jicudi  of  bis  daughters,  to  wit,  Isabella  and 
;.r Frances  Macintosh,  two  of  the'iplaintifft ;  and  that  tho  property  was  Bot  there- 
fore OB  falsely  nllcgi'd  in  the  mcntotailduin  in  writing,  the  absolute  firoperty  of, 
to  wii'^  belonging  to  the  heirs  of  the  late  Poter  Macintosh^  and  could  not  there- 
fore be  legally  sold  i is  such  by  tliein. 

TJ^at  as  to  tho  share'  of  his  daughters,  to  wit :  the  $aid  plaintifftf  the  said  lote 
• '  Pet^  Macintosh  declared  it  to  bo  his  will,  that  the  same  be  invested  in  landed 
propierty,  "  includhg- th^  house  and  premises  I  now  posses  and  occupy  in  the 
"  City  of  Moiitreal  at  the  foot  of  tho  current  St.  Mary's"  (to  wit,  thepropierty 
in  question),  "  whith  will  niukc  part  of  their  lot,  apd  for  which  they  will  account 
"  to  oiy  other  le<;ati:08  afior  the  cvu^ation  of  three  disinterested  persons  named 
"  by  Uny  executors,  br.by  the  advice  of  seten  friends  ond  rululivos,  homologated 
"  by  t'bo  coinpetcnt  lutlioritics  at  the  time  in.oase  my  executors  should  disagree 
"  or  should  have  (lc]mrtcd  this  life." 

"  Alnd  I  express!  r  forbid  that  any  part  of  the  shares  of  my  said  children,  being 
"  daugbters,  be  in  aiy  wise  engaged,  aliened,  attached  or  othermse  diverted  from 
"  the  intention  I  hare  to  leave  the  shares  of  my  daughters  for  their-support,  tjieir 
"  education  and  the  educatitmof  their  children,  to  whom  I»uhttitutethesa%d^pro^ 
"  pertypfter  their  i  eath.  I  also  expressly,  forUd  thot  any  part  of  the  said  pro- 
"  perty  tuuko  pi^rt  o' matrimonial  conditions,  and  that  they  will  enjoy,  manage, 
"  receiv<!  rents  and  ilo  all  things  thereto  relative,  witj^iout  the  <3pntrol,  authoriza- 
"  tion  oi'  paTticipati>n  of  their  said  husbands  /-espeotively."  . 

"  1  utt|iiiint  the  Slid  I'alty  Bent,  my  witie,  Neil  M.-icIntosh,  my  brother,  and 
"  Robert!  Morri.s,  m,  r  friend,  to  be  the  executors  of  this  my  last  will  and  testament, 
"  and  I  revoke  all  f  )rmer  wilb  or  vuulvils  1  may  Luvu  piado  previ^s  to  tbe  date 
"  hereof."  .  ' 

Thiiit  tlUe  snid  will  of  tho  liite  Peter  Macintosh  was  and  is  .cnregistered  in  the 
RegiRtryH)ffico  for  he  County  of  Montreal,  to  wit :  was  so  duly  enregisfered  on 
the  3rd  September,  1844,  as  would  il]>pear  by  the  certificate  of  the  Registrar,  on 
the  copy  oKsnid  will,  fykd^by  the  dei'cndunt.to  form  pnrt  of  his  plea. 

Thiit  the  ftlaiiitifiB,  Isii^bella  and  Frances  Macintosh,  upon  the  death  of  their 
faither,  the  said  |ut(  Peter  Alaclntosh^  which  took  place  in  1833,  accepted  tho 
estate  so  bequeath!  d  to  them  by  his  will,  with  substitution  in  favour  of  their 
children,  and  entered  into  possessinn  thereof  under  the  restrictions  of  his  will 
as  to  alienations,  substitutions,  &c.,  and  that' having  so  acquired  it,  they 
could  not  alienate  or  divert  ^t,  &c.,  and  that  neither  ot  the  date  of  the  said 
memorandum  in  wiitiog,  nor  at  (my  other  time,  had  they  any  legal  right  or 
title  in  and  to-  the  said  propehy  'ib  question,  to  Fell  and  dispose  of  it,  or  to 
authorize  tho  said  J  ohn  Leeniiiig  ti,'l^..\a  sell  the  same  by  auction  as  belonging 
to  the  heirs  of  the  SI  id  late  Peter  Maolirtosh. 

That  as  to  the  allciiationsof  ibe  plaintiffs'  declaration,  that  attheidatdof  the  me-' 
morandum  in  writ  in; ;  the  plaintiffs  were  seized  us  proprietors  of  the  property  in  ques- 
tion as  having  acquiicd  tho  sunpu  by  Sheriff's  sale  on  9th  November,  1857,fbr  $800, 
that  that  pretended  acquieitijbn  by  them  under  Sheriff's  title  was  made  under 
a  previous  concerted  arrangei^unt  between  tbim  and  their  mother,  the  said  Patty 
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v>hich  it  wa,  subject  under  th  e  lZ7Jh  it      T        "^  "'"  «« W.Va«,V,„  to 

without  an,  neLtJ^^'  -^no/thetrJ„ther  the  late  Peter  Mac  Intosh,  and 

M,cintoJto  .ell  tL  r:s  r/rr;i7'.  f  "ir  "^ ''- '"'-  ^«'- 
^^nt  to,.,u  debt,  i!!:p::;!;:i!z!:::^r  ^^-^  ^-^^ 

plaintill>..  Isabel  a  and  ^afcerMtlnlothr       Tk  i"""  """"^  °""'-*  ^^e 
"onnjly  bound  •  a„d  wh.rh!!  ^       *"  ^'''' '^"^  *''''''' ^''•'y  »«re  per- 

.«  well  l.„..„  b,  .fc.  p,.i,,  J.„,  ,^^  /^.^  l-««/B^r.„fl^"°c;«l  ™  '.' 
»"  represented  ..  the  SheriS',  ,ak  ZT',1.       ■      S    '  i""  "  °°'  '^''  ">"'" 

Tl^t  moreover,  if  the  property  bad  h-cn  brnngb\  sa)e  witbonf  „„„  k 
^PC«rt^rra„ge.e„t  ^istiag,  yet  there  was  noLeX  or  ^p  aS"t 
permit  t^e  property  to  |^  eold ;  and  in>«onnnK  the  vml^rlL-T 

Plaintiffs  answered  in  effpnt-     in*      'i'i.„i  u  \ 

ch..gS..d  b™^w!3  L  .r  "^  """f '"  I"-"""  i"  *!•  O.UM,  w» 
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<  That  they  did,  on  the  16th  April,  1857,  make  a  d^laistement  of  said  property. 

That  under  said  judgment,  sail  land  vrats,  in  due  course,  sold  by  the  Sheriff  to 
the  now  plaintiffs,  and  the  plaintiffs'  title  under  which  they  sold  the  same  to 
dchoda  it  is  the  title  so  acquircc  by  them  from  the  Sheriff  under  the  said  judg- 
lucnt.  •  1 

That  said  debt,  for  the  payment  of  which  the  property  was  sold,  being  a  debt 
creutel  ly  the  said  Peter  Macintosh  lopg  anterior  to  the  disposition  ot^  his  last 
will,  the  purchase  by  the  plaintiffs  of  said  property,  in  the  possession  of  a  curator, 
from  the  Slieriff,  was  a  just  and  lawful  purchase,  and  cannot  be  dititurbed. 

The  plaintiffs  also  pleaded  a  gcner|l  answer  to  the  pleu  of  the  dufondunt. 

The  Court  dismissed  plaintiffs'  aaitbn  by  the  following  judgment  :^The  Slst 
March,  186G.    Monk,  J.  ' 

"  The  Court,  &c.,  kc.,  kc,  considerioK  that  in  and  by  their  action  and  dtmande  the 
said  plaintiffs  seek  not  only  that  the  defendant  be  condemned  to  take  the  title  by  them 
tendered,  but  also  that  be  be  adjudged  and  ordered  to  pay  them  tin-  .sum  of  one  thousand 
three  hundred  and  twenty-five  dollars  currency,  being  the  first  instalment  or  one 
fourth  part  of  the  purchase  money  for  tie  lot  of  land  and  prcmisea  purchased  by  defen- 
dant, with  interest  thereon  from  the  15tt|  Akj  of  May,  one  thousand  eight  hundred  and 
sixty-five,  until  paid :  Considering  that*  he  jd^fendant,  by  the  facts  disclosed  by  the  evi- 
dence adduced,  has  just  cause  to  (ear  tim|i  he  will  or  may  hereafter  be  troubled  by  a 
revendicatory  action,  or  otherwise  by  dr;d  on  behalf  of  the  ai>pele»  to  the  substitution 
created  by  the  last  wilt  and  teptament  of  the  late  Peter  Macintosh. 

"  Seeing  that  the  defendant  has  not  demanded  security  against  the  consequences  of 
such  trouble,  and  that  the  plaintiffs  have  not  offered  or  tendered  such  security. 

"Considering  that  the  Court  hath,  not  the  power  to  order  such  security  under  the 
issues  joined  in  this  cause;  and  seeing  linally  that  the  said  defendant  cannobby  law  bo 
compelled  to  pay  the  said  sum  of  one  huusand  three  hundred  and  twenty-five  dollars, 
and  interest  as  aforesaid,  until  and  after  the  security  above  mentioned  be  given,  and 
that  consequently  no  condemnation  fur  the  pnyment  of  the  snme  can  legally  issue  or  be 
given  in  this  cause,  doth  dismiss  the  plaintiff's  action,  &c.,  Ac. 

Torrance,  Q.  C,  for  the  appellants,  .said  :^The  issues  in  this  cause  may  be 
fairly  raised  by  one  coneisc  question,  viz.,  was  the  property  in  question  charg- 
ed with  any  substitution  having  Icuul  effect  under  the  will  of  the  late  Peter 
Macintosh.  Itcfercnec  to  the  law  ais  existing  between  the  time  of  the  death  of 
the  late  Peter  Macintosh  in  1833,  when  his  will  came  into  operation,  and  1855, 
when  the  law  was  changed,  will  shew  (the  facts  of  the  case  being  in  full  view) 
that  the  question  as  above  must  be  answered  in  the  negative,  and  that  the  sub- 
stitution clause  in  the  will  never  took  effect.  According  to  the  law  beiween  1833 
and  1 855^4a  order  to  give  effect  to  the  rights  of  suhntituis  under  an  acte,  it  was 
absolutely  necessary  that  the  acte  should  be  insinvi  and  published  jti  open  Court. 
No  other  form&lity  could  take  the  place  of  this.  Kegistration  would  not  do,  for 
the  law  did  not  prescribe  or  recognize  it.  The  statute  substitutinglriegisfration 
fori  insinuation  and  publication  only  came  into  force  on  SOth.  Ma^,  1855.  18 
Vic.,  c.  101,  Consol.  St.  L.  C,  cap.  37,  S.  29.  Up  to  that  time  the  will  in  quesi- 
tion  had  liever  been  insinuated,  and  since  tlie  passing  of  the  Act  it  has  never 
•been  registered.  ^  The  will  was  registered  in  1841,  but  that  formality  oould  not 
avail  to  protect  the  rights  of  parties  claiming  to  be  mhstituia,  as  the  law  then 
•declared  insinuation  and  publication  necessary.    The  defendant  in  this  case  van- 
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after  theActof  186rc„letJforf  T  "r."''  P"''''"''""  ""'  ^^'^'^'^^^ 
The  regi,  .ration  of  I84Z '"!!  Z7  f  1°  """  '""'  "'''*' '"'""°  •^«"  ••««'«^'«d- 
1856      1  t'««oZ  clrtl  theT^i  bo  dcolared-to  have  boon  dono  under  the  Act  of 

binding  ,ffecTr„dtttrni?i     "'l'"'*''"*'""  "'"""«  "«^«'  •'"•^  ""^  «<'K«1  or 

.nd  ouU  to  bervel«ld     A .[  ""'  ^^  J»^«'»«'"^  «PPe«'ed  from  i,  bad 

complied  wi.h.VhJrtLtion^.nrT"'?  '"  "■^"'"^"*'*  ^""^  »»  '•-'""'•"- 
to  have  e,rec.,  ow  „«  ^  h'f-or  It  1  """  ""'«''  ''*^^  *^"  '"  «'^<'«  «-'««' 
obtained  by  Patty  Belt  the  wTfl  If.l    ."  ^""^'''  ""'  '"''*  ""'*«••  »  J«<J«™«»t 

bypotheq^o  upon  the  proltv  for  .h«  .    '"  r''""  ""'"'^'  °'^«"*'"«  "  ?"«>'' 

plaintiffs  submTt  they  hZl.:  ^"  '''f;""'"'^-     1°  ^hese  two  ways  then  the, 

with  a«b.tit«r„     Tst     BeZ       ;   "^  '^1  *'*  P™*"'*^  "--  ""•  "barged 

p.inBin  .atio      f  the  will     2^  1""*  l'""""'^  ^"  ^^'^  -ubstitutio^ 

■i#oha,«e.     It  was  pretended    ;  ?'  P™**'*^  "«"  *'«*  »»  '»««fy  « 

i.  exprS  declared  rtrwuijf   h"  l' t7 rZ^'A'  '^  *"«  «^«'--    '' 
bis  daughL  were  for  t^e  r  sll^^and  1  T  *•"**  *«  »'••'«-  "^ 

children ;  Lt  Mr.  Court   ndTwatJ  in  17  "  if  "  '"  *•"**  ''^  *'^«'' 
Perty,  owiL  to  its  position  -«.  T   •        "  deposrtioas,  state  that  thopro- 

^r/if  t^c  uL'     1,  '^  '^"'^  i' adequate  to  the  sup- 

advantJuHfor  thl  to  L  MhTlfo  J?  T'  '•"*'"'  ^"'^''^ »«  "-»'  •»*>- 
ratively     Any  one  aLai^lV    .fT'^  ""**  '"'*"**''«   "oney  more  remune- 

tben  in  the  c^n'tre'onbe  e  !     4eL^:t  rM-'^'t"?  *''""  "'"' '''  ''^'^ 
ward,  and  pr.  p  ,rfy  in  the  ^i  J  1 1"*'  "^  ''"''**'"«  ••"*  '*'"«  ^••«'«  go°e  went- 

featly'carried  out  Mhe  spirT  f  I  tr"^^^^^     ''''"^''  *'^"''^"'  ""«  ""»•- 
the  spint  of  the  will,  ,n  order  to  the  sup  jort  of  the  testator's 


MMintoih 
■nd 
Bell. 


iOTHOKiriBS  ON  BBHALf  OP  PIAWTIPKS.  V     • 

fiW«  ll»  •iitaUliition.  "^         "  "■  "»  "'•'"••i"!!,  !■ .  TJid  i»h,  art 


12R 


COURT' OF  QUEEN'S  BENCH,  4868. 


MMintoib 
•ad 
Bell. 


daughters.  It  wu  made  in  the  utmost  good  faith,  in  the  b«H«f  ^^at  the  testator 
liimnir  would  have  approved  of  it  if  alive.  The  plaintiffs  had  no  intention  to 
buy  ^property,  but  eventually  did  so,  to  prevent  its  being  saorifioed,  as  the 
evidcnceestablishes.  The  judgment  of  the  CoUrt  below,  although  it  does  not 
at  all  touch  the  question  raised,  seems  to  indicate  the  only  defence  tha£  the 
defendant  oouldt  hare  made  if  ho  had  jutt  faiue  to  fear  trouble.  Under  the 
statute  (Con.  Stat.  L.  C,  cap.  36,  see.  31),  he  should  have  demanded  security 
against  the  oonsequenees  of  such  trouble.  As  he  did  not  do  this,  ^e  had  do 
other  defence  to  an  action  of  this  kind  by  plaintiflb,  having  a  clear  title  under 
Sheriff's  deed,  and  otherwise,  and*  the  plaintiffn'  action  ought  to  have  been 
'  maintained. 

Datf,  Q.  C,  for  the  respondent,  said  : — The  respondent's  evidence  consisted  of 
the  following  exhibits :  1  ®  Will  of  Peter  Macintosh  with  certificate  of  enregis- 
iration  thereon  ;  2  ®  Copy  of  the  writ  and  declaration  in  Bent  et  vir.  vs.  Mac- 
intosh et^l.  3®  Copy  of  admissions  in  d»<to;  4°  Copy  of  ra<f^(e  appointing 
Fatty  Bent  Tutrix  to  Plaintiff$,l$t  March,  1833;  6°  Copy  of  Tutelh  ap- 
pointing  Jame$  Court,  who  had  been  previou$ljf  after  hi$  marriage  with  hii 
wife  Patty  Bent  Joint  Tutors,  tutors  to  the  plaintiff,  3rd  of  August,  1844; 
^  6  *^  Copy  of  the  inventory  of  estate  of  the  late  Peter  Macintosh  taken  by  Patty 
'  Berit  as  Tutrix  to  the  plaintiffs  in  1833 ;  by  which  it  appears  that  the  assets  of 
the' estate  of  the  later  Peter  Macintosh  in  debts  due  to  and  real  prppcrty  belong- 
ing to  hia  estate  were  valued , ^£9891  9    7 

Whilst  the  debts  due  by  the  estate  amounted  only  to...,.u.^^...     943  6  11, 

JShewiiig  a  surplus.... £8848  2     8 

That  in  that  inventory  the  property  in  question  stands  eyalued  at  £1500  and 
£32.  that,  besides  the  above  assets  of  £9891  9.«.  Id.,  the  household  furniture, 
ice.,  appears  by  the  said  inventory  to  have  been  valued  on  pages  10,  11  and  12, 
«t  £290  8b.  3d.  and  £61  lis.  9d.,  together  making  £361.*  Of  the  admissions  of 
appellants  as  to  the  identity  of  the  property  mentbned  in  the  inventory  and  plead- 
ing, and  that  plaintiffs  were  the  «ply  daughters  of  the  late  Peter  Macintosh, 
Frances  Macintosh  being  now  the  wife  of  David  Allen  Poe  Watt  (also  one  of 
the  appellants),  and  that  appellants  accepted  as  legatees  of  their  father  under 
his  will,  and  took  possession  of  their  bbarcs  of  his  estate  left  by  the  will,  in- 
cluding the  property  in  question  ;  and  of  the  depositions  of  David>  Allen  Poe 
Watt,  one  of  the  plaintiff's,  James  Court  and  John '  Macintosh ;  all  three  wit- 
nesses examined  by  defendant.  David  Allen  Poe  Watt  says  he  attended  the 
sale  by  the  Sheriff  on  the  9th  of  November,  1857,  on  behalf  of  the  Maolntosli 
family,  and  bought  the  property  in  for  £200  for  the  family  to  prevent  it  being 
sacrificed.  That  he  signftd  the  Sheriff's  Book  in  which  the  entry  of  the  sale  was 
made. .  That  he  had  not  then  received  the  names  of  the  family  in  whose  name 
the  title  was  to.be  taken.  That  the  blank  was  afterwards  filled  up  with  the 
names  of  Isabella  Macintosh  and  Frances  Macintosh  as  the  purchasers,  through 
Jiim  as  their  agent  That  (he  property  was  well  worth  £1000  at  the  time. 
Thiiiks,  taking  unto  account  the  buildings  upoQ  it  at  the  time,  worth  £1250. 
That  the  suit  was  an  amicable  one.    That  when  the  suit  was  brought  Mr.  Court 
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Tl!^^'n\^'  "«™  oocupanu.  of  the  4,romi«».  and  had  been  for  .  number  of 
jZlr  r  'J"^  r-P"'''*  ^'''""  '"»'  »'•«  consideration  of  £60  .  ,  af 
stdTin T  "•"  "  ""^  '''  '•''  '^""^  ^»''  »^«  -"»'»•-  of  »he  plaint  ff'T: 
pa.nt.ff»  or  the  rent  during  that  period.  That  the  proceedingB  to' bring  th.! 
property    o  Bale  were  taken  after  legal  advieejthat  it  could  be  legallv  don 

'      atel:  .^"thrt?  ''  fT'  '''  '""  wifeV  annuity,  and   .1^2^:, 
anncaWo,  that  the.  mtent.on   was  to  obtain   the 'sale  of  the  propeHv  bu 
OS  0  t  e  ulfmate  intentions  of  the  plaintiffs  with  respeet  to  purg'Tt^e'pro- 
Fr.y  of  the  subst.,„Uon    eeould  not  «peak  With  ecrtain^.     Tl'nks  if  was  S 
or  £70  PC    annuo,  he  and  his  wife  allowed  the  plaintiffs  for  the  rent  during  the 

.€1,50  at  the  t.me  ,t  was  sold  by  the  sheriff.  John  MaelntoshVbTother  of  the 
rjamufc.  says  tha^he  and  his  sisters  consulted  together  on  thesubjeet  of/tl^  s  e 
f  thcproperty,  and  after  taking  legal  advice  found  it  could  be  iZlly  X  und  r 
he  annu.,ygrantcd  under  the  u^arriage  contract  to  his  mo.her.Stty  Bent  wVfo 
fJan.es  Court,  and  consequently  came  to  .heconclusion  to  have  it  sold  Th^ 
Ir  Court  and  his  „.o.her  had  for  several  years  occupied  the  pr^^.y  ^^bnt  1 
d.ffieuhy  whjch  existed  in  resect  to  the  sale  was,  that  by  the  wiS  of  h  f.,  r 
t  was  HubstUutca-and  could  only  bo  legally  .old  under  a'dcbt  con  raeted  b 

S.l  ob?r  ^^  t"'"  "V'^''  log»ladv1.ers  was  that  it  could  Cy'?,. 
good-fitle  obtu.ncd  u^dcr  a  judgment  obtained  on  his  .nother's  marriage  contract 

"nt  object  J''atthesu,twu8consequentIyi„st;tutedfor  that  purpose  and 
tbat  upon  the  judgment  rendered  the  propj^ty  was  seized  and  sold  by  tSir 
P  ment.uned  .n  the  sheriff  title.     That  jo  attended  the  sale.     Mrf  W  tt  w  " 

•W  uT    ;'.'"  rtn  ?"*'*  -/-•'I  for  £200.   HasnoticedTl      r 
Watt  8,gned  the  sher.ff  sale  book,  sign/d  his  na,ne  as  the  purchaser  of  it  fo^ 
h.s  8.sters  ;  that  the  object  of  the  sale  ,^as  to  obtain  a  title  alrdi„rto  WlJZ 
op.n.ons  g,von;  considered  the  property  at  the  time  was  worth  £1250      ^ 
aw  re  U.0  sher.ff  com,„ission  would  be  augmented  according  to  the  price  a 
w^ueh  the  property  was  sold,  and  that  it  may  have  been  a  rea^n  for  hav^n"  til 
property  sold  so  low  to  save  expense ;  thinks  the  property  was  bought  in^t  /! 

::XtT  T-r '"  ^  ^^ •«  oaiI.'  bJ  what  autr;;:;;:: 

wards  Mr   Watt  put  ,n  h.s  aster's  name  he  does  not  know ;  that  it  was  in  order 

understood  .t  was  legally  sold,  and  that  the  sheriff  title  thus  obtained  wJS  avail- 
able for  future  sa^.  His  objection  to  the  production  of  the  inventory  of  his 
father  s  estate  .s  that  h6  is  not  bodnd  to  furnish  papers  to  Mp  the  defence :  that 
here  were  moneys  realized  from  the  sale  of  lands  in  Upper  Canada  which  went 
to  pay  off  Mr.  Courfa  advances.  The  only  evidence  adduced  by  appellaiHs  in 
rebutt^  was  that  of  tile  same  Johl»  Macintosh,  brother  of  theplainti^to  prove 
that  the  inventory  e^ibited  i  much  lar^r  estate  than  was  received  by  thoee 
who  took  under  the  will  of  his  father.  That  his  uncles  William  Macintosh  .nd 
J«eil  Macintosh  becjimo  .nsolvent  before  they  paid  the  sums  mentioned  in  the     ' 
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inventory  dh  duo  by  thoin,  but  ho  anys  that  hit  co-he.ir»  and  him$tl/  ranked  upon 
their  catalei  through  thiir  tutor  for  a'lout  jCHOdO,  nnd  received  in  oil  ubout 
■even  pcnoo  half  pcimy  in  the  pound.     That  over  and  iibovo  the  real  OMtiite,  th« 
OHtatoof  hiH  father  did  not  roaliao  over  £140(>  to  hin  children.     In  croHn-ex- 
aniination  this  witncns  etated  ho  had  hoard  that  $<>me  nwrtgoget  were  given  hyhi$ 
uncli'H  on  lands  in  Upper  Canada  ai>  tecurity/or  the  num,y»  then oved hin Jother't 
ettalf,  but  what  the  landH  were,  and  to  what  extent,  he  wan  unable  to  Kay  ;  that  he 
preHumet  they  were  told,  and  tiiiint  have  heen  aecountedfor  hi  fore  they  couU  rank  on 
their  uncle's  estates.    That  thy  were  takm  at  an  evaluation  at  that  time.  It  was 
done  in  the  usu.il  way.  Doen  not  nmember  the  value  they  were  taken  at.  Cannot  tell 
■  where  the  information  eon  l>egot.  Thinks  Mr. Court  rendered  an  aeamnt  to  the  A«'fJ, " 
hut  is  not luisitive.     Thai  under  Hueh  eircum-tanccs  and  with  Huoh  evidence  the 
Court  below  should  have  oonsidcrecJ  that  the  plaintiffB  c(hild  not  give  a  nood  and 
sufficient   title  to  the  defendant,  and  have  dlHUii^Hod    the   appellant's   action,/ 
reHpondent  submits,  mj):ht  n^irxonnbly  have  been  eipceted.     The  appeHonts  in/ 
inatitutinR  this  appeal  hitV'e  -bhmitted  that  tho  issues  in  this  cause  may  he/airljj 
raised  by  one  couqise  question,  via. :  Was  the  property  in  question  charjrcd  wit? 
any  substitution  having  legal  effect  under  the  will  of  the  lute  Peier  Macintosh/? 
And  ihey  answer  that  question  Ist  by  the  following  cubtcrfiige,  not  pleaded  Ir 
thought  of  at  theqrgument,  vie.,  "  that  us  the  law  stood  between  1833  and  1855, 
"  to  give  effect  to  the  rights  o(  substituis,  it  was  necessary  that  tho  arte  should 
"  be  insinui  and  published  ii^  open  court;    registration  would  not  <lo  ;  ih!it7tho 
"statute  s^bst^tuting  registration  only  came  inro  force  on  20th  May,  1855." 
Whether  the  will  was  insinuated  or  not,  ond  whether  the  enregistration  pro/ious 
to  the  sheriff's  sale  was  equivalent  to  insinuation,  were  not  put  ip  issue  by  ap-. 
pellants.     If  not  insinuated  the  appellants  cannot  invoke /or  their  tfwn  benfjit  in 
fraud  of  their  children,     But  the  statute  made  the  registration  a  iuffioicift  sub- 
stitute for  the  insinuation.  The  will  was  enregistercd  by  the  plaintiffs  inj  1844, 
that  enregistration  is  their  title,  and  it  would  bo  absurd  tossy  that  there  Listed 
the  necessity  to  re-cnregrster  after  1856,  as  the  publicity  was  then  thJre.     A 
search  at  the  registry  office  would  show  that,  af?fer  1865jji8  welLas Jcirej  the 
sale  effected  to  purge  the  property  of  the  substitution  was  mode  o/?^  18165, 
namely,  in  November.  1867.     The  statute  dimply  states  that  the  enregistration 
shall  bo  equivalent  to  insinuation.  '    T 

2nd.  Tho  appellants  hope  to  have  succeeded  in  shewing  that  thcyLid  con- 
trived to  purge  the  property  of  the  substitution  by  concerting  with  their  tutors 
and  mother  to  bring  the  property  to  sale  by  the  sheriff  under  a  judgment  ami- 
cably obtained  at  their  own  instance  for  a  pretended  debt  which  the  assets  of  the 
late  Peter  xMaoIntosh  were  ample  to  meet,  buying  in  tho  same  for  the  nominal 
sum  of  £200,  when  it  was  notoriously  worth  £1250  ;  and  when  the  assets  of 
the  estate  of  their  father  shewed  by  the  inventory  an  amount  of  nearly  £10,000 
after  deduction  made  of  the  liabilities. 

Such  unjust  pretensions  the  respondent  submits  will  not  be  countonanoed 
under  the  appeal.  The  authorities  cited  by  the  appellants  undersuch  ciroum- 
stilnccs  can  have  no  application  to  the  case  ;  and  the  respondent  therefore  con- 
fidently relies  upon  the  judgment  of  the  Court  below  being  oonfi«ped. 
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r 


after  hi,  death.  There  were  rer.f  l3  '"  r^."^  '^  ^^'^'  "^  '"''»  '^^^^ 
plaintiff,  were  two,  whom  hoTr  fi  Lr  ^  t  '  ''"'"  ™""''^"'  "''  '•>«'•»  »»«* 
•legatee,  of  the  lot  of  Zd  and  T  Tv."  '■"*  "'"  ™«de:„,«fructuaryi 
tKpropert,  whereof  ;„"tobi„rrZj^^;^  "'  thi, 'eonteatHtion"^^ 

.  will  wa,  dated  on   lOU.   Novel  berl  83"''""  ""*"  /''°'''  '^-«--    ^-hej 

administration  of  the  c,tate ;  tt  It  er  did    /iTar.     "T"   '"'  "^^1 
•  dauKhter,.  mi„o™  „t  ,he  time.  „nd  hi,  widlw  Patty  B '",•'"'  '"•  ""'^   *'" 
w.-d„,„ppoi„tc.dtheirt„trixonthelstofXe?  ?^^^^  ^"■'7'"«'  «'- 

JamoflCourt,and  she  and  herwcond  husbanrr  •     V"'''"''^'"""'""'''^ 

^     ;..id  minor,  in  1844.     In  JunuZimn  7"  "''^'"'"'^  J"'"'  '"*«"  '«  "'«' 
'M;ourt,,„ed  theappollants  th^of  1  bv^nt!:';''  ""''"'"'  '^''^•'  ''""^""J 
ofthe,aidproperTa,,piei„;u:l;r'u:t„^te  ! 

year,  of  arrears  of  the  eal^annuity.amounfitr^.n  f         -"^'^  """'  """  **="    ' 
obtainedagain,tthemon28thFcb   1857    £.;'"' '''''°''J"'^K»«"tw^ 
legatee,  abandoned  and  <f^i^u.rZ^^^^^^^^  "ypothecar,,],.,. 

-  exeeution  by  the  sheriff  i„  t\^  fosJioZ'^ou^^^^^^^  ''""" 

"•ljudg«d  by  the  sheriff  direct  to  the  nnn^llf  .      '''«''^''"*»«»»«»'.<'nd 

.^•heriff-,  titLherefor,  an         al/ro/aof ;  •'''"'  ™'^'^  '    ^ 

n««</>./uv,...V.,  thereof.  On  the  iZ  3k  ««^  .'"  •  ""  "'  •"•^'''''»"'  ^ 
tl.e  same,  they  caused  the  lal^  h|,l^  «^ft  ^Idr""  r"''''^'''^"'"-'^ 
...g  conditions  :  "  1st.  The  nroner  v  !«  i!^U  i  T     "''  ""'^  "P«"  **>«  <'«"«'^- 

Hheriff  to  the  present  ow„rr7bvlr^  2"'^-  '^''«  title  i,  from  the 

IWsicntobe^.venoni:7pXt8;it  '"  ^''^"  =  ^'''• 

purchaser  on  the  24th  March,  e'x p  nse  of'  fed  and  of  T"*"'  ^^  *''^ 

to  be  paid  by  purchaser,  whi  i/  0  pari  1    1    Z  "''  '"  "f'""""' 
signing  the  condition, ;  5th.  The  term,  oftavm.nr       ^"'  '^P«"^«  "^  ^t'°  "d 
■    the  deed,  balance  payible  in  for  anil  fc 
eent."     The  sale  w„,  effected  for  XK^S  A5  ooTl        "'T'  "'  "^''"  ^' 

chaser,  and  signed  the  conditionsof  sale  aufcZoi  ^^^^^^^^^^ 

declined  to  execute  the  deed  of  «,le  tendU  K  t  ^''  buthavingafterward, 

in  conformity  .ith  i^e  coltX^t^^^^^^^  ^™-  -^  P-Pa-d 

dent's  plea  is  in  substance that\he  Imd  ^^.'"^^''"'^''.tb" action.     The  rospon- 
•  tffted  to  fl^eir  children  and  th„  Ak      k  /^    ^  bequeathed  to  them  w.,  substi- 
tbat  the/coljirXthl"!^^^^^ 

tobeenfoa.edagain,tthepro^rtytftt.trcoIl     v^^  "nd  allowing  ff 

their  sub.sequent  plircha^T^f  ,H  blsh  £  "«'"^^'verf«!  «.„«,««„<  of  it,  and  that      „ 

the  prop4  f  J  the  e#:  „f  Z  It&lt  ""'  "f  t"'^"'  '''  ""'  ^- 
under  the  Sheriff',  deed,  and  therctta  Tv  '  "m""  '  *^'"  "''^'"'''  "'-- 
the  will  having  been  r^ister!^  nUr  T^rd:^^^ 

course  against  the  affirmation  of  h/anill  '^       ^"^  ""!*  denegation  are  of 

iated  in  the  condition, TJe  audit  fc\^^^^^^^  *••«  '^'^  -  «tip.: 
dent  conclude,  hi.defen^tr2lJl.^K"^*''*V"'"^  """*»•«  "-P««- 
Plaintiff,'  action  withtrrraZ/r'^!.^/.^*"'"'^'"^  of  «>• 

tion  without  praying  f|r  4y  adjudication  against  their  alle^d  pro- 
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prioJury  rinlit  to  m  II  the  proporty  un  leKufeoH  under  tho  will  or  ogainHt  their 
pro|iriutiiry  titlu  under  (ho  Shuriff's  muIu,  tliul  title  beiug  allowed  to  reiuniu  vuiid 
and  bindinjj  un  tlioni. 

It  liiifl  doublK'NS  cHoiiiHid  tlio  notiao  of  (ho  rcHpondcnt,  that  tlio  bequest  of 
theHo  partieuliir  liindcd  preniiMJS  in  U)«ufructuury  enjoyment  to  the  teHtator's 
ditU}>htoiH,  with  the  pro|H)rty  over  to  their  ehildrcn  uftir  their  decoamt,  wua  a 
fljieoiul  bequcMt  in  their  I'avour,  ultoj^eliier  irreHpeetivo  of  IiIh  Kouorul  CHtulc,  and 
bcoiinio  vested  in  thciu  upon  their  couiing  of  ago,  fur  their  hupport  and  niointc- 
niinee,  as  a  limited  legid  proprietnry  right,  irreH|>octivo  of  tho  oxeoutors  or  the 
aduiinislrution  ol  tlio  eHiato,  whether  it  was  rcprewnted  m  more  or  loss  by  tho 
inventory.  It  is  uIho  in  evidence,  jih  mutter  of  fuot,  thut  this  estate  did  not  carry 
:  out  the  Bguro  of  tho  inventory,  and  that  over  and  above  tho  spooially  bequouthod 
real  estate,  the  teHtator's  entatc  did  nut  realize  over  £1400  for  bin  obildrcn. 
Whatever  tho  amount  of  tho  realized  cHlate  might  bo,  this  bcquoathbd  property 
was  buyund  its  effect,  oxcnpt  us  being  liable  for  the  payment  of  ony  dtjbts  that 
might  bu  djie  by  the, estate,  and  all  tho  averments  of  tho  plea  as  to  tho  force 
de  I'inventaih  hrjo  of  no  im|)ortunco. 

The  renpondent  has  aim)  apiie.ircd  to  have  not  attended  to  tho  diHtinotion 
between  tho  insinuation  required  by  law  for  substituted  property  and  tho  regis- 
tration of  mortgages,  fbese  are  i>ot  legally  identical,  the  former  being  le  droit 
^public  for  the  xpi'cial  purpose  of  interfering  with  substitutions  or  entails  of  real 
estate  and  facilitating  its  general  and  current  disposal,  whereas  by  the  hypotho- 
oary  registration  tho  charges  and  oumbranocs  upon  real  estate  were  made 
publiely  known.  Tho  insinuation  was  de  droit  public,  and  tho  want  of  it  could 
be  objected  at  any  time,  and  even  tn  the  Cour$  d'Appel  if  not  objected  to  in  the 
CouTK  OriginaircB.  The  enregistration  of  the  will  in  1844,  under  .thd  Mortgage 
Registry  Act, was  not  tho  e4|uivalcntof  the  necessary  insinuation  of  ihedtvit  pub- 
lic, which  only  had  effiot  pro  futuro  in  1855.  Tho  pluintifis  are  not  therefore  in 
any  way  open  to  tho  charge  of  subterfuge  in  this  respect. 

It  is  quite  truo  that  the  power  in  tho  appellants  to  sell,  under  the  terms  of 
the  will,  could  bo  only  prccaiious  and  limited  to  their  life.  Tho  law 
clearly  allows  i\wgrii!iii,  the  institutes,  to  alienate  the  substituted  propcrty^jiceord:^'^^ 
ing  to  their  life  interest  in  it,  and  conditioned  to  bccomejin-ftbsOttrte  title  in  thq 
purchaser  upim  their  decease  without^childrenfbcoauso  in  tht^t  event  the  pre- Vv  t  y 
«ari()u»ncs8  of  the  riuht  WQuldbccbiiie^an  absolute  property  in  thejfr^v^,  and  the 
^•HpiraHceut  the  fuhstltiit  could  have  no  fruition,  and  hence  there  would  have 
— -been  no  substitution  ;  even  thus,  the  power  of  alienation  is  in  the  appellants, 
and  their  deed  would  be  a  good  deed  to  the  purehasor,  but  it  would  give  him  the 
exception  arising  ffiun  trouble.  It  tnay  also  be  observed  that  the  non-insinuq- 
tionof  the  will  containing  the  substitution  is  a  legal  proteotion  to  the  purchaser, 
l^cau^  he  is  not  bound  to  know  that  it  is  substituted  property  unless  there  is 
insinuation.  Hence  to  divest  tho  gr^t;^  the  substitute  must  8u^vive  him,  and  if 
there  be  di/ailltmce,  no  survivor,  it  is  au  profit  du  grivc  ;  so  also  this  applies  touti- 
foia  an  di/aillance  p<ir  Vinexistence,  incapaciiiou  re/us  de  Vappelli.  Thevenot, 
No.  301,  "  La  propri^t^  appartient  au  ^t6v6  jitsqu'i  ce  que  la  condition  dont  le 
fid^i-commis  depend,  soit  urriv^,  jusque  cela,.  le  gr($vd  est  vdHtablemeat  ct  pie!' 
■  .^    4,      --  ■.  '.       ...      ■    '       .  ■ 
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,  V  uum.  .HI ,  t,u3of,  Rep.  Vtrbo.  HubHf.  p.  62:>.  mti  it  it  onlv  il»li««««i        "* 

nmmt  Kj,,  No.  790,  ,l,«t  i,  „,^  eom,m>n  ».,.    il,..  ,.,„  .   .  . 
iiu«.|uiiie8    m    Ront    BujoU ;    la    vonto    est    aI<)rH  do   ni1ofl«.rM     „li» 

b.oo»  „u,q„el,  ris  j.  J„t  4  propos  do  .■addrc«.or  1  V"  7e    .pS  nNe' 

3!k  K    *i    r  *"^  "  "  •""'"'^^ "'"'  **"^  ^'ou't'-  debt  wm,  a  le^al  and  W 

debt  by  tho  te«tu.or,  haviag  ita  origin  before  the  date  ^  his  wiiraSfC^iw 
atany  ogal  tlaje  after  his  decease.  The  judg,.,ent,  therefererwhirwaa  '^0!. 
.n  her  favour  be.n«  for  a  just  debt,  and  the  j„«p«ftfprocecied  I|'     ZXt 
r""  ,      :'  property  within  her  pHwerr^taelc!  the  aaloTth    tC^tt 

1^Z^^^^^\  """"'^*''  *''°  P"''^'*^'  independent  of  i4s  substitute 

.t^n!-'i?         ^'  *^'«""'P-^7«  I^'-dJudieatuirounderalegalUtletaSd 
»ge.     Under  these  authorities  the  law  has  given  to  the  appeninla  a  l«.».l  'JUtI 

The  respondent  purehased  under  these  conditions.  The,«  wi  a  Sherds  urTnd 
obj«t,ng  .n  h..  oonclnsionaagainst  the  Utle  or  against  the  condition  of  purJil 

inrnst^o  wuJV"       '  '"««"?**'*  !»7  *!••  Superior  Court,  and  yet  that  Court, ' 
inoonswtent  w.th  its  own  suggestion,  dismisses  the  action  upon  the  terms  of.  m 
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plea.    Th*  judgmUt  «.f  the  Huptrior  Court\  U  oot  eom«t»  iind  the  apfMlUniN' 
Mtion  fhonld  bavo  bcon  aiaintainfd.  \ 

Tho  judgment  in  opfMal  waa  luutivd  a<  TolloWa :—  < 

Tha  Court  *  *  *  Con«iid<«rin«  that  tho  i«ld  Iminoveuble  pro|)etty  in   the 
■aid  dflolari^tinn  of  the  appollunta  dcwriUid  nod  W>t  forth  wu*   Usquiuthwl  to  tho 
•ub»titut«B  »f  tho  Ruid  oppcllanttt  by  tlie  lule  I>lcr  MucInto».h  tlioir  father,  ia 
and  by  his  lui<t  will  and  ti'Muniont  ruKirrcd  to  ii^  lh<'  dtclnrution  und  ploudiDKH 
in  thitt  onuHf,  which  wiid  iuimoveublo  prop««rty  wtm  ^ImrKtid  and  iiublu  notwith 
Htunding  kuuIi  Hubtttitutcsd  b«|ui»tt  with  nnd  for  the\iiuymt«ni  (iflho  debt  and  inort- 
gftKCa  thereon,  created  by  the  anid  I'otor  Miiclnltwh^  itnd  roniBinin^  undiHoharKi'd 
at  bin  deceuno  ;  connidcrinj^tbat  tlm  mid  pro|K«rfy  it-M*  NtirctVontJnil^udiciaain's 
tiikcn  in  ciccutinn  by  the  Shiriff  of  tho  DiMtrict  ot  Monu/iil,  under  a  writ  ol 
fieri  fufiat  ile  UrrU  Iwuud  nuiiiiiKt  the  mild  propi6ity\  in  virti^cof  a  judfrment  ol 
t!he  8iip«irior  Court  for^«!  Siifl  dimrict,  lorn  debt  dilc  by  tho  eatnto  nnd  nuccch- 
Bor  of  tlio'Aid  laic  I'ctor  MiuInloNh,  by  him  crinlvdlbolun!  hi"  dcuth,  und  wiim 
by  the  Huid  fcibcriff  in  due  I'orni  of  mid  itecordinK  to  Itiw  ndjudged  (o  tbo;.iwid 
UppcllantH  »H  iidjudicntnireH  nnd  purclimiprN  t,hcieui;  unijl  a  title  therefor^)  bc|ijin|V 
date  nt  Montroul  on  the  thirtieth  diiy  of  April,  one  tluJuonnd  cinht  hundil^tf%bd 
fifty-eight,  wuh  by  the  onid  Sheriff  ilicri  cxicuted  und  delivered  by  hitn  toy«niii 
appclluntf,  whereby  tho  mild  nppclliiriiH  thcncofnrwurdlbcciinic,  and  were  trlie 
nbpoluto  Ic^al  owners  und  proiirictor^  of  the  nuitl  property  ;  eoBcidering  that  the 
enid  InBfwili  nnd  tehtnnicnt  contimiini;  the  wiid  MibniituHon  was  not  insinuntcJ 
and  publifhcd  iiccordiiij;  to  nnd  nn  rcfjuircd  by  liiw,  unld  tbat  the"  re/^intrution 
thereof  on  llie3rdi'iiy  of  ^cpK  yibei,  1M4,  pr(  vliruM  to^lie  Sficriff'H  a<lju«licutian 
aforesaid,  could  not  by  law  disturb  or  in  any  way  interli.t|w1th  the  proprietary 
rights  iu  the  said  properly  acquired  under  the  Sheriff's  udjuii^ioM  by  the  said  np- 
pellants;  considering  that  the  Huid  respondent  did,  by  the  LreCnUrnt  ofpurebuse 
»ou$  iiiiiff  pint  dated  fourteenth  day  of  March,  one  tbiusund  eight  hundred  . 
and  sixty -five,  in  this  cauKC  fykd,  purcliaso  tho  said  propbrty  froiu  the  appel-" 
lants,  and  lor  .which  a  deed  of  sale  was  to  be  ej(,ccuted  between  them  on  the 
twenty-fourth  day  of  the  suid  month  for  the  price  and  upon  the  terms  and  con-,, 
ditions  therein  mentioned;  considering  that  the  said  resfondent  did  refuM  to 
execute  the  huid  deed  of  sale  by  the  appellants  tcildcred  iai,  him  on  the  firteenth 
doy  of  May  of  the  year  last  aforesaid,  and  hath  refused  toctjmpleto  and  carry  in- 
to effect  his  said  purchase;  considering  that  the  respondent  hath  not  by  bis 
said  pleadings  to  the  action  and  demand  of  the  appoHaola  specially  objected 
trouble  or  apprehension  of  trouble  by  reason  of  the  sale  of  i;he  said  property  nor . 
ony  other  ground  in  law  or  in  /act  against  their  said  octioq  and  demande ;  con- 
sidering that  in  the  judgment  rendered  by  the  said  Superio  ■  Court  in  this  cause 
»t  Montreal  on  the  thirty-first  day  of  March,  one  thousand!  eight  hundred  a(iU 
sixty-six,  there  waserror ;  doth  reverse  and  set  aside  the  said  j  judgment ;  and  pro- 
ceeding to  render  'such  jadgment  as  the  said  Superior  Cot  irt  should  have  ren- ' 
dered,  doth  adjudge  and  declare  the  said  agreement  of  pun  base  of  the  said  pro- 
perty signed  and  executed  by  the  respondent  to  be  valid  an  1  binding  upon  him, 
and  of  full  force  and  effect  at  and  for  the  price  of  thirteen  I  undred  and  twenty- 
five  pounds  {.ayable  (hereby,  one  fourth  part  thereof  on  posi  log  the  deed  of  sdb 
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^ing  th,«id  fourth  part  ofl"  i.^^^^^^^^^  '"'  •'•<"^'<*  «.l  p.,d. 

'doth  further  ord«r  .nd  .diudl  ^1  .  !  "''^  P™P"*^  "  '«»"«« ^  "d 

.nd  Mcouto  to  .nd  i„  f.vouVof  thi  «i    '^"T'  "P""  *'"'  ""P^-d-'-t.  »«  .ig„ 

pu™h.,ofthc«.dp.;7;:ttptrtr:her^^^^^^^^ 

the  Mid  agreemeot  of  nur«h.-.  „..  .  •     .    1  . T^         ^"""  """^  oonditlow  la 

.V.U loth. Mid .pX^'Xr^^^^^^^^^^    '"';  ""''"'•  ^'•''j"'^K-i-wi 

them  of  the  Mid  p^opo nv  Jh     r^^t  .t  T    ""*  ""  *  "*'*  '"^^  ^^  ''''»  *<> 

wi.ling„e„tode.iv:,l«ro:of^Z.^^^^^^^^^^ 

Tiou.  to  the  institution  of  their  action     TlT-?!     *^* '•''«"'*•»»  •»««««  Pr*- 

C^urt.  M  ..0  of  thi.  Court  „^TZ  M^lr  ""  ''*"  ^^  «"^'^»' 

Torranck  <k  Morri$,  for  appojianta.  Ju^gpcnt  roTemod. 

Day  d>  Day,  for  respondent.  ' 

(r.w.T.) 


MMlnlMk 


*  *'ONTRBAL,  20th  PRBRUARy,  1868. 

In  appeal  fVo„  the  Superior  Court,  Diatriet  of  Montreal 
C^ran.  D.v...  C.  J..  C.ao..  J..  I)h„..o«o.  J..  W.o«.  J..  «,*,, 
WILLIAM  EDMONSTONB  «<  «/. 

{Phintift  in  ih*  Court  Mm), 

ApriLiAMTa;^ 


/ 


AND 

WILLIAMS.  CHILDS  «<«/., 

(D^femlmt*  in  tht  Court  Mow), 

U»  wm  of  iE886IS,4doJZ' ',/"""  1- »•  Ned,  (b,  tk.  M«,T«j.f 
to  pltiDtift.  ^  "'^  *""  ThompMD,  who  endorsed  i( 


—    *-       -  -         --7»^- 


■       ■/ 


#' 


IM 


'    4        •''  /4»,., 


»,.  ^■■ 


^1   . 


ft>i 


-■    - — -jt*  — -    

K*MMiuq«     .  Tk«  ROtt  WM  Id  Um  ft)lle«in|{  wer^  bimI  BKum  :— 

•m'  MONTKIAI.  MILMtAD  CAB  COIIf  AUT— CAFITAt  •TOCK,  £40,000.  , 

"^•'•'     £886  6,.  4a..  Oj.  . 

MontrotI,  Oatobar  26th,  18K4. 
,   Tkr««  tnoHiki  artor  <lal«,  for  vtluff  rMaivtt),   the    Montreal    RaUroati  CJwr 
(;;pnipanjr  pronii*'e  to  paj  to  lh«  order  of  A.  C.  ThomfmH,  at  the  Hank  uf  Mo»- 
Irealj  tht  mm  of  right  humirfii  ami  tt^kly-tit  ftouHtU  flvn  tkUUngt  anJ/tmr 
pfn€(r,  curroiioy.  '  ,.  ., 

JvllN   LllMINO, 


■      /'     ■ 

'7/' 


Vtftidmd 


K 


■•tTfcir,  1144. 


.1.  (J.  Hiiii'WAr, 


'^'<1'"«>'»3>' 


T\t^»tt*. 


The  note  wua  in  print  with  tlw  fiefplion  of  flie  wfHrdii  in  italiea  i>hioH  w«f« 
in  writing. 

..  The  dculuration  act  furlh  that  tho  pluiullffa  wero  Jiierohanta  and  oo-portnora 
doiDf(  buaincaa  at  Montreal,  under  tl^^  name  nnii  firm  of  Kdmonatohe,  Allan, 
k  Co.,  and  that  the  rcfpondonta  were  oU  of  tlic  city  of  Montreal,  niorohanta, 
contraotorn  nnd  man u fuel urcra,  cnrrjinpr  on  bii-invHH  tin ro  with  diVcra  fwrMina 
unknown  to  tho  plulntiffM  in  co-pnrtm>rHhJp  aa  Much  cuutrnetorH  and  i^anufucturera 
under  tho  name,  atyla  and  tirm  of  tho  Mootrciil  itnilroiid  Car  Co^lnpiiny.  The 
portion  of  thu  dcelurution  aettin^  up  thu  promi)«.Hoi-y  note  wiia  iu/tho  following 
tcrma: —  _  "    ,      ' 

"  And  whcrcoR  also  heretofore,  to  wit,  at  Mpntroiilnfurciiaid,  on  the  twenty  aiith 
dny  of  October,  eif^hteen  hundred  and  fifty'four,  the  anid  dofcndantn,  acting  by 
and  through  the  itaid  Jolid  Jjecmin^,  one  of  them,  and  ono  of  tho  octing  nicm- 
bora  of  the  stiid  co-partncrahip,  and  duly  authorised  by  the  other  defondanta  and 
hia  other  co-parincra  in  tlvt  behalf,  and  atyling  hiniNelf  truatce  of  the  aaid  Mon- 
treal iluilrond  Cur  Company,  alao  duly  authoriied  in  that  behalf,  made,  eieouted 
nnd  signed  the  certain,  promiaaory  note  in  writing  of  the  aaid  defcndanta,  ro 
manufacturcra  an4  co-portnera  aa' aforeaoid,  bearing  date  at  Montreal  aforeaaid, 
the  day  and  year  last  aforeaaid,  whereby  three  i^ontha  after  date,  to  wit,  after  the 
date  of  the  auid  promiaaory  note  for  value  rece(ve<i,  the  defeodanta,  by  the  name 
and  atyle  of  tho  Montreal  Ilailroad  Car  Company  promiaed  to  pay  to  the  order 
of  A.  C.  Thompaon,  to  wit,  to  the  order  of  one\A.  C.  Thompaon  of  BytowA,  ia 
thatfpar^ of  thia  province  heretofore  known  aia  Up|(»er  Canada,  meroiiant  and  trader, 
at  the 'Bank  of  Montreal,  tp  wit,  at  the  offioe,  in  Montreal,  of  a  owtain  banking 
inatitutioo  carrying  on  the  buaineaa  of  banking  at  Montreal,  under  the  name  and 
■tyle  of  the  Bank  of  Montreal,  the  aum  of  eight  hundred  and  eighty-aiz  pound* 
6a  4d.,  cy.,  to  wit,, five  ahillinga  and  four  pence  current  money  of  thia  Province, 
and  then  and  there,  for  value  reeeived,,th»  aaid  Montreal  Railroad  Car  Company 
d^ivered  the  same  to  the  aaid  A.  C.  Thompaon,  who  alao  then  and  there,  for 
like  t'luo  reoeived,  endorsed  and  delivered  tiie  said  note  to  the  pluntiffii,  who  ^ 
•re  now  the  true  and  lawful  owners  and  holders  thereof." 


'} 


^t 


*4 


■M.4>. 


C'hitjttt  •!, 


§  l/\ 


J.h  in    H..r  d.cl..r»,.on,  .„d  .ho  -nid  dofend.nU  deny  «||.  c.oh  „„d  every 

o  nl   I  .cnu  „„d  p„rp.«...  „  |f  ,h„  „i,,  „„..^„,i.,.,  ,.„,,  ,^^.„  J 

oiprpwiy  nnd  ^|McinlJy  dcnit'd.  .  „,  ..  "^      ' 

Tho  wcrmd  pica  wo«  ihfl  ordinary  i////»,«  r»y,^v.'%:y/ 

It  n,.,..„n.d  in  o,|dcnoo  that  tho  dnfondanU  w.,ro  n,omb«n,  of  a  oompanj 

I«hT       »      "^     •  """*  '»•»'««»»»"'  I>«"i«»  wa,  whether  .ho  iooorpora.ion 
had  boon  effoo.cd  at  tho  datca  in  question.  ^  wrporaiion 

Tho  oircu„.«.anoo.  of  tho  org«ni.ation  of  tho  Company  woro  thei  •_ 

Iho  or.icI..,  of  Aa«ooiation  .ro  dated  thol2nd  Julv,  1H64.     In  thdn,  the 

Thcje  articlca  appear  to  bavo  bctn  rcKlMcrcd  in  .ho  Re«i,.ry  Oflico  at  Mon-    f ' 

unT/l  Tr:V"^:  ^"'  ''""^  ""  ""*  ""-■"'"^•J  ♦«  tho  Prinoial  8eor  Ur^  /I 
«nt^^ .ho  2nd  March.  1855,  when  .ho following  „o.iflo«tion  „pp..„  i„  .he  cJi^Z       * 

-<  "  SiciiBTARY's  QrrioM, 

I.  V4-     •    I      .      .  „         "  Q»*'f>'<^t2n{l March.  1866 

"Nofoo  .a  hereby  givon,  that '  Tho  Montreal  Railroad  Car  Co,np«.y.'  to  bo 
conduoted  under  .ho  provision,  of  an  Aot  of  tho  Parliament  of  th^P™   „^    ' 
13  h  and  H.h  V.ct.  oap.  28.h.  in.i.uled.  -  An  Aetto  provide  for  .heW        . 
4LL  n'"   '?r^T'"'"  '"  *f-"''-'""n..  Mining.  Meohanloal.  or     " 
"of  ZiTorZ'V      /.''''"Tf "  *»•«  ».n«faotu^and  «lo 

TOiROolauNC  of  the  above  mentioned  Adt.  / 

"By  Command. 

4  -511 1^  u        ^  .        (Signed,)  «■  Geo.  Ex.  Cartier.  SeoroUry." 

Tided  that  wjlen  any  fivo  or  more  perrons  fom,  a  company,  the*  shall  exJnt^ 
hedeolaraM,,^  '' AndleVti  d^JliZof    -   ^ 

"  e7^r  hi    TT  'i  '•°'*"'*'""  """  *"  *'*'^  ''^  -«eh  Registrar  or^C,     c 
tor,  or  h.s  Deputy,  and  an  entry  thereof  shall  be  m4de  by  him  b  •  Bookto 


L^ 


r 
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^h.^ 


'•'H 


136. 


COUJRT  OF  QUEEN'S  BENCH,  1868. 


and 
Clilia»i>t  al, 


*■''•«•»•♦»"«  "bo  kept  for  that  purpose,  ahd  the  other  of  the  said  duplicates,  with  a  proper  - 
"certificate  of  aoknowledgm«nt,  filing  and  registration  thereof  as  aforesaid,. 
'.'  endorsed  thet^n,  shall  forthwith  be  transmitted  to  and  fyled  in  the  office  of 
"  the  Secretary  of  this  ProviWl'  And  by  the  2mi  Section  it  is  enacted  that 
"  when  the  formalities  pre»cribe^tn  the  foregoing  Section  thall  have  been  eom- 
*^  plied  with,  the  persons  who  shaiyiave  signed  the  skid  sUTtement  or  declaration,  ' 
' '  and  their  successors  ^  $haU  Ma  Gddg  politic  and  porporate." 

A  sinfple  rercrenco  to  j^ates  will  |$«w  that  at  the  time  the  plaintiffs'  note  was 
•given,  tlie  defendants  had  not  complied  with  the  requirements  of  the  Act. 

The  note  was  dated  the  25tli  October,  1854,  atad* became  due  the  29th  Janu- 
ary.^lSSik,    ■ ,_  -      .  ^       '         -/~      -  ■  .-        '       -■ 

The  arHclcs  of  Association  ware  not  even  transmitted  to  the  Secretary  until  the 
22nd  Febi^utiry,  1855,  and  wei'e  not  published  uptil  the  2nd  March  of  that  year. 

It  was  contended  by  th«  pliiintifis  that  until  jthiese  formalities  were  fulfilled 
-  the  defendants  could  not  claim  to  be  ft  fepdy  iwlitio  and  corporate,  nor  evado  "~' 
individual  liability  In  irespcct  0^  contracts  entered  into  by  them. 

But  aiMurt  from  this  view  of  ibe  case,  the  plaintiffs  said  that  even  supposKig    / 
that  the  preliminary  requirement  had  been  kept,  the  defendants  were  still  jointly  "^ 
and  Severally  liable  under  the  11th  Seotiop,  which  enacts — 

"That  all  the  stockholders  of  a^  Company  that  shall  be  incorporated  under 
"this  Act  shall  be  jointly  and  severally  liable  for  all  debts  and  contracts  made 
"  by  such  Company,  until  the  whole  amount  6f  the  Capital  Stock  of  such  Com- 
'f  pany,  fixed  and  limited  in  manner  aforesaid,  shall  have  been  paid  in,  and  a 
"  certificate''  to  that  effect  shall  have  been  made  and  registered  as  prescribed  in 
"  th<f  next  Section  of  this  Act,  Sto." 

s^It  is  true  that  by  the  16th  Yic,  c.  172,  any  shareholder  paying  up  the  calls 

on  his  stock  in  full,  and  fyling  a  certificate  io  that  effect,  is  exempted  from 

liability  quoad  his  own  stock,  but  these  certificates  were  not  roistered  by  the 

.-defendants  until  the  18th  January,  1855,  long  after  the  date  of  the  plaintiffs' 

note.  ■   ''"'■■■ ^ '        -•  , 

The  judgment  of  the  Superior  Court  (Badolkt,  J.)  was  motivi  as  follows : 
"The  Court  having  heard  the  parties,  &c.,  &c.,  and  considering  that  tho  said 
promissory  note  was  made  by  <The  Montreal  Railroad  Car  Company,'  to  wit, 
an  Incorporated  Joint  Stock  Company,  established  and  existing  before  the  date 
of  snob  note,  and  that  the  said  defendants  are  not  personally  Uable  for  the  pay- 
ment of  the  same  in  and  by  this  action,  which  is;  hence  dismissed,  and  the  Court 
doth  reject  the  plaintiffs'  motion  &r  the  rejection  of  certain  evidence  produced  by 
the  deft-ndants,  the  whole  with  costs."  ,   ,  ■! 


The  judgment  in  a|)peal  was  mo/tW  as  follows :  '     * 

'^Considering  that  the  defendants  at  the  time  of  the  date  Of  the  promissoiy 
note,  upon  which  the,  action  in  this  cause  is  founded,  were  co-partners  witn\ 
several  other  persons,  in  a  certain  Joitot  Stock  Company  of  unlimited  liability, 
known  as  the  Montreal  Railroad  Oar  .Company,  and  as  such  responsible,  jointly 
and  severally,  with  all  their  co-partners  for  all  the  liabilities  assumed  by  the  said 
obtnpany.-  ^  ••/ 
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■nd 

Child!  etal. 


.A 


weredllT!"^ •^1*^1""'^.?/'^^  '^'^  '"'**  "*  "'«  ''»«  ^^ '«'«  date  the«of  Ed«,p«t«.e 

throther  a.  t"?    ''^^  J  ""'^.  ^'"P""^  *"  "^n  «»  "uch  notes,  one  o.  iTcidcnt.        **  '^• 
the  other  as  Secretary  of  the  said  Company ; 

CoLHr;?Lt-'   *^'"fr'  *''"'  '»■»'«' J-'Jg-e"*  rendering  in  tte  Superior 
hundLH  r^"' ?   ^•  *'''"'^-««'«»^»>  day  of  February,  one  thousand  eight 

"  And  proceeding  to  pronounce  the  judgment  which  the  CourTbelow  ought  to 

and  severally,  to  pay  and  satisfy  to  the  appellant  the  sum  of  ei^Iht  hund  i  and 

egh  y...x  pound,  eighteen  shillings  and  one  penny,  to  wit :  eighthund^ed  and 

we  rsil^  and  four-penee.  amount  of  tht  said  no^  aSd 

hundrtd  Ir  11  "'""■^""'  '"*'  °^  P'^^"*'  *"?^*'^«^  '•*''  i-'^'e^*  on  eight 
mntht;"j;'^''^^-"VP7^«~^'«  ^'•"""g«  «"d  '--pence,  from"  the  twen'ty- 
and  on  t^ril'^r'  '"';''""'""'*  cighthundred  and  fifty-Bve  (date  of  protest), 
an^  on  twelve  Hh.ll.ngs  and  nine-pence  currency,  the  fifteenth  diy  of  September 

t:^^::^''''-'  ''^^-  ^^--^  »-'^— ^  .JproceL),  and 


/?o«c  &  HiHtie,  for  appellants. 

A.  <t  W.  Jiohcrtson,  for  the  lespondonts. 

(F.   W.  T.) 


Judgment  reversed; 


i       -  ^OURt  OF  REVIEW,  1867. 

MONTREAL.  29th  OCTOBER,  1867. 
^  '  ^«'«»»MONDELET,J..BERTn|:LOT,J.,MONK,j. 

;''-■  .■  No.  633.     -.' 

T^^  Eastern  Towmkipt  Bank  VH.  Humphrey  6%  a\.  ' 

^^  Thiswas  a  hearing  in  r^ision  of  a  judgment  rendered  by  Mb.  JusxioBSHOEt. 

oy'^^^Z^v  5'°"^''*  l:  '^'*'"  "•"  ■"'*""*  of  «  pwmissory  note  for  flOOO 
cy^,  dated  llth  February,  1864.  signed  by  the  defendants  in  favour  of  the  plain' 

The  defendants  fyled  several  pleas,  to  the  effect  thar  the  note  was  a  lenewal 

Intiff  l^.f  .      ^'  '''''  '"«•>  '"^  »-"•  nsuriously  diecortiTyTe 

tT'  ^\^*^r'"«'  "  •^'^•»'»"  »o  ^'  Jo^J  interest,  a  obtain  commia^on  oJ 

ion«,  and  bj  paying  over  the  pn«eeda  of  the  diseounti^in  U  8  JZaekl 

(which  were  Ukeo  at  par)  insteadof  io  eurrent  fund..    '  «^»backa 
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The  following  waa  the  judgment  of  the  Superior  Court,  at  Sherbrook« :  "  The 
Court    *     *    *    considering  that  tho  defendants  have  established  that  the 
iiumph?.yof»i.P™'»iissory  note  declared  upon  by  the  plaintiffs  was  given  by  the  defendants  to 
^^^'  the  plaintiffs  for  and  in  consideration  of  a  loon  by  the  plaintiffs  to  John  Hum- 

phrey, one  of  said  defendants,  of  one  thousand  dollars  in  Bank  Bills  of  the 
United  States  of  America,  and  that  at  the  time  of  the  said  loan  said  plaintiffs 
reserved,  exacted  and  received  from  said  John  Humphrey,  besides  the  legal 
interest  of  seven  per  centum  per  annum  on  the  account  of  tho  said  loon,  the 
^  sum  of  ten  dollars  as  a  commisKion  ;  and  considering  that  the  taking  by  said  plain- 

t>fl'»  of  the  sum  of  ten  dollars  by  wiay  of  commission  (they  not  being  legally  enti- 
\ \  ^^^  *°  charge  ony  commission  whatever;  cannot  be  otherwise  regarded  than  as  a 

^  _  device  and  contrivance  to  evade  tlie  law,  and  exact  and  take  from  the  said  John 

Humphrey  for  sold  loan  of  one  thousand  dollars  a  higher  rate  of  interest  than 

seven  per  centum  per  annum,  doth  in  consequence  adjudge  and  declare  the  said 
— —~~ —  promissory  note  usurious  und  utterly  void,  and  doth  dismiia  plaintiffs'  action  with 
'     costs." 

Vorman,  for  plaintiff  (appellant)  :_ThiB  is.  an  action  for  11000,  founded 
upon  a  promissory  note  signed  by  defendants  jointly  and  severally  in  favor  of  plain  ■ 
tiffs.  It  bus  been  dismissed  by  the  Superior  Court  at  Sherbrooke,  on  the  ground 
that  tho  note  sued  upon  was  based  upoh  a  former  debt  which  was  tainted  with 
usurious  consideration  and  therefore  void.  Before  remarking  upon  the  particu- 
lars of  the  case  the  plaintiffs  respectfully  submit  that  under  the  law  as  it  existed 
when  this  contract  (note)  was  made,  no  contract  waa  made  void  by  reason  of 
usurious  consideration,  except  to  the  extent  of  the  usurious  consideration.  By 
ordinance  17  Geo.  III.,  c.  3,  all  contracts,  whereby  a  greater  sum  as  interest  than 
six  per  centum  per  annum  was  reserved  or  taken,  Were  made  utterly  void.  By  16  < 

•    ,  Vic-,  c-  80,  the  Sth^section  of  17  Geo.  III.  c.  3,  which  was  the  only  section  of  said 

ordinance  thfen  in  force,  was  absolutely  repealed.  It  was  unconditionally  repealed. 

•  By  this  repeal  the  penalty  of  rendering  a  eontroot  -void  by  its  being  tainted  with 

usurious  consideration  was  abrogated.    By  22  Vic.,  c.  85,  special  provision  waa 

made  with  reference  to  Banks,  allowing  them  to  take  7  per  centum  in  advance, 

.7      *"^  forbidding  their  reserving  or  taking  more  for  the  loan  of  money  than  this 

:.^  rate.     It  will  1^  obsetved  that  if  the  ordinance  1*7  Creo.  III.,  o.  3,  had  not  been 

previously  repealed,  it  ceased  to  apply  to  Banks,  because  by  this  ordinance  the 
penalties  and  forfeitures  were  for  reserving  more  than  6  per  centum,  while  by 
the  22nd  Vic,  c.  85,  Banks  were  permitted  to  take  seven  pet  centum.  By  the 
16  Vic,  0.  80,  the  penalties  for  stipulating  for  a  higher  rale  of  interest  than  six 
per  centum  were  abolished.  By  22  Vic,  c.  86,  all  parties,  except  banks  and  cer- 
tain loan  companies,  were  permitted  to  stipulate  for  any  rate  of  interest  they 
pleased.  Banks  were  only  permitted  by  this  last  Act  to  take  7  per  centum.  It 
is  submitted  that  with  tbts  state  of  the  law,  Banks,  in  reserving  more  than  7  per 
centum,  only  forfeited  the  excess  above  7  per  centum.  In  the  consqlidatioD  of 
the  Statutes,  Con.  Stat.  Oa.,  c.  58,  the  consolidatora  have  erroneoukiy  broogbfi 
up  the  ordinance  of  17  Geo.  III.,  o.  3,  as  if  it  were  then  in  foroe  with  referenoe  t» 
Banks,  or  they  seem  to  have  intended  to  have  done  to,  It  ia  contended  that 
power  was  not  given  the  Aonsolidators  to  enact  new  laws,  bat  only  to-bring  Up 
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•nd  d«,l,„  „„  „i„i„j  |„     VW.  tW.  S..t.  Ca    .  29' «>,  a      I.  ■    .   " 

T1.0  ».,.„»:•  "1  ;2C  b.".i'T "  ™"' "  ""'"■  ■' '"  '""'™""'- 

preting  the  luw  of  1853.  ^  ^  "^  "  ''■"'"' '"'"  ""«'•- 

are  ftot  Ide  ^Jd      I        ZT  "^^'"'^'  ""^""'^  '""^  *»>*"  -'«"  P«r  cent 

of  sueh  cons  rucfon      ZtuT     T  T^''  "  "^  ^'  *'"'  '* '-  Pot.„Lp,ibfe  ^-^T^ 

xowmooe,,BhaIl  upon  any  contruct  take  direct,  a^^^^^^  , 

,  bjBome  other  Act  or  law,  shall  be  utterly  void  &c"  "'^-^  ^J^ 'his  Ai-t,  or 

iseJrj  :.rs  rr"'?  '^ « '"  "■"'' » "^^^ '»« g^-  *•>«  26.h  May. 

Humphfev    The  ;  t"  """P'^''^^®-  ^-  Il'"»P'"-ey.  Lewis  H,.„son.  and  H  8 
W«n^  rr  '^<'f^"«'«"t«  P'««d  that  the  original  discount  was  made  upon 

ll....,.l,u,  ,h.„  »kcd  h,m  if  l«c«ld  „..  ki  hi,.  l,„eS,ate  .,««,,  „,irZ 
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^o'^iiT^^^  answer  liis  purpose  just  as  well,  and  he  wanted  the  money  by  renewal 

B«nii        thrcd'  nionthti'  notes  for  a  year.     Poinroy  told  him  that  all  the  States  money  they 

liumphivyi-tnihnd  tuken  at  pur.     It  was  figrped  to  let  him  have  the  States  money  at  par. 

At   that   time  it  is  shewn  that  United    States  bills  were  quoted  in  brokers' 

circulars  ut  2^  or  3  per  cent,  discount,  but  it  is  estublifihcd  in  evidence  that 

States  money  was  received  at  par   in  all  business   transactions,    and  oven  in 

>    .  Montreal,  in  payment  of  traders' bills.     It  is  proved  by  the  bank  books,  and  by 

tl>c  tesstimotiy  of  Furwell,  that  Humphrey  received  froni  the  cashjcr  $1>82  in  Uni- 

"  ~      r^^^^^^^     ted  JStaJes  Bank  Bills,  beinji  JlOOO,  less  the  ordinary  discount  thereon  for  tlirtc 

months,  beinj;  81 8<     After  this  transaction  took  place,  the. said  John  Humphrey,    . 

in  considenition  of  llic  lonnrnot  being  an  ordinary  transaction  of  the  bank,  but 

V  a  ban  to  extend  over  a  year.  a*d  for  the  extra  trouble  which  he,  said  Farwellr 

would  be  put  to,  in  letter  writiifig  and  renewini;  the  notes,  paid  to  said  Farwcll 

".  ten  dollars  as  a  commission.     It  is  established  in  evidence  that  Humphrey  was 

--=^ always  very  irregular  in  his  mode  of  doing  business,  and  never  attended  to  his 

.         paper  promptly,  and  much  trouble  and  labour  was  occasioned^ifJ  writing- letters 
•        and   drafting  rcnewar  notes  and  putting  his  paper  in  proper  form,  and  that, 
in  fact,  the  labour  was  actually  performed  in  this  instance, 
it  is  clearly  established  that  there  was  no  usurious  agreement.     The  ten  dollars 
-         was  paid  after  Humphrey  ha'd  received^ his  di.scount,  and  was  paid  as  a  commis- ,. 
sion.    Whether  Mr.  rFarwell  had  a  right  to  this  sum  aVa  commission  or  not,  sjm 
ply  resolves  itself  into  a  question  as  to  his  right  to  the  ton  dollafS  only.  It  nega- 
Uycs  any  presumption  of  usury,  fur  it  was  |iot  agreed  to  be  paid,  nor  exacted,  nor 
reserved  for  the  use  of  the  money,  but  as  a  commission.       It  is  also  to  be 
'    remarked  that  there  is  no  proof  whatever  of  the  bank's  having  received  this  ten 
dollars.     There  must  be  "a  usurious  intent  to  constitute  us^ry.     2  Parsons,  on 
BilU  and  Notes,  404 :    "  To  constitute  a  usurious  tran-saction  there  must  be  a  ' 
„       "'     loan  ;  and  there  must  be  a  usurious  intent,. and  both  parties  must  confer  in  this 
intent."  " 

Idem,  Note,  per  Johnson,  J.,  in  Niflhols  vs.  Pearson,  7  Pet.  10.3,  "  usury  is 
mainly  a  matter  of  intention."     Per  Perkins,  J.,  Gale  vs.  Grannis,  6  Ind.  140: 
"  The  ground  and  foundations  of  all  usurious  contracts  is- the  corrupt  agree- 
ment.!'    In  Tousey  vs.  Robinson,  1  Met.  Ky.  663,  «' it  wils  held  that  a  note, 
given  in  the  purchase  of  land  wati  not  usurious,  although  bearing  interest  at  the  > 
rate  of  8  per  cent.,  this  being  more  than  the  legal  rate,  for,  say /the  jCourt,  the 
rate  of  interest  was  a  part  of  the  considelraUjon  of  the  purchasb^r^nd  was  not  for 
^,the  loan  or  forheaiTince  of  money."  J'  But  the  contract  must  be  made  at  the  . 
'  *  time."  ,       ^ 

Mitchell  vs.  Griffith,  22"  Misso.  515.     Byles  on  Bills,  76.     "  To -constitute 

usury  there  must  further  be  a  corrupt  intention,  notr  perhaps  to  evade  the  sta- 

,tate,  for  a  man  may  not  know  that  there  is  such  &  law,  but  his  ignorance  of  the 

-V  law  here,  as  in  other  cases,  is  no  excuse,  for  it  is  one  (as  Selden  observes)  every 

,  one  might  make,  and  nobody  could  tell  how  to  refute  him,  2*m<  there  must  he  a 

corrupt  intention  to  take  exorbitant  intereBt."     Smith,  on  Contracts,  153-4. 

The  ease  of  the  usury  law  is  cited  to  illustrate  a  "  distinction  between  an  illcgal- 

.  itjr  stipulated  for — contemplated  by  the  contract,  and  illegality  occurring  ior 
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i«t«nt  and  real  import  of   hi  tr  n    1"  "^"^  ''''"°^  "^  '""'••"  ""'^  g«*  "» the     '""^"^ 
contract  wa«  hold  vcJd  -    AlLr^""'/ *'"''*  '*""  '"''^'«''  ''">  "^-^  »•'«» 
«»i«8ioD  there  oao  bo  do  <teubttTn?  ^        T^"'"  "^  "^''"'  '■«'^""»''"  «<""- 

««>•  "I-.  0.  3.     ChiUy  1  Bi„    r  .'".<;  ^'T  '«7  o-  «'<>  Ordinance  of  17 
payable  at  another  place  rovln^r;-  .        ""'^  '^''^""»*  "  »"■»«•■  "Oto 

pounds  per  cent.,  ta  e  a  S^  „    J  *"  '^'  '•^^"'  •"*^'-«"*  «'  '^'«««»"t  of  five 

•  to  receive  th.H  additional  ,0^^   7     .  "^'"•*'  "P*"**."  "»nd  the  right 
^  -here  the  bill  is  pay  b    a  a  dTZ^" .  T"*  "'*'""  ^  »"  -"«-^  ^  «-« 

that  the  ease  of  bantfs Ts  d^l:  ^VT'^."'''  """^  *''""«''  '* '""'  b«e»  «>n«idere^  / 
^     -mature  of  their  bUsin/^  and  I  1"^  t''  •""  «*''•''  P*'-""'  -  "--t  of  the 
'     that  a  «.erphant  or  oth"  "!„  Ta.T^  "'"""  "***"•*'"«  '*'  ^«^  '^  '"-"'^ 
™I«8ion  OD  discountinjr  biirrwT^'  Tu'  ""•""^«*»»««'.  •"SuHy  receive  .com 
cou^./or  tKe  parent  Z/e^;'"'  '''  '"  ""^''^•""'''^  *™Mble  .«  >fc«.p.«,a^^ 

"esfl  of  a  party,  it  is  advisabt.^^7 *    I  T^      P"*  ***  in  transacting  thebi 

to  conduct  any  transacfion  r^ri^/J  '■^"'^'  ""«*  »«  banker  uodertl 
for  a  certain  chaise  to  ^  Jade  bvt" '  "'^  .?*  ''"^  *^*»^^'  «"^  ««p4te 
and  expense,  inde^ndenl"  oJdLtr  '"  ~'""^?««-  «>'  -«°^extra  trouL 
-ay  be  put  to  by'Leans  Ij-  ^^^^'^•\TTll'"'''^'  -d  e,^  3,^X 
,    necessarily  to  be  intended  a's  a  cElT'  •    '"""**""'  '^^  t'o^Io  U  Jiot 

the  legal  interest,  but  as  a  IV^.     *  ?*"''"""  **^  further  interest  beyL  * 

tbe  words  ..eosts,'ct:;s,^r^^^^^^^^^^^^ 
Vomyn  on  rjsurv  ns  .  i«  a  «  ^iiensus. 

extra  incidental  chL",«fot"T".'*'*' "•'•""'•««•«?  '^^^-'^  J«gal  interes  for 
Pay-ent,'fs  not  usS^  1!^?  '"^^-'^^^^ -^  ^"3  for  acceptanceLd 
«e  lender  actually  sustain  lo^oT"!  J  ""  ^•""'  '''*'•  ''  P"  *^.«=  "^^ 
•  the  loan,  he  n.ay  make  i  reZll  T  '  ":  ""^  '-P"""'  ^^''  ^y  M-  of 
eluded  ii,  the  no^s  tVrkltlt'''!  *'"'  '"'  ''  *••'-  ^''''^^T  -  < 
Byleson  Bills,  74-  'Tmlh!„  kT^^  """"'"''  ^'will  notbereallL." 
the  discount,  t'ake  a  colLt  f  ' d'?      '  ^^^  t'"  P*"""'  ™-^' '»  "'^'^'^f-  to  ' 

case  is  fixed  by  law,  but  Zl^Z  ^Sd  btl  ''  """"'"'""  T'^°^ 
per  cent.;  usually  written  58  per  cent  "     Th  7^^   r'""' "^  five  sh^lings 
Canada.     Pollock  et  al  vs    Br-l        ^)    t'^J^V  ^''  »^"  sanctioJed  in ; 
Comi^tteeof  thePivyCWnd^"^^^^^^^  '''■     Be^"  jt"'      ' 

-u^n:the,,.et^ofi^rtui£^^»  4«>-    , 

cloak  for  usury."  r«  R  ««,  «-„♦  x    •      J"^"'^/*  that  this  was  metelv  a 
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TiMKMtrrn    Rolioitcd  tp  the  Btrccs  laid  upon  tho  fact  of  commissiont  having  beeii  oharged , 
'*B«nk'"'     opcnlj. '  *rhc^fuct  (hut  it  wub  thus  done,  is  received  as  proof  or  strong  indioa- 1 
Bomphretptni  tion  that^thc  eluini  w«b  hon&'fide,  and  not  a  cover  for  usury.  Comyn  on  Ustory, 
'  160  r  "  Wlicre  tho  defendants  wiere  sued  by  tl^eir  bapker  for  a  balance  of  ac-! 

count,  and  itiippcnred  thut  every  quarter  the  bankers  struck  t^  biilunco,  in  which 
were  ineludcil  the  prinoipnl  sum  of  uiondy  advanced, all intercitdue upon  it,  and 
a  ooinniii'Hion  of  five  nhillings  for  every  one  hundred  pounds  Advanced,  which, 
balance  ut  tho  end  of  tlic  quiirter  having  been  handed  tp  tho  defendants  was 
■^'  '  converted  into  prineipol,'  and  niiide  to  carry  interest ;  the  Pourt  of  Exchequer 

"  declared  theiusclves  stronjily  of  opinion  that  this  case  wa^ufl>t:U^y|i«>B."  ChiMy 
on  ContruetH,  709 :  ^"  A  bunker,  bill  broker,  or  other  lierson  diHfcounting  a  bill, 
'    or  an  agent  procuring  tho  ^mptuiice  and  .puyuicnt  of'wlls,  naay  lawfully  charge 
*  pnd  tjikc  a  rcusonuble  coniuission  or  remuneration,  besidejr  legal  interest  for  his 

bond  fide  and  necessary  cxpciisw-s  and  trouble;"     It  has  beei\  argued  by  the 
."    (Jcfeudant  thut  bccuusp  our  statute  allows  banks  to  toke  (Jonimission  for  actfept- , 
ances  or  discountw  payable  at  un'othcr  place  tharf  the  place  of  discount,  it  implied 
an  exclusion  of  all  6ther  connnisHions.     The  slatule  in  granting  this  permis- 
sion only  sanctions  a  universal  bank  custom  in  England  and  elsewhere.       v 
To  show  that  tho  law  of  usury  in  England  upon  which  thbse  authorities  are 
i  based  (12  Anne,  c.  16),  wc  cite  it  at  length  as  given  in  Comyn  on  Usury,  p.  6-: 
"  Thut  nb  person  from  and  after  the  29th  September,  1714,  upon  any  contract 
made  after  the  said  29th  of  September,  "  shall  take  directly  or  indirectly,  for 
loan  of  any" moneys,  wares,  mereliandizo  or  othgr  commodities  whatsoever,  nbovc 
the  vulue  of  £5  for  the  forbeurance  of  £100  for  a  year,  and  so  after  that  rate 
for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  time;  ond  t|iat  all  bonds, 
contracts  and  assurances  whatsoever,  made  after  the  time  aforesaid,  for  the  pay- 
ment of  any  principal,  or  niouC^  to  be  lent  or  covenanted  to  be  performed  upon 
or  for  any  usury  whercupoiyor  whereby  there  shall  be  reserved  or  taken  above- 
tho  rate  of  £5  in  the  huudrold,  ^hall  be  utterly  void ;  and  thatall  and  every  person 
or  persons  whatsoever,  wliich  shilll  upon  any  contract  to  be  made  after  the  said 
29th  day  of  September,  take,  accept,'and  receive  by  way  or  means  of.any  cor- 
rupt bargain,  loan,  exchange,  chevisance,  shift  or  intcresl  of  any  wares  or  mer- 
cbundize,  gr  other  thing  or  things  whatsoever,  or  by  any  deceitful  wuys  or 
meuiiB,  or  by  any  covin,  6pgine,  or  deceitful  conveyanoe,'for  the  forbearing  or 
giviog  day  of  payment  for  ono^whole  year,  of  and  for  their  money  or  other 
\,     thing  above  the  sum  oiir£5,  for  the  forbearingf  of  £100  for  a  year,  and  so  afjt(ir 
that  rate  for  a  greater  or  Icfiser  suni,  or  for  a  longer  or  shortflf^t^rm,  shall  jbrfeit 
.    and  lose 'for  evora^  such  flwnce  tho  treble*  vulue  of  the  moneys,  wares,  merchun-' 
'.  -  dike,  and  othenUhings  80  lent,  bargained,  exchanged,  or  shiftedit" 

'  v.  "All  and  every  scrivener  and  Bcriveners,  broker  and  brokers,  solicitor  and 
Bolid^tors,  driver  arid  drivers  ol*  bargains  fpr  contracts,  who  shall,  after  the-said 
29th  day  of  yeptemb«rj;  take  of  receive,  directly  or  indirectly,  any  sum  or  ^ms 
of  money,  or  other  reward  or  thing  for  brokage,  soliciting,  driving,  or  procuring 
the  loan,  or  forliearing  any  sum  or  sums  of  money  over  and  above  the  rate  of 
five  shillings  for  the  loan  or  forbearin|  of  £100  for  a  year,  an'so  rateably  or 
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.      f^"'"  ^^'  '"'"  "'  »ofbeariDg  thereof,  or  for  any  counter  bond  or  bill     ^"S'^t' 

«>ncon..„^,he  «.»o.  shall  forfeit  for  eve^  «uch  offence  /20  with  J^ITof  .„  '  .,X  .t. 
2  Parsons,  Notes  and  Bills,  p,  408  in  edition  of  1867  '     ' 

Bank  of  United  States  vs.  Waggener,  9  Peters  378 
I  ^  7  Oomyn's  Digest,  p.  609.  ^' 

Carstons  and  Stem,  4  Maule  &Selwjn,  p.  192 
.      Pollo"'' and  Bradbury,  3  L.  0.  «op.,  p  171  •         *^  - 

Kelly  on  Usuiy,  pp.  44  and  46,<%eing  pp.  33  and  34  of  Edition  in  Library. 

folZCJr!*     '  "''"'^«'°'M  •^«  only  debatable  point  in  this  case.  the. 
tollowfng  in&renoes  aretakcn  •/       't\ 

J'  '  /  •      '  r  ■  ■      ■    ^ 

l.Tliere  is  no  evidence  wKateverthat  the  bank  received  it.  . 

.ft!r  I^^°T"-'^uT**"  by  Humphrey  to  Farwel!  was  a  voluntary  act 
w    Irendir  "^T  '"  »>««■> >«'«P'«»e«J.  ^r  special  services  iwoh 

wer»rendered  necessary  ar^d  which  WBre  performed.  .  \ 

tol?!ir*'^'f  •*'"  ^^^  ^^  **'•  ^"HBell.  whether  the  responsibility  attache, 
to  the  bank  or  to  h.m  penally,  w«.  a.  a  commission  for  labour  occasioned  by 

Jre  for  whVh  t  "''""'^-  "'''^  "'  ''""''  ^"""«»'  «-»e  rise  to  extrJ 
tn^We^  for  wh.ch  thu  oomm«s.on  is  proved  to  be  a  verv  moderate  remunera-  1 

tiOD,  and  in  any  eyent  cannot  be  held  to  be  a^loak  of  usL.  era  ^ 

ZrV.T       ^'  uf  "'■'''>  ""^  '  P*'  -»*•  »>«'-  P".  it  »  -nt'-ry  "  ' 

aUisfi   • .  r**"'^ 

B,fh   ^l  u'^^Z  ?"***  '"'*  ^•"''  *^^'  ^°*«  ••  "I"  Slossum  vs.  Duff,  1 
tnfl,ng  and  the  .ame^d.^,  current  f„  th,  way  0/ trade,  itJ  reception  at  par  is 

^  that  the  taking  of  sucbd^preciated  paper  is  "not  usurious,  «„/«.  the  taking  i, 
r*;   ^'"*^"»""'''/«  /oa«o/«o«.y,or,-.  r«or(erf  to  a,  a  e/«./ce  toZer 

jDhitty  on  Bills,  88 :  "Where  in  discounting  a  bill  a  proposal  is  made  th«t 
goods  shall  be  t^V.n  although  ^ch  proposal  originate  with  Z plaintiff,  yet  if 
r  r  Pf  y  r*"^'^  ^'^'^^  ">  '■<.  the  presumption  is  that  the  ^s  a«  fairly 
'  tt'T.L'r  V'r.^."  the  defendant  to  prove  the  contrary,  if  he  would  impeach 
the  pkinfff-s  Utie  to  the  b.ll  upon  the  ground  of  usury."  The  same  doctrine  is 
held  under  the  old  laws  of  France.  Pothier,  Traits  de  i'^sure.  No.  87 :  «  Pour  I 
qu  .1  y  ait  usure^il  faut  trois  choses :     1.  D  faut  qu'il  soit  interven*«n  oontrat 

l?'^-  I  .'  I  **"*  ^*  P""*'*"'  '*'*'^  »"  P'?^  du  pr^t;  *3.  Il/aut  gu'U  ait 

iti  exvgi  de  remprunteur."  It  was  permissible  under  the  French  law  afW  the 
compktion  of  a  loan  for  the  borrower  to  make  a  present  to  the  lender  (Pothier, 
Traits  de  1  Usure,  No.  93)  when  it  was  voluntarily  given:  As  ««pocta  tbil 
Bubstantial  merits  of  thi^  case,  they  arc  as^ follows  :-Joh;.  «umphreyVleading| 
partnenn  firm  J.  and  S.  B.  Hwrnphrey,  yanted  »nd  applied  fo,  th.  4fattei^ 


■■■■•'- 
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States  Ainds,  tp  pay  <l"btii  for  which  ho  could  diMpoM  of  the  Buniis  ut'the  Mm» 
Bank'  rate  as  Canudn  ourrt'iii  t'undii,  and  it  is  proved  that  he  actually  did  diapone  of 
Ilampitrryatajfonr  hundred  djoliarH  of  thiamonoj  to  Mr.  Buckland  for  current  Canada  f\inda»ii 
and  there  is  noiqueation  but  that  he  received  par  vuiue  for  the  wholes  Ue  waa 
to  hare  the  loiin  one  yeur  ;  it  continued  for  two  years  by  Jl  monthH  notes,  and 
was  never  but  |oiioo  regularly  renewed  when  duo,  an'dl  repeatedly  letters  were 
written  to  him  to  notify  him,  and  he  frequently  sent  incorrect  amounts  for 
interest,  requiring  other  letters  to  obtain  a  oorreotion  of  the  errors,  and  finally 
the  debt  is  sued,  and  he  comes  forward  after  its  being  t\^  times  renewed,  and  in 
every  instance  but  one  a  long  time  after  due,  and  pleads  usury,  and  asks  thai 
this  7th  note  be  declared  void,  and  he  permitted  to  depart  with  the  t990  bcoauaO' 
of  the  payniene  of  ten  dollars  to  Mr.  Farwell  in  tbe  manner  before  eiplained,) 
The  whole  of  the  evidence  on  both  siden  is  printed  herewith,  and  pluintiflb  aub- 
mit  that  they  are  entitled  to  ask  a  judgment  in  their  favour.  '  ;- 

FtUon,  Q.  C,  for  defendants  (respondents)  : — The  prQof  of  the  trauHaotion 
o<-  pleaded  Was,  after  great  difficulty  »nd  many  denials  on!^;  the  part  of  the 
piuibtiffa,  fully  u)ade  out,  and  showed  beyond  duubt,  by  the  evidence  bf  the 
eashier.of  the  bank  and  other  officers,  and  by  the  answers  of  the  plaintiffii  on 
faiu  et  artichn,  that  the  plaintiffii  in  discounting  the  note  q(  the  23rd  of  May 
18G2,  for  11000, 


Retaiaed  incaah  abonu8of.....f $10.00 

Under  coloDr  of  interest  on  f  1000 18.00 

B  per  cent.diicouDt  on  9982.00,  amount  of  payment 
in  United  States  money 41.00 

Amountinginall  to 869.00 

While  in  law  they  were  only  entitled  to  interest  on  $1000,  at  seven  per  cent, 
for  90  days,  or  $17.60.  ,  .  , 

The  Aet  respecting  interest,  Ch.  68  Consolidated  Statutes  of  Canada,  pagc» 
683-4,  contains  the  following  provisions,  Sect.  4 :  "No  bank  incorporated  by 
any  Act  of  the  Legislbture  of  this  Province,  etc.,  may  stipulate  for,  take» 
reserve  or  exact  a  higher  rate  of  discount  or  interest  thim  s^ven  |kr  centum  per 
unnum  ;  and  any^  rate  of  interest  not  exceeding  seven  per  centum'  per  ani^um 
may  be  received  and  taken  in  advance  by  any  such  Bank,"  etc. 

Sect  6':  "  Any  Bank,"  etc.,  "  may,  in  discounting  at  any  c^  its.  plaoet  of 
business,"  etc.,  "  any  note,"  "  payable  at  any  other  of  its  own  plaeesi  of  bnsinesiL"^ 
"  receive  and  retain,  in  addition  to  the  discount,  any  amount  not  exceeding  the 
following  rates  per  cent."  "  to  defray  the  expenses  attending  the  collection  Of 
such  note."      /  I 

''     Under 30  days „ .}  percent.  '\ 

aodaysandover,  bntander  eodays i     do  \ 

60  do  do       do   SOdays i     do  I 

90  days  and  over ,J     do 

'  Sect.  7  :  <*  Any  Bank  "  "  may,  in  discounting  any  note,"  <'  payable  «t  a  plaoe 
different  fix>m  that  at  which  it  is  discoanted  and  other  than  its  own  places  of 
business,  charge,  in  addition  to  the  disoonnt,  one  half  per  cent,  on  the  amount 
thereof,  to  defray  the  expenses  of  agenoj  and  exchange  in  colleoting  the  saipe.'^ 


\\ 
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foravear  L.d;f.ft     .f  /""~"'  f«'»««"-»n«e  of  one  hundred  dolUr, 

XVhi^^^^^^^  '"  •  T""  -  '-  -  or  valuo.,  or  for  . 

autl^  :^TZ^7''  "  ^T"'  ^"'"'^  "  '"''■'"^  **«''  '"-t. «  thai        • 
thrur^f  He/M  ^  .  "  ""''  r""'*^  •*'"  ^  P"'^  ^  »'«'  Reciver-Gonoral  for 

mcjuX!;:^^^  '^'^""'''''''"''''''"'^•'^''^^^'*'•^"o■ 
bo  effective  Tl^rZl  7\  V  .  **'''"°"  '*  ^^  ^»8"«'y  oppressed  to 
in  ita^es  admit^    IT           """'""'*  *''"'  ''""  '^'"'"^  «f"'°  A«'«»>o'o  quoted 

>nd  «ll  nKi-    ..     """'"'f  ^'"«*"  ^S  ^"nks  and  bearing  interest  jit  over  7  ner  cent 

rl   ttX"^  '  ^---  »«^-  ^'  corpoJitd' 

prote^^  that  th      6  rvrrVh    «n*"  ,"•  ?'^  '"'•     '''"  "PP""""^  ''-"'-      " 
'ordinle  17  Geo  ut    Ch  -^  I     '^A  I't  .'^P-'"'*'*''^  5th  seotion  of  the 

uHerentoJeprS     a'    T     ^^''^^'^^^^^ 

thc4rhUl/ofthelvt^^^^^^^^ 
"Vnf»,!„    •    ,..    ;>    :  "•'^"•*'?>^^"'«n'S'n  thete  words: 

of    lheAot«,pect,.sI„te,^,...b„,<,,.otai.    (C.S.C.p.682). 

Kg>  proof,  .Dd  ihere  u  do  proof  which  en  be  .dmitledi)  ,.™th8  ori.in.l 
.ruto  »,„.,.,.  to.>«„  a.  partial  of  .ho  3\„..h..,ote\^^^o3.!! 


y 
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par  ivrit  wn  rot 
teoduU  ugrei'iiiDiii 
tho  louu  for  tlio 


"-"T" 


i,.nammt  «/«■  prtuve  par  ivrit,  by  iiieunslot/irhioli  tlio  pt^- 
iir  tt  Imin  For  one  yeureiiii  Iw  OHtubliiiliod.  IKit  nwiiniiii^  that 
luiigtT  (liiiv  wcro  k^nl\y  provvtl,  lliu  UMury  woultl  ha  nlill  tlit> 
■oni«  iiifrustion  Mt  tito  luw,  tliuugh  the  aiiioi^nt  uf  cxocm  of*  intcront  would  b<' 
then  reduced  to  cue- fourth  of  tlio  |(iO  ootually  roooivud.  T^  Iv^ul  oriniu  of 
tukiiig  any  nuiount  in  oxoeu  of  tho  U-kuI  ^niorciti,  uud  iiiukuN 
no  dihtinctjoii  wli'dthor  that  i-xcubb  Lo  great  or  huiuII.  Uut  iigaio  tlio  nppullaula 
u^tffi  that  tho  cxecjia  of  iutoreat  taken  doea  not  exceed  one  nor  wot.  on  the  autu 
lent,  nnd  thut  thia  iajuMtified  by  the  Kngliih  and  Auierioan  dicliiiona  which 
(hey  quote.  In  ainwer  to  ihia  it  uiuy  be  remarked  in  tho  first  filuoo  thut  thu 
facts  arc  wholly  /(gainst  theu.     It  bus  been  shown  thut  tho  a|)|ieUuntii  ooni- 

menocd  ly  tukiii^^for  interest  on  tlOOU  for  8  montlis, t09.0O 

The  rei<|6ndvnfS  piiid  interest  on  three  renewed  notes,  |l7.fiO<Hioh 62.50 


( 


Making  totjul  ttccivod  by  appellants  for  12  months '..» 12l.S(> 

When  they  jwcro  only  entitled  to  interest  at  7  per  cent. .for  12  roattths...     70.00 


51.50 


Or  tuaviiig  ii  i  excossof w...k 

,0r  at  tno  mte  of  14  per  cent,  per  annum  within  a  fruetipn. 
In  tl^o  Sfficoiid  pliioo  the  authorities  cited  show  thut  it  has  been  customary  to 
allow  in  K^glutid  to  Uunkctfi  for  olpcnacf)  of  collection  about  one-quarter  of  one 
ptr  r«i(.,  tKiit  iH  upplying  in  tbis  oustom  to  the  ease  before  the  Court,  about  4s2.60. 
And  thirdly,  w^iilo  thctte  aytl^onttcs  are  not  binding  ones, -it  is  proper  to 
observe  thnt  our  Lc^fihliitiin;  \^h  been  careful  to  define  in  section  5  tho  ciroum- 
Htuncos  under  wliich  BankH  niaj^  take  sonie  remuneration  for  extra  trouble,  andf 
the  exact  amount  of  such  extra  ri^uncration.  Upon  this  point  the  respondents 
n-fer  to  u  decision  Jn  Upper  Canada  in  the  case  of  Bimk  of  Montreal  vs. 
Reynolds  et  al.  (U.  C.  Queen's  Bench  Rep.  Vol.  25,  p.  352),  under  the  very 
Statute  in  quoHtion.  -'' 

Tho  pliiinliffH,  in  order  to  .screen  an  extra  charge  of  §th  of  one  per  cent,  under 
th^  fifth  section,  insisted  upou  the  discounted  note  being  falsely  duted  at  a  place 
other  than  thut  where  it  was  actually  maifi,  and  where  it  was  puyuble.  And  it 
was  held  tha^  this  excess  of  §th  of  One  'f^jr  Cent,  taken  over  the  7  per  cent,  was 
Dsury,  and  tho  note  wus  decfured  void  under. the  Statute,    i 

The  respondents  also  refer  to  the  following  authorities :  * 

In  the  case  of  deed,  Davidson  vs.  Bernard,  1  Ksp.  11.  Kenyon,  J.,  beld  that 
"  if  upon  negotiation  for  a  loan,  tho  lender  insisted  on  the  borrower  taking  stock 
«t  a  rate  exceeding  a  market  price,  it  was  usury.'*  .       "  "     . 

An  agreement  on  discounting  a  ))ill  that  the  party  shoold  tuke  in  part  pay- 
ment another  bill  which  \faA  tidte  to  run,  aa  cash,  although  the  full  diaoount 
was  taken,  was  usurious.    Parr  and  JBIliason,  1  East  92.        . 

If  a  couDtry  banker  disoounting  ft  bill  takes  interest  for  the  whole  time  it  has 
to  run,  and  instead  of  payingsinoney  for  the  bill,  gives  notes  payable  in  Londoa 
at  3  days  after'  sight,  such  baak^r  is'^gnilty  of  usury.  Kenyon,  J.,  in  ease  of 
Mantren  q  t.  vs.  Griffins,  FImk^  N.  P.-|lep«  200,  also  cited  in  Bosanquet  an^ 
Puller.  155.  note. '  \  * 
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UBj.r  lh>  form.,  «..ri..      wf  I  ^"•'  °"  '"  "'•'°  »'  ""  ""»■  l>«U  nurion.!, 

M.?w;  s.™n  ""•°'"°""''  "p™"^ '"" '-"«-'. "  -4^  -y 

JudKmontofS. Cconflrmcd. 
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^nA«m  <t  5ii»*«/for  pLintiff. 
^.  FT.  Dortnan,  oopDBel. 

(8.  B.)  jV  ^-^  _ 

IB^votief,  aoU,.-yfc,.  CM.  i.  now,^  ^U6^r,Mon  the  oihirl  of  Appeal.  J      '^ 

COURT  6F  QU^N'S  bench,  1868. 

II0NTREAL^JUNB9tb,  1868.  * 

[n  appeal  from  Superior  Court,  Dia^riot  of  Montrcul 
C^rarnLv^^u,  C.  J..  Cabon,  J.,  Avtwrn,  J..  BAi>o..y  ;.,  Da.HM 

ALEXANDER  If.  DKLISLE, 

*      '  (fh/mdiint  inlht  Court' belott), 

/  /  '        "  '  ■       ■  "  '       ' 

//  .  A«D       I  ApPltLAMT 

WARWICK  H.  RYLAND.         \    ' 

(^lainlifirintht  Court  below), 

The  judgment  in  AppealU  reported  at  V^  29  of  thia  volume.  / 
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I4H  lilUPKHlUll  COUBT,  IH«7. 

.slfl'KBU>U  COIJHT,  l'887. 
Mi.VTKRAI.,  iftTH  NOVKMHKU,  IWt. 
'  Curom  Ubrthilmt,  J 

No.  3104. 

« 

//«fcf(M  v«   Ihrritim  ft  hi,  k  Divom  Op|Kw»i«nti. 
lUMTmBLllOX  Ijr  MOXKVB-IIKOIIirKim  »  <  KKTiriCATK 

Hmlu  .-rii»l  l.y  lh..Wm.ofr  A»V1.,.C,40,  <he  Hn^U»t.  on  il,»r*,ul.lilon..f  .h.-Hh-flir.  n«..l 
mil  Includ.  til  hta  «rU«e«l«  bypo«li«,u»i.  r.dW..r«.l  Biorc  llun  t.-n  yi.tr.b..fur«llli.«l.i  uf 
the  |iro|».rly  by  Ui»  "littW  uoImm  IImi  liypollwnuwi  bavit  bean  r«n«»<wl 

lu  thia  oim  tho  U«';jiH»ror,  on  the  roquUition  of  tho  Sheriff.  furni«liod  a  oorti- 
tloato  of  incumbrniiocij  on  the  land  nold  eitcmding  beyond  ten  yoom  bcll)re  tho 
Mile,  and  the  pluintiff  moved  to  have  an  oincndcd  cortifioalo  furni«hcd  in  tho 
tcrmHof27&28Vlo.,  C.  40. 

Per  Cubiam.  •'  Upon  tho  motion  of  McB»ri».  A.  &  W.  Uobertaon, 
counHcl  for  tho  plaintiff:  It  Ih  ..rdorod,  ipuamuoh  «a  the  ReKistrar  of  District 
of  Montreal  in  (giving  to  tho  hl.erlff  of  thia  diatriot  tho  certiflonte  fylod  in  thia 
oauae,  na  to  the  hypothcquea  existing  of  the  property  aold  thoroin,  hath  notoom- 
plidd  with  tho  rw|uiroiiicut8  of  tho  statute,  in  that  behalf  made  (27  &  28lh 
•  Vio.,C.  40),  but  hath  given  a  oertifioato  extending  back  beyond  the  period  .fixed 
by  law  forauoh  certificate  to  cqycr,  inasmuch  as  no  new  regiMrations  have  appear- 
ed; that  tho  Hcgiatrarof  the  said  county  do  take  back  the  said  cortilioate,  and 
amend  tho  samo  or  furnish  a  new  certificate  according  to  latW,  for  tlie  purposes 
of  said  sale  so  made  in  this  cause,  and  that  said  certificate  so  amended,  or  such 
now  certificate,  bo  held  to  be  applicable  U»  tho  distribution  of  the  moneys  levied 

in  this  cause  with  costs."  •        "  * 

.      ^  .  '  Illation  granted. 

A.  «f-  W.  RuberUon,  for  plaintiff.         'M 
.    (V,  w.  T.)  p        ^ 
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•UP^RIOR  COURT.  TfiflS.   "     ' 

•   MONTRKAL,  ftm  DIOIMIiKR,  IMS. 

(hrum  Monk,  J, .  • 

^  PHUtoiur. 

TlfR  (IRANI,  TRUNK  RAILWAY  OOMPANf  Of  OAITADA. 

Dtf*n4mli. 
riAMOHIW— uuytl^ATlON. 

or  M  l^junoUon  la  th.  pn».at  mm  '  '""Uoi  Ik.m,  m  would  jM(|iy  ih,  toi,|B, 

Moot  ,„  ooll.^,  ft„„  Jd  i.1,,1  ft,.St  to  U.^^ta.tor"°"  '•"'  ""«"*  '"  "'•>'  d««.r«,l„„ 
«.-•  of  p.rtlom„  o.rt.r.  I.  not  .  /lol.t  1  „m"  ,  .TIw^  'I"  ""'  •'"'•««ola.l,..„p,„,. 

•-«.i.„r  ,„.,d«„u,  to  their  bu-a  jrcoir:^',:::^'-  "^"•''  - '-  «*  '•«" -^ 

not  ..U,  „„..  ,l».  p„,ed  .o  U  I.UUHOU.  to  ^.  p^bS  '  """'"''  *""  '"^•'  «« 

6«h     lytnoneofth.  iodlvldu»UorpMtto.  BgJ,  th!  -#-«.  ^     . 
*  Uiut  b*  kniMd.  »"wnt  euv,  .ad  for  .11  tliaM  rMUou  tbo  poUUoii 

h«ingboenWallvrnoorn..r.t«l  „,.T^  .^'  CorponUon,  without 

Body  pr  Bo«d  ofild.  .l^r^ro.  Z*^''  '^"^^^^^^        ^'•T*"*'""'  ^"Wio 
manner  «  to  fiwf«t  it.  olJtar  by  mill  T^^^^^^  of  .nyl«wm«,oh   -^ 

whioh  amounta  to  «  .,.r«„^«.      ""••waany  actor  aota,  the  doing  oromilUng  of 

«hl  „;     •  M  ^  ^    CoiporaUoD,  Public  Body  or  Board  exeidse.  .nv  iw„ 
obiae  or  prmlege  not  oonfemd  on  it  bv  law  -  it  «h.ll  yTti^STT^^  W^  ^'" 
jesty's  Attorney  General  for  Lower  0.„.I.     *'•*»"»««»•  duty  of  Her  Ma- 
believe  th.tX.ame  0^1  h.«i2Sh^Jtt5  "^  ^a-good  reawn  to 

.ad  al«  in  eye^  -uch  ::Lt^^,SK tS  '^f^Yf^^ 
th.  Qo..rnm«.t  ag^nat  aU  CO.  J^d  «^ 

JWnat  IB  which  the  principal  offioe  or  place  of  burinew  of  roeh  na«nn?  "  ,, 
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lawfully  associated  together,  or  of  such  corporation,  Public  Body  or  Board  i» 
i^tuate,  or  to  any  Judge  of  such  Court  in  vacation,  by  an  information,  declaration 
or  petition  (requCte  libellde)  supported  by  affidavit  to  tlje  satisfaction  of  such 
Court  or  Judge,,  complaining  of  such  canteravention  of  the  law,  and  praying  for 
such  order  or  judgment  thereon  as  may  be  authorised  by  law. " 

The  Petition  in  the  name  of  H«r  Majesty's  Attorney  General  for  Lower  Ca- 
nada set  forth.  •  .  u 
That,  by  an  Act  of  the  Legislature  of  this  Province  passed  in  the  session  held 
in  and  during  the  sixteenth  year  of  Hm  Majesty's  Reign,  intituled  an  Act  to 
Incorporate  the  Grand  Trunk  Railway  Company  of  Canada,  it  was  enacted  that 
certain  persons  therein  mentioned,  together  with  |ueh  persons  as  should  legally 
become  proprietors  of  any  share  or  shares  in  the  Railway  thereby  authorized  to  be 
made,  and  their  several  and  respective  heirs,  executors,  administrators  and  assigns, 
being  proprietors  of  any  share  or  shares  in  the  said  Railway^  should  be  a  Com-  , 
pany  according  to  the  rules,  orders  and  directions  thereinafter  expressed,  and 
for  that  purpose  should  be  one  Body  Politic  and  Corporate,  by  the  style  and  litle 
of  the  Grand  Trunk  Railway  Company  of  Canada. 

And  the  said  petitioner  further  represents,  that,  among  other  things,  it  was 
therein  enacted;  that  the  several  clausee  of  the  Railtvay  Clauses  Cbnsolidation 
Act  with  respect  to  the  first,  second,  third,  and  fourth  clauses  thereof,  and  also  the 
several  clauses  of  the  said  Act  with  respect  to  "  Interpretation,"  "  Incorporation," 
"  Powers, "  "  Plans  and  Surveys,  "  "Lands  and  their  Valuation,"  "  Highways 
"  and  Bridges, "  "  Fences, "  ' '  Tolls,  "  "  General  Meetings,  "  "  Directors,  their 
"Election  and  Duties,"  Shares  and  their  Transfer, "  "Municipalities,"  Share- 
"  holders,  "  "  Actions  for  Indemnity,  and  Fines  and  Penalties  and  their  Prose- 
«  cution,"  "  Working  of  the  Railway,"  shall  be  incorporated  in  this  Ac    to 
wit:  the  said  sixteenth  Victoria,  with  the  following  modification  of  the  ninth 
provision  in  the  clause  of  the  said  Act  with  respect  to  "  Plans  and  Surveys,  " 
that  is  to  say  :  that  lands  to  the  extent  of  t,wenty  acres  may  be  taken  for  sta- 
tions,  depots  or  fixtures,  in  any  city  or  town  containing  more  thau  five  thousand 
inhabitants,  without  the  consent  of  the  proprietof  thereof,  with  the  exception  of 
the  sixth  provision  in  the  clause  of  the  said  Act,  with  respect  to*"  General  Pro- 
visions, "  in  lieu  of  which  it  was  therein  enacted,  that  in  the  event  of  the  Rail- 
way thereby  authorized  to  be  made,  not  being  commenced  within  one  yeaa  from 
the  date  of  the  passing  of  this  Ac{^  or  not  being  completed  before  the  first  day  of 
January  one  thousand  eight  hundred  and  fifty-seven,  it  should  be  lawful  for  the 
Governor  in  Council,  by  Proclwoation,  to  revoke  the  Charter  cpntained  m  this 
Act  and  the  same  should  thereupon  become  and  be  tiuU  and  Void,  and  of  no 
effect  whatever,  in  8Q  far  as  regards  so  much  of  the  Railway,  thereby  authorised 

to  be  made,  as  should  not  at  the  date  of  said  Proclamation  be  completed  and  open 
for  public  use;  and  with  the  further  exception  of  any  enactment  m  the  said 
•clauses  which  may  be  inconsistent  with  the  express  provisions  and  enactmentsof 
this  Act  in  like  matters;  and  the  Expression  "this  Act,"  when  used  therein, 
shall  be  u^erstood  to  include  all  the  clauses  of  The  Riulway  Clauses  Consohdv 
tion  Act  ^4ich  are  incorporated  with  this  Act.  •-      _^         .      . 

i^M)Be^farth<r«^tll,  thutia^aad  by  tbeJIijlway  Clauaeagon^ 
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solicUtion  Act,  passed  in  tha  14th  ^„a  ik»i.  7T ~~ 

other  things,  in  the  Interp«Ution    o,  g^vent^i^^^^^ 
shall  include  any  rat»  or  chLrroZ  ""'  *''■*  ^^"^  '"''^  "  *<>"  " 

special  \.i-for\ntpl^^r  anil  1  ^''^''""'  P*^""*  ""**«'  *h»  Act  or  the 
n..tte*rsor  'things  L^vTeroJ  h  RiiC^^^^  6<x^J  merchandise. ^articles, 
things  of  eve.7  kind  convVed^M^^  "ball  include 

vessels  connected  therewith     "^  ''"'^'  **'  "P^"  "*?«'»«",  or  other 

power  and  authority  to  take,  transn^rr^   ^  *  *'"°'P^"y  "'•'J'  J**^* 

the  Railway,  to  regu'late  the'timeTd llTr  n  wwH  ^'""  ""'  «"»''«  » 
ported,  and  the  tolls  and  compensatilrL T,  a^  1  """"^  ''"*"  *»«  tf'"'^- 
tollsandcompertlion.       ^  ^"^  to  receive  .„ch' 

And  the  said  petitioner  further  saith  ih«t  K„  *i.    p 
it  is  among  other  things  enacted  thaT^^^^^^^      the  fourteenth  clause  the«K,f, 

Firatly.^TolIsshallCrmtle  Jlf 
of  the  Company  or  by  the  D  Ztirif  ^h         f"^  ""'^  "plated  ],y  the  By-laws 

bytheSharJhofdersa'   n;Snt^^"^L,^  r^^^^^^  »»^  *he  Bylaws  or      ' 

received  for  all  passengers  f ^  K<«rtZ'rH  a       ""If  "^  ^  ^'""''^^'^  ''"d 
«team  vessels  to  the  undeTtakbXlfnl^    ^T^^^  **^'  ^"'''"y-  "^  •'»  the 
sonsandatsuch  pla^^et  to  th    Rai7' "^^  ^^    u 
.^latioHs  as  the^^larshtu^^    ^d  Vl  ^Zi^'^'-^^'r'' 

Secretary^f  thX5a„;  mTrd^;^^^^^^ 

Soo^fororinre:;^?  JeT/^r^^^^^^^^^^  ■ 

until  payment  thpiwnf  •  «nj  •**!.       j    „    °  *  "^"  "o  P"<«}  and  detain  the  same 

Co^pa'ny'Thrirt^ra^^tft"^^^^^ 

and  otitQfthemon^ylwfrnrLr,     !''''"^*''''*yP"*«^^^^^ 

said,  and  all  cha.;^,'aS^^^^^^ 

surplus,  if  any,  of  the  moneS  fr  t^"*''*"  ""^  "^«'  '"""Jeri-g  the 

may  regain  iJisltri^^^Ut^r^"'^  r.f"*  "^ 
i-  the  possession  of  the  clCy  ZS^^T.^  ""^  '^^^e^^^^r^^n 
Company  shall  thereafter  andl  T^'^f"'  *»»«  «P«oe  of  twelve  months,.the 
^o'^^^ee)u>int^:::^2ZT^^f^"  noUcethercof  by adverti^menJ 
deem  nec«««ry.  have  wwer  to^lT.       ?  T^  "*^'  P»P«"  «»  »%  "»J 
place  toTml^tionS  k7„«h   f  ■""*"*  ^^  ^'^  P"**""  **»««»»'  «*  «  «me  anj 
pay  aach  tollstd  S  ZtbtC:?  H"'  "'f  **  ^'~^^«  ^«-"*o 
fods;  andanybalanoeSh;^:^''?;  "tf^^^^ 
further  period  of  there  monKCddtf  to     '^    ''^  '^'  Company  for  . 
in  defa«lt,pf  ,„eh  balance  Ci^St^"  Iri'^-'^'^ft  '^''"*"'  "'^ 
foresaid,  the  same  shall  be  p^wt^J  to  rtf^W  ^^**"°  '^**  P*"^  ^"t 
thegeneral  purposes  of  theP^'iT^l?!^^^^  -PPKed  to 

«d  by  the  pMty  entitled  thZ7^Ti    n  ^""^  *"  *•*"  ^""^  *««  be  claim-    ' 

Byilw.  b^:°;t^  '^:::,?g. !»  r^-j:^;^  ^^e^d  toU,  may,  by  .ny 

""""»■'""""«»»  aaoiinJn  as  It  lAalrbi^  deemed  "T";; 


V    A 


CarUflr 

R.C!0lttp']r. 


i' 


f;  1 1 


'J 


Ifi2 


aUPEBIOR  COURT,  1865. 


,«r 


V 


*^»J*f*'       nooessary  for  the  interest  of  the  undertaking,  provided  that  the  same  tolls  shall 
.T.R.t'omp'y.  ]^  payable  at  the  same  time,  and  under  the  same  circumstances,  upon  all  goods 
and  persons,  so  that   no  undue  advantage,  privilege  or  monopoly,  may  be 
afforded  to  any  person  or  class  of  persons    by  any  Bylaws  relating  to  the 

tolls:       _  ^ 

Secondly.  —  In  all  case^^a  fractioS^in  the  distance  over  which  goods  or  pas- 
sengers shall  be  transported  on  the  Railway,  shall  be  considered  as  a  whole  mile ; 
and  for  a  fraction  of  a  ton  in  the  weight  of  any  goods,  a  proportion  of  the  tolls 
shall  be  demanded  and  taken  acoording  to  the  number  of  quarters  of  a  ton  con- 
tained therein,  and  a  fraction  of  a  quarter  of  a  ton  shall  be  deemed  and  considered 
as  a  whole  quarter  of  a  ton. 

Thirdly.  —  The  Directors  shall,  from  time  to  time,  print  and  stick  up,  or 
cause  to  be  printed  and  stuck  up  in  the  office,  and  in  all  and  every  of  the  places 
*here  the  tolls  ar6  ta  be  wUccted,  and  in  every  passengef  car,  in  some  conspic- 
uous place  there,  a  printed  board  or  paper  exhibiting  all  the  tolls  payable,  and 
particularizing  the  price  or  sum  of  money  to  be  charged  or  taken  for  the  carriage-     ,^ 

'  of  any  matter  or  thing.   , 

Fourthly.  —  Nc^, tolls  shall  be  levied  .or  taken  until  approved  of  by  the. 
Governor  in  CouncitlSior  until  two  weekly  publications  in  the  Canada  Gazette 
ofthe  By-law  establishing  such  tolls,  aiid  of  the  Order  in  Council  approving 

thereof.  v 

Fifthly!  —  Every  By-law,  firing"  and  regulating  tolls,  shall  be  subjecV  to 
r  revision  by  the  Governor  in  Council,  from  time  to  time,  after  approval  .thereof 
as  aforesaid;  and  after  an' Order  in  Council,  reducing  the  tolls  fired  and 
regulated  by  any  By-law,  shall  have  been  twice  published  .in  the  Canait a  Ga- 
zette, the  tolls  mentioned  in  such  Ordcrin  Council  shall  be  substituted  for  those 
mentioned  in  such  By-law,  so  long  as  such  Order'  in  Council  remains  unrevoked. 

And  the  said  petitioner  further  iaith,  that  in  and  by  the  twentieth  clause 
thereof,  it  is,  among  other  things,  enacted,  that  all  By-laws,  Rules  and  Orders, 
r^arly  made,  shall  be  put  into  writing  and  signed  by  the  Chairman  or  person 
presiding  at  the  meeting  at  which  they  were  adopted,  and  shall  be  kept  in  the 
office  of  th°e  Company ;  aud  a  printed  copy  of  so  much  of  them  as  may  relate  to 
or  affect  any  party,  other  than  the  members  or  servants  of  the  Company,  shall  be 
affixed  openly  in  all  and  every  passenger  oar,  and  in  all  and  every  of  the  places 
^  where  tolls  are  to  be  gathered,  and  in  like  manner  so  often  as  any  change  or  alte- 
ration sball  be  made  in  the  sanae  ;  and  any  copy  of  the  same,  on  of  any  of  them, 
certified  as  correct  by  the  President  or  Secretary  shall  be  deemed  authentic,  and 
shall  be  received  as  evidence  thereof,  and  in  any  Court  without  further  proof, 
ProviM  nevertheless,  that  such  By-laws,  Rules  and  Ordos.  shall  be  submitted 
from  time  to  time,  to  the  Governor  General,  or  person  administering  the  govern- 
meint  of  this  Province,  for  approval. 

And  the  said  petitioner  further  swth,  That  eertatn  other  Acts  of  tiie  Provin-,  . 
eial  LegisUtnre  were  passed  conoeming  the  Grand  Trunk  RaUway  Company  of 
Canada, but  without  repealing,  amending  or  tltating,  the  clauses  ofthe  act 
hereinbefore  mentioned,  and  in  part  recited. 

And  the  said  petitioner  further  iwith,  That  theGrand  Trunk  Railway  Com 
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the  Ci3lZ,  '"^  ""'  '™'"  ^'^^  "^^'^  -^  '^-•'""-^  of  the  eitl.c„s  of 

Montreal  to  places  on  their  Ibe  of  Rai  ZT /I  ^'^•'' ""'^  merehandite  from 
the  same  wHether  the  s^'Z:^J'::TL':^:Z'^^^^^^ 
ef  the  sender  or  r«?ceiver  of  the  same  by  his  own  ''*  "^  *""*«<*  «»  *»>«  "pense 
pease  of  the.  defendants  by  verSeZo^eAT T    ,  "'.""'"^'  ''  "*  '^'  «- 
.  by  them  from  and  out  of  irZjXi:,     '  ^    "  "'  *'"'*  P"'^^"'  ""-^  P"^ 

And  the  said  petitioner  furthdr  saith  Th.it  ♦!,-  J  «•    j      • 
and  in  violation  of.law,  have  used  for  a  veVr     A  ,  ""''  "P""'^'  P"^''«'3^- 

•nd  sleighs  with  horse  atta  Jd  f^  the  t "  s^  ""'  '"  ""^^  "^'^  ""^ 

.nd  fro«.  their  depots  with  the  letters  n  tT    "  .^t  ""'^  ™«'«'«»»<J«e  to 

Trunk  Rail^ayJn^^.ndwithlTthltiLnhts!^^^^^^^  «»»^ 

exerc.se  the  occupation  of  Carters  in  anVwUhrt  t  sai  J  J ;^-^-' ^^^^ -^^ 

And  the  said  petitioner  further  baith    Thnt  th.  ^r    f 
obtain  payment  of  foils  ^h  are  not  nav^hl.    !  1     ^«^«»^"»t«   demand  and 
same  eireumstancjJiJS  .111^-^! '''  the  same  time  and  under  the 
advantage,  priviljHK'S'.       .*'"*''**'°"*'"3^'*heyewrei8e  an  undue 
theeiti^eilsV  iii;TlS^;J^^^^^^^  ' 

rised  by  any  By-kT^e^fv  enflf  '  '      "'^l'^  ''""^^  "***  ^^  '«'»  »>«  a«tho. 

And  the  said  tutioSr  futr      Z  T"""^  ^^  "O'npetent.  authority.         .     , 

^-HM.„sport'S':zri:;^rrs^s'^^^it^^^^ 

.tes  and  are  levied  without  theauthority Tf :„Vb;  aw    'Z Zl'  "'^"^^ 
of  by  the  Governor  in  Council  and  that  ii.  .        u  .      "*  ®^**'*  approved 

C«««<fo  Gazette,  and  thatt^'d  fend^ntshr"  ''"'  ""*  ^"  P"'>^'«''«<J '"  the 
^d  and  stuck  up  in  the  oftce,  o^e  whertr^r*"''  ''"'"'*'*  *«^«  P""*' 
eveiyoranypaLngercarTnllTj  f  ^'^"'  -'^  ^^e  collected,  or  i„ 
payable,  an  J  JarticuELVthe  pr  e  ^'IZt""'' f^'''''  «"  ^^  *^"" 
for  the  carriage  of  any  matter  or  thing  *^  *'  ^  '^"^^  «'  *«ten 

tbori.ing  any  tolls  to  b.  coS    ^i  "v^I  ^^Z  v  ^  ofanyByWau- 

offended  against  the  pr^vihion^TiirLl  I  t^clT^l""*'^"*^'  »•«- 
or  «H)rgani«ing  them  as  a  CdrMmtion  !!j  t    '  ^'  "^**"°«'  '*'»«'"g 

e««rcise,franchisesand  pdviSrot  wi^  ''*"'''^  ""*  aahuned  to 
the  «dd  Act  0.  Acts,  or  by  anH^w  InTht^,^^^  "^^  ^''^'^^^  by 
dicUon  oonfe^  by  hm  en  the  S  Pnl?  ?•  ~*1'^  **•'  ^'■P^'**^  ««  J«ri»- 
and  privUeges  beyond  Lla.^dllZ^^^^  "f  "^^^  ™»^  Powers 
the  said  Act  or  Iota,  creat  "g  JS^^^^^  *"  *^««  ^'"•'*  ^J  ^e  of 
poration,  we«  confe^niri;  «S  1^  "^     ^f'^^^^  -"id'Cor 
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1.  Because  no  authority  wos  ooriferted  upon  the  aaid  Corporation  to  exer- 
.  cIbo  the  trade  or  occupation  of  Cartera,  to  and  within  the  limits  of  the^City  of 

3Iontreal.   •  *     •      "  -*,      ,  ^ 

2.  Becousc  no  autlrarity  wos  conferred  on  the  said  Corporation  to  make^ 
tariff  of  tolls  4br  the  transportation  of  goods  and  merchandise  on  their  Railway^ 
including  therein  changes  for  cartage  to  or  from  the  depots  to  the  pliioes  of  busi- 
ness or  domiciles  <i||tf>e  citizens  of  the  City  q|f  Montreal.  , 

3.  Because  no^Hper  W*  ?i™"  <>'  conferred  upon  the  *aid  Corporation  tp  enta- 
blish  tolls, ^less  the  same  were  fixed  and  regulated  by  theBy-Laws  of  the  Com- 
pany, and  approved  of  by  the  Governor  in  Council,  nor  until  after  two  weekly 
publications  in  the  Cciwrt^a  Gazette  of  such 'By-law,  and  approval  ^efefor  by 
the  Order  in  CouflciL  _  ,  ^     ';^ 

'    4;  Because  no  By-law  authorising  the  levy  of  tolls"  was  ever  passed  or  ippro^ 

yetl  of  by  the  Governor  in  CoujiciL     ,  .  4_ 

"  -^6.  Because  the  levying  o^toUs  by  the  Company  is  not  iiv*  virtue  of  affy  By- 

/  law  legally  paSeed  and  approved  of  by  competent  authority,  but,  on  the  contrary, 

the  same  are  levied  at  the  wilfSand  caprice  of  the"  person  or  persons  directing  the 

(flairs  of  the  said  Company.  .^■■"      f  .-. 

6.  Because  the  acts  of  th^  defendants,  hereinjjefor^  mentioned  and  indicated 
are  in  direct  violatipnof  law,  and  without  the  semblance  of  the  formalities  requU 
red  before  jiny  blls  can  be  collected  by  tiife  defendants. ,      ' 

7.  Because  none  of  tteproviaons  established  by  law.  for  the  establishment  of 
'  tolls  to  be'levied  by  the  defendants  have  been  ol^rwd.    , 

8.  Because  the  carting  of  goods  and  merchandise  ^  the  defendants  in  and 
withia  the  limits  of  the  City  of  Montreal,  is  a^contravehtiotf  of  law  and  is  wholly 
illegal,  and  was  and  is  an  exercise  of  a  franchise  and  privilege  not  inferred  upon 
the  said- Cor  potation  by'la%,         •         "      '  :  '       , 

~«  That  by  r«ason  of  the  premises,  the  «lid  Siip^rior  Court,  or  one  of  Judges, 
thereof,  is  authorised  by  law,  to  order  the  issue^f  a  Writ  of  Summons  command- 
ing the  sa^d  .defendants, to  appear  before  the  said  Court,  or  before  one  of  the 
Judges  thereof,  to  answer' this  Petition  and  to  abide  by  the  judgment,  and  deei- 
sion  to  be  made  thereon.  ,  .  •        .  ' 

'.  Thk  divers  of  tbe  residents .  of  the  City  of  MAitreal,  being  qualified  voters 
and  electors  in  the  said  City  of  Montreal,  an"d  particularly  Robert  Smith  of  the 

'said  City  of  Montreal,  Carter,  and  Thomas  Lilley  of  the  same  place.  Carter,  be-  - 
ing  also  persons  exercising  the' occupation  6f  Carters  in  and  within  the  limits  of 
the  City  df  Montreal,  acting  for  themselves  and>for  others  of  the  said  residents 
of  the  said  City  of  Montreal,  qualified  voters  and  electors  therein,  have  represen- 
ted themselves  as  i^grieved,  and  have  moreover  given 'satisfeet9ry  security  to 

.  indemnify  the  Government  of  this  Province  aginst  all  coJits  and  expenses  to  be 

*  incurred  by  the  proceedings  to  be  had  in  the  present  Petition. 

And"  the  said  petitioner  further  saith  that  the  principal  ofiBioe  or  place  of  bu- 
siness of*i;he  Grand  Trunk  Railway  Company  of  Canada  is  situated  in  the  said 
City  6f  Montreal  arid'within  the  Jurisdiction,  and  Matriot  of  the  Superior  Court 

■'  and  of  the  Judg^th^f,  sitting  in  tiie  said  City  of  Montreal.     • 

All  which  the  «ud  petitioner  is  ready  to  verify.'prove  |nd  piaintain  w"hen  apd 
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mt^^t  any  Ohe  of  the  Judges  thereof  may  direct,  and  the      <•'*'•'■ 
le  affidtkvits  herewith  fyled  in  support  of  the  Present  Petition  o.iu.conipy. 

lAVAIVk       ^k^kvk^naan  .nil 


as  this  Hon 
'     petitioner  refb 

and,  the  allegktidis  therein  contained. 
.     Wl,prefore  th^«>id  petiUojier,  for  and  on  behalf  of  Her  Majesty,  prays  that 
a  Wtit  do  isbuo  commanding  the  Grand  Trunk  Railway  Cprnpa-ny  of  Canada  to 
oppear^before  this  HonoraWe  Court,  or  before'any  on«  of  .the  Judges  of  th|«  Court 
in  ywntion,  upon  such  day  as  the  said  Court  or  Judge  may  fixVnd  appoint  t<iL 
nnsvfer  the  matters  and  things  in.  the  present  Petition  set  forth  imi  contitined 
and  that  by  the  Judgment  to  bejendered  on  the  said  Petition,   it  be  'adjudged 
and  declared  that  by  reason  of  tSe  pren.jses  thij-Orand  Trunk  Railway  Company  4 
of  tCanada  have  exercised  a  franchise  and  a  privilege  not  conferred  by  law,  and 
the  said  Corporation  have  ofiFendW  against  the  provisions  of  the  Act  or  Acts'crea-   ' 
'.tiBg,^tering,  renewing  or  reorganizing  thi  said  Corporation,  and  have  exceeded 
the  power,  capacities,  franchises  apd  jurisdiction  conferred  upon  th«m  •  and  the' 
said  petitioner;  ofl  the  behalf  aforesaid,  farther  prays  that  the  imposWo;?  of  tolls 
including  the  cart(ige  of  the  goods  and  merchandize  in  and  within  the  said  Sty** 
of  Montreal,  may  be  declared  illegal  and  in  contravention  of  the  kw  •  , 

And  the  said  petioncr  further  prays  that  th?  imposition  of  tolls  for  the  car- 
^  riag§  of  goodb  and  mei:chandizo  on  "their  Railway,  without  the  authority  of  a  Bv- . 
■    law  approved  of  by  the  Governor  jn  Council,  and  publishctUn  the  Camda  Ga- 
zette, may  be  declared  illegal,  aod  in  contravention  of  the  law  -and  th^  said  pe- 
titioner on  the  behalf  aforesaid,  further  prays,  tl.aH'it  may  be  dcdarcd  that  the 
.  said  defendants  carry  on  the- business  and  occupation  of  comnum  carters  iiid  '- 
..  within  the  limits  of  the  said  City  of  MontrcMl,  and  that  ^uch  hnm<^  and  oeeu-     ' 
pation-by  them  so' carried  on  is  illegal  aod  in  contrtiwntion  of  the  law  and  that^* 
the  sa.d,.Grand  Trunt  ftail^ay  Compapy  of  Canada.nay  be  ei;joined  t6 abstain'     ' 
froni  rising  the  opoupatfony  carters  in  and  Vithi^  the  limitsVthe  City  JfMon- 
treul  andlhat.they  be  restrained  from  carrying  an(^e«rting:  tboVoftA,  and  mer- 
.chandize  from  and  to  their  depots;  to  and  fron,  the  residences  an*..s'toresM,f 'the ,/ 

ilJe^^nd  meontravention  of  the  law  Th*  ^titionl,.reser«ng 'to  himself,  dn 
.the  behalf  aforesaid,  to  take  such  other  andTutthe«|onclusiom,  as  may  be  necessiry 
and  allowed  by  law,  Jtffd  the  whole  with  feosts;  '"     •  ,    .     > 

The  defendants  met  the  piotion  by.  a  motion  to  qtta^i  the  Writ  and  PetlUen;    * 
by  a  special,  demurrer,  .yen,e.«/«V,  and  iwc^otlierplc^s  deriving  all' the  allegf!      ^ 
tions  of  the  Petition  an^  alleging  that  their,  actions  «nd:proceedins  ,^re  regdar    ' 
anaM     -The  reasohs  of  the  motion  and  demurrer  ^  omitting  the  fii^t  reason)      ' 
are  as 'follows:  ^  ,   "       >,  ,    :>.*-  ♦  "        > 

2.  B«»u8e.thesai^llegation8ofthe  said&ition  are  wholly  vague;  uncer        , 
tain  and  indetermhiate,  and  the  pretended  offences  or  contraventions  of  l4w  ' 
%rem  alluded  to  are  not  pa«iculari«ed  or  specjfied  as  to  tiine,  place  w  cirou««: ' 
tance,  and  no  specification  of  the  alleged  acts  or  6mi?sions,  int^i^led  to  he  proved 
or  rehed  on,  is  contained  in  the  said  Petition,   •  .    ".  ^       "■  . 

'  3.  Because  it  is  not  alleged  in  the  said  Petition  thMnj  venonttrnmas  . 
was  or  were  injured  or  defrauded,  or,  if  so.  in' what  manner  any  suA  pJL  or    ' 
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4.  Because  the  s^id  Petition  illegally  combines  and  includes  several  pretended 
'O.T.B.Comp'jr.  iH^al  acts  and  omissions  of  defttdants;  some  of  wHioh  are  properly  tbe  subject 
of  a  ^rit  of  ^andatinus,  and  others  of  a  process  or  proceeding  in  thenature  of  a 
Writ  of  Prohibition,  and  vhicH  require  separate  pleas  and  issues,  and  call  for  sepa- 
rate and  distinct  orders  or  judgments,  and  cannot,  by  law,  be  combined  in  one 
complaint  or  petition.  -       .  "»    , 

'  5.    Because   no  interest  whatever   is  disclosed   by   the  said  Petition,  on 

tho>partof  the  private  person  named  therein,  ij(i  the  pretended  illegal  acts  or 
omissions  of  the  defendants,  nor  in  the  maiotenaiiioe  of  the  conclusions  of  the 
said  Petition.  '  '  ' 

C.  Because  the  conclusions  of  the  said  Petition  are  wholly  vague  and  insuffiv 
cient,j|pd  judgment  ud  orders  are  thereby  illegally  demanded,  not  upon  all^d 
distinct  and  defined  acts,  defaults  or  omissions  of  the  defendants,  but  upon  gene- 
ral abstract  questions  of  law,  in  the  decision  and  determination  o&whioh  no,inte- 
:  _  "fggj  jg  alleged  by  the  said  Peti^n  on  the  part  of  any  person  or  persons,  pnd  a 
judgment  upon  which  questions  would  bb  of  no  practical  force  or  effect. 

7.  Because  the  defendants  were  and  are,  b^y  law,  common  carriers  for  hire  of 
^  goods  and  passengers,  and,  J>8  such,  had  an^.  have  this  right,  for  the  convenience 

of  the  persons  employing  thom,;a!i  well  as  fer  their  own  convenience^  in  the  ordi- 
nary course  of  their  business  of  common  (iarriers,  and  as  incidental,  thereto,  at 
any  place  in  Montreal,  to  receive  goods  fo^  carriage,  or  deliver  goods  Which  have 
^  been  carried  on  the  Railway.  ' 

8-  Because,  in  and  by  said  petition,'  ho  infraction  is  shown  on  the  part  of  tlie 
-defendants,  of  any  of  the  rights  conferred,  or  obligations  imposed  upon  them  by 
n.he  Acts  incorporating  or  referring  to  them,  such  as  to  justify  the  conclusions  of 
the  said  Petition.  .    , 

After  hearing  upon  the  motion,  as  well  as  i^pon  the  demurrer,  a  jud^ent 

was  rendoied  by  His  Honor,  Mr.  Justice  Monk,*  on  the  26th  day  of  April,  1865. 

The  parties  accordingly  proceeded  to  evidence  and  were  heard  on  the  m^its. 

I  Monk,  J.,  giving  judgment  said  j^*— This  is  an  application  made  to  me  at  the, 

instance  of  the  Attorney-General  against  the  Grand  Trunk  Railway  Company  of 

Canada  for  an  injunction  to  restrain  that  Company  from  the  exercise  of  the  buji- 

ness'of  common  carters  within  the  limits  of  the  city  of  Montreal:     It  would 

♦         x\-\    appSar  from  the  evidence  adduced,  that  the  Grand  Trunk  Railway  Company 

^      employ,  exclusively,  a  Mr.  Shedden  to  collect  and  deliver  freight  within  and  near 

the  city  of  Montreal.    That  the  master  carters  of  this  oitjf|Bi||||icluded  f)rom  all 

participation  in  the  business  of  collecting  and  delivering  for  the  Grand  Trunk ; 

..  and  cQusequently  it  is  sought,  upon  the  ground  to  be  hereafter  fully  stated,  to 

restrain  tbe  company  from  the  exercise  of  this  privil^e  or  monopoly,  carried  on 

in  this  way  through  the  instrumentality  of  Mr.  Shedden. 

Before  proceeding  to  develope  the  particular  facts  of  this  case  (which  is  one  of 

oonsiderable  importance  to  the  parties  in  the- cause,  and  also  to  the  public),  and 

to  adjudic&te  i^n  the  points  submitted,  it  may  be  proper  to  rema,tk  that  in 

.i^i^  i.  England  this  proceeding  is  by  rule,  and  the  casesare  tried  upon  affidavits.    In 

:{a   :  this  country  we  have  special  legislation  on  the  subject.     These  provisions  of  law 

.Ire  found  in  thQ  88th  chapter  of  the  Consolidated  Statutes  of  Lower  Canada, 

«tad  ary  to  the  following  effect : 
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a  Corporation  without  having  boon  legally  incorporatoj,  or  without  bcina  JZ  «' 
,        «1  a.Buoh  Corporation  by  tho  Common  Law  of  tower  C.nr.,./Sn 

:::7:/,,^:t"'";^""'"^t'  ^  ^'"^^  offohdBag.ln,tany'of  hc^rov. 
.on«of  heactoraot8oroat.ng,altoring,renowing,orrco^ani«ingit  orviolatos 
the  prov«,.on8  of  any  laW  in  such  manner  as  to  foS^oit  it,  cLter  Z  luj    a^ 

1  nit;         T'^'^T^"'''''"''''"""^^  surrender  of  itslZ 

Public  Bol  ^   t;""?  '"''*/"'«""*-''5  ""d  whenever  any  sueh  CorporS 
Pubhe  Body  or  Board  «««■«,«  any /m»cA«.  or  privilege,  not  eon/Zd^t 
hys^.  ;-u  shall  be  the  duty  of  Her  Majesty's  ALne^Oeneralt  W T 
nada  whenever  he  ha,  good  reason  to  believe  that  the  «.me  ean  be  6s^^^^^^^^^ 
/,  proof,  ^n  every  cascof  public  interm,tiU  «l,o.in  every  sueh  ease  in  wh^li/ 

factory  seeuruy  is  ^iven  to  indemnify  the  Government  agaTni;^^^^^^^ 

be  authorised  by  law."     Thereion  a  writ  issues,  and  theVendtll^S 

upon  asinal  othc.:^ses,  to  answer  the  deeWion  orpetition.  a^the  sutc 

'  q«ent  proceedings  a^similar  to  thosein  ordinary  suits  aVlaw.       "  - 

ted  in"p 'r^  "^T/ •'  ?.  "'''^"'"'  diff«>"neeexi8ts between  the  eourle adop- 
ted in  England  and  fhat  which  is-kicumbont  Upon  parties  seeking  to    ITZ    - 

l^Z'T'  ''"'"  "'"f"  ^'^'^""'^  *>•?  '"ode'oi'proeeeding  is  tVthis  etj 
modified,  and  «  «iore  c,,nplet«ly  adapted  to  our  usual  forpis  of  proeedl   and 

^^^thestatutjcontai^ssome  verrspecUl^visions^t  t.^Z2  ::^ 

^nJJ^^n'*  ^™°k  Railway  Company  Of  Canada\a8  incorporated!  altered  , 
and  amended  under  a  Variety  pf  statutes  to  which 'it  isV  neoeLary  to  ^ti 

I:^b^:.^™d::Jelft^"  "'•  ' '^  "^^^"^"'''^'  --'^-^^  of  .Wel,wi.lhave     ■ 
JjWtbeae  preliminary  Cbsenvations  (r^nderdd  in  some,  deg«« W^aijv  ,o    '  ^ 
t«,tand  fully  comprehend  the  decisions  and  the  authorities  to  be  referred  to  i,; 
the  sequel),  wecome  to  the  consideration  of  Ue  important  case  before  ns. '  i»  nd      " 
here  I  may  Wk,  that  I  consider  it  proper  to  review  the  pleadings  and  evidence 
at  plater  Jengthtian  in-ordinary  oases,  because  the  question  is  new  here,  and  of     ^ 
wh^Tu'^T'  '"''^°'«'^^«''t»<J«««»We,ifnewJ|nfact,  that  the  parlies^ 

Bed  that  no  esed^tial  pomt  has  escaped  the  attention  oAe  Court.  /  A' 

The  Petition  setg  f<yth  several  distinct  charges  againsTthe  Grand  Trunk  Hail- 
way  Vompany.    Some  of  these  charges  are  general— aomfl 
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lat.  That  the  Orand  Trunk  Raitwaj  Company  of  Canada  exqiroifla  the  ooea- 
ic.Cunip'r  pation  ofoartora  in  and  within  the  limits  of  the  oitjr  of  Montreal,  and  oarr;  and 
transport  for  hire,  goods  and  merchandize  from  tlioir  depots  to  i^nd  from  thfr 
stores  and  residences  of  the  citizens  of  Montreal. 

2nd.  Tliat  the  Company  charge  tolls  for  the  transport  of  goods  und  merchan- 
dize from  MontreaT  to.{4itoos  on  their  lino  of  Railway,  and,  that  such  toHs  are 
uniform,  and  the  same,  whether  the  goods  and  merchandise  are  carted  at  the  ot< 
pcnsc  of  the  sender  and  roooivor  of  the  same,  by  his  own  carter',  or  At  the  eipiJhso- 
of  the  dcfonduntH  by  persons  employed  by  them  for  fhot  purpose,  and  paid 
by  them  fVom  and  out  of  the  tolls  so  charged. 

3rd.  That  tlio  defendants  openly,  publicly  and  in  vlolution  of  loWj  have  used 
for  a  year  and  upwards,  and  do  now  use  carts  and  sleighs,  with  horses  attaohod, 
for  the  transport  of  goods  and  merchandize  to  and  from  their  depots,  with  the 
'  ■  letters  0,  T.  R.  printed  thereon,  to  wit :  OrandJ^runk  Usulwuy.Sn  nnd  within 
the  limits  of  the  city  of  Montreal,  und  do  exercHo  the  occupation  of  carters  in 
and  within  the  city. 

4th.  Tiiat  the  defendants  demand  and  obtain  .payment  of  tbllS)  which  are  not 
payable  at  the  same  time  and  under  the  same  circumstances  upon  all  goods ;  but 
that,  on  the  contrary,  they  exorcise  an  undue  advantage, 'privilege  and  mono- 
poly, injurious  to  the  carters  of  Montreal  ijnd  the  citizens,  and  which  could  not 
by  law  be  authorised  by  any  By-law,  legally  enacted  or  approved  by  competent 
authority.  . 

5th.  That  the  tolls  enacted  by  the  defendants  for  the  transport  of  goods  and 
merchandize  on  their  Railway  include  cartage  rates,  and  are  levied  without  the 
authority  of  any  By-law  to  that  effect,  approved  of  by  the  Governor  in  Council, 
and  that  the  same  has  not  been  published  in  the  Canada  Gazette.  , 

6th.  That  the  defendants  have  not  printed  and  stuck  up  in  th^  office  or  phice- 
,   ^here  the  tolls  are  to  be  collected,  or  in  every  or  any  passenger  our,  a  printed 
'>   .      bo^rd  or  placard  exhibiting  oil  the  tolls  payable,  and  particularizing  the  price  or 
sum  to  tie  charged,  for  the  carriage  of  any  matter  or  thing. 

And  the  conclusions  of  the  Petition  ask  for  seven  different  orders  or  judgments, 
'    viz.^' tbttt  it  shouldHbe  adjudged  and  declared,  .    '  ' 

ls|.  That  the  company  have  exercised, a  franchise  and  a  privilege  not  confer- 
red by  law.-  '  '  .  ^ 
\.'  ■            2hd.     That  the  company  have  offended  against  t^ provisions  of  the  Act  or 
Acts  creating,  altering,  renewing)  or  r&organizing  the'^said  Corporation. 

3rd.  Tbat  the  defendants  have  c^zceeded  the  powers,  .capacities,  franchise  and 
juris<|iction  conferred  uppn  them. 

•4th.  That  thk  imposition  of  tolls,  including  the  cartage  of  the  goods  and  mer- 
chandize, in  and  ^itfain  the  limits  of  the  city  of  Montireal,  ^ay  be  declared  ille- 
galj  and  in  contravention  of  the  law. 

6th.  Tha^  the  im)>osition  of  tolls,  without  the  authority  of  a  By-law,  approved 
l^by  the  Govemdr  in,  Council,  &c.,.be  declared  illegal. 

6th.  That  it  be  d^lared  that  the  defendants  carry  on  tfiie  business  and  ooon- 
pation  of  common  carters  within'  the  Vvm.\iof.  the  city  of  Mbntreal,  and  that  their 
doing  so  is  illegal.  ,        >  ,  ';  * 
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carter.,  within  the  city  of  Montreal,  and  bi*  .retrained  from  carrying  good«  and 
merchanduc  from  and  to  their  depots  to  and  from  the  reaidcnccB  and  Htorcs  of  the 
>  citiiona  of  Montreal. 

The  defendant*  met  the  action  by  a  motion  ^o  ((uash  the  Writ  and  I»otition  bv 
a  special  demurrer,  and  by  three  other  Plea«  amounting  to  the  general  iiRue '  h 
i«  necessary  to  advert  to  this  preliminary  plea.  The  reasons  assigned  in  the  de' 
murrer,(omitting  the  first  reason)  are  :— 

2Dd.  Because  the  said  allegations  of  the  said  PeUtionaro  wholly  vajuic.unoer- 
tain  and  indeterminate,,  and  the  protended  offences  or  contraventions  of  law  there- 
in alluded  6  are  not  particularized  or  specified  as  to  time,  pjnce,  or  circumstance  ^ 
and  no  specification  of  the  alleged  acts  or  omissions,  intended  to  bo  prt)vcd  or 
relied  on,  is  contained  in  the  Petition.  '  ^  , 

3rd.  BccatJse  it  is  not  alfcged  in  the  Petition  that  any  person  or  persons  was  ' 
-__or  were  injured  or  defrauded,  or,  if  so,  in  whirt  manner  any  subh  persons  or  per-  - 

7J75'^7°">"J"'-«»«'' J«fr''«Mbyttny  of  the  alleged  acts x,r  omissions ' 
ot  the  aefendants.  i 

4th.  Because  the  Petition  illegally  combines  and  includes  several  pretended 
.legal  acts  and  omissions  of  defendants;  somc'of  which  are  properly  the  subject 
ot  a,  writ  or  Mamlumii,,  and  <ither8,of  a  process' or  proceeding  in  the  naturt  of  a 
writ  of  a  prohibition,  and  which  require  separate  pleas-and  issues,  and  call  for 
separate  and  distinct  ordori.  and  judgments,  and  cannot  by  law  be  contained  ki/ 
one  complaint  or  Petition.     '        .  •  ',  ^        "W^ 

5th,  Because  no  intent  whateverjsdisalosed  by  the  Petition;  on  the  part  or 
the  private  persons  named  therein,  in  the  pretended  illegal  acts  or  omissions  of 
the-defendants,  nor  in  the  maintenance  of  the  conclusions  of  the  PetitiorT 

6th  Be<!au8e  th«!  conclusions  of  the  Petition  are  wholl^vague  and  iflsuicient 
and  judgments  aridorders  are  thereby  illegally  demanded,  not  upon  alleged  dis^ 
tmct  and  defined  acts,  defaults,  or  omissions  of  the  deffendants,  but  upon  -cncral  ' 
abstract  questions  of  law,  in  the  decision  and  determination  of  which  no  interest 
.8  aUeged  by  the  Petition  on  the  part  of  any  person  or  persons,  and  a  jud-mcnt 
upon  which  questions  would  be  of  no  practical  force  or  eflect.  ° 

7th.  Because  the  defendants  were  and  are,  by  law,  common  carriers  for  hire  of 
goods  and  passengers,  and,  as  such,  had  and  have  the  right  for  the  convenience     •' 
of  the  persoris  employing  them,  as  well  as  for  their  own  convenience,  in  the  ordi-  ■ 
naty  course  of  their  business  of  common  carriers,  and  as  incidental  thereto  at 
any  place  in  Montreal,  to  receive  goods  for  carriak  or  deliver  gl^ib^hioh  hive 
been  carried,  on  the  Railway.  ^^  /^  » 

8th.  Because  in  and  by  the  Petition,  no  infraction  issh6wn(i«  the  pan  of  the  ^ 
dfefendants,  of  any  of  the  rights  conferred,  or  obligations  imposed  upon  them  by 
the'Acta  inoorporaUng  or  referring  to  them,  such  as  to  justify  the  eonclu8w»-i_ 
the  Petition.  i  /  ,  ■  •     ■    "    -  , 

After  hearing  upon  the  motion  &s  well  as  upon  the  demurrer,  I'gave  the  fol- 
lowing  judgment  pn  the  26th  of  AprU  last:—  °  j 

« I^jf^f  fll  """ff ^'^  ?'  "''*'°"  *^  *'*'"  ^2'May  of  April  instant,  made     . ' 
^  on  behatf  of  the  said  defendants,  that  the  writ  of  summons  issued,  and  the  Pc- 
Ution  fjled  in  this  matter,  aiid  each  of  them,  beguashed  and  u^t  n,;^n  HaTJ- ^ 
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cwtkr       .1  cxaiiiincti  uiid  considcrod  the  rowtoRS  urged  It^  lupport  of  thfl  imli  motion  id4 

(iTiiComp'r.  X  |,ea„|  t),,.  paiticii  by  thoir  rwpcctivo  oounHol  upon  tlio  »M  niotton,   I  dodik- 

"tiiin  Iho  Hdid  motion  with  coHt;  and,  having  t^oiiRidorud  i\w  Hpcciul  $Ic>iiiurror  or 

^      '         ."  tlf/iiiim  riitliolt  |ili<u(lcd  by  tho  dufundantK,  t^  thu  IVtition.and  duiiiund  of^o 

"Mid  I'etitidnor,  and  lioard  tho  particH,  I  do  brdur,  avimi />iirc  ilruit  upoii  the 

"i*nid  dfuiurror,  that  tividcnoo  bo  adduced."  '      # 

I  wuN  then,  Mift)  I  uiii  Ntill  of  opinion,  tliatth[>iiintion  to  quiiith  Hlmuld  ho  rcjoot- 

cd,  nnd  I  havi;  no  hcHitution  in  Huyin;^  thiit  thb  Hprucial  dtMnurrcr  i^  likuwiso  un- 

I   louudt'd.     ^<o  far  iiH  this)  coni))luint  ^mim,  I  tnlnlt  tlie  iVtition  iit  |m'|iitr«i|  with 

,    gn-nt  nkill  luul  witli  niitrkcd  ability.     Tliu  iiHcgatioiH  not  forth  tlic  whole  oano 

with  forcv,    rIt'.inif'WH   iiimI  prooiNioii.      It    luay    bo    th^t    licie    and    llicro,    in 

tlie  otatouKMit  ol' tho  ruct'4,  and,   the  nial  tor  ul' complaint  in  nioniu  va<*uoncM«   nnd 

wautol'detail  may  be  njjpaBcnt,  u»id  a  HllgUl  ^•I'dundancy  of  averment  ueeuMion> 

/        nlly  may  be  round.,    Itiit  thitt Hupurabinidaiu-e  of  nllcKation— >tho  Itecuniulutiun ' 

—         observable  in  tliceuncluxions  of  tho  IVtition,  do  not,  in  ni)"jii(l;,Mirent.  ihipuir  Of 

weaken  tlie  point  and  effoot  of  the  wIkIIo.  The  CaNO  k  fairly  ani  fully  Htated,and 
in  Hueh  a  way  as  legally  to  force  khe  Company  mwn  tjieir  defence,  and  to  bring 
thecau.so  yp  for  adjudication  .(ipan  it.s  merits,  more  particularly  us  all  the  points 
of  law  urjjed  in  thi.f  preliminary  pica  come  up  under  the  jreneral  iMwue. 

The  Hpoeial  demurrer  i.-*  therefore  •di.smiHsoi  with  co.sts(.    .There   remain  tho 
three  pleav  above  referred  to,  and  the  anawcrM  to  them,  which  arej;on6ral.  - 
•  Upon  this  i.ssuetiie  parties  have  proceeded. to  A';/</«f^, 
Several  witneM.Hos  were  cvaniincd  on  tho  part  of  tho  Petitioner,  and-  they  uro 
generally  of  opinion  that  tho  HyKtem  iii  objectionable  : 

On  the  part  of  the  defendants  a  vjjry  extended  eit'jiictc  was  made,  and  tlicit'Wit- 
ncHscs  arc,  I  may  Hay,  unaniuiOUHly  of  opinion  that  tho  system   complained  of 
■  ^  by  the  petitioners  haei, proved  and  still  provo.4  a  great  benefit  and  convenionoe  to 

tho  public.  After  considering  this  odufiicting  testimony  with  groat  tiaro,  I  have 
no  hesitati(>n  in  expressing  tho  opinion  that  it  is  proved  that  tho  obllecting  and 
delivering  freight,  mer^hnndizo,  packages,  &c.,  by  the  company's  carters,  is  a  oon- 
Vcnicnee  and  beneficial  to  the  public.  It  must,  I  think,  be  obvious  to  every  dis- 
passionate and  unbiassed  mind,  that,  if  oot  absolutely  ncccssary^o  carry  on  the 
business  of  the  company,  yet  that  their  system  in  this  partlciuar,  apijf  wholly 
^ .  irrespective  of  some  very  objectionable  features  to  be  adverted  to  horeaiHtor,  must 

be  highly  useful  to  thoir  customers;  and  it  appears  to  me,  moreover,  that  this 
opinion  is  fully  corroborated  by  the  evidence  addjiood  by  the  defendantd.     But 
the  complaiaants  contend  that  public  convenience  alone  js  not  the  question  here. 
>  Assuming  that  the  public  at  large  are  ben^ted  by  thii  arrangement,  there  still- 
'  remains  the  complaint  by  the  petitioners,  Vi|.^^  That  the  Gritnd  Trunk,  partioiSilarly 
by  the  occupation  of  (/ommoq.' carters  in  and  within  the  limits  of  the  city  of 
Montreal,  a  nd  by  the  charging,  of  tolls  iaeluding  cartage  rates,  and  by  the  absence 
I  of  any  By-law  authorizing  any  tolls  to  be  collected  approved  of  by  competent 

authority,  haot  offended  agaimt  the  provitiont  of  the  Act  and  Acts  creating, 
,  .    „      altering,  renewing,  or  re-organizing  them  at  a  corporation,  and  hav0  txerOMd 
and  cutumed  to  exercise  franchises  and  privileges  not  conferred  upon  the  eorpo- , 
ration  Ig  the  Act  or  acts — ^by  any  law,  and  have  exceeded  the  capacity  and  juris- 
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4Mea  Miilbvd  by  l«w  on  the  corporation,  nhd  Illognlly  hiwiuikmI  powcra  ind      

privilogM  beyond,  »nd  in  addition,  und  oontr«ry  to  (Iumu  which  by  virtue  of  th«u.T.U.UoBp 
Mtor  aoUi,  oroattng,  altering  and  renewing  or  roorganiiing  aaid  corporation, 
were  conforrod  on  the  corporution,  thereby  iiffuotlng  the  public  intcr«at  to  an 
«xtont  Muffidont  tor  all  the  purpottci  ofthia  i'ctition. 

;  Before  prooewling  to  ooniider  at  length  the  nrgunicnta  and  the  nuthoritiex 
.offered  by  the  reapootive  counHcl  of  the  partioH,  it  nmy  bo  prop«?r  to  diiipoao  at 
once  of  one  point  in  tluM  cu«o.  .  It  wum  formally  nllegcd  by  the  coniplainonta  that 
the  company  have  no  llyluw  regulating  and  oitabiidhing  thu  tolla  upon  their  lino 
of  road,  and  that  il  Much  Uy-law  huvo  ever  been  puHaod  they  have  never 
been  aubmitled  tor-or  boon  approved  of  by  tliu  Governor  in  Council.  To 
this  the  company  replied  thut  Huoh  Hy-luw  had  bi)on  puwwd  anif  nunotionod  by 
the  Governor  according  to  low.     Now  tlio  dffoiiduutH  hi.vo  wholly  failod  to  auatoia 

,  thi«  averment  by  proof,  and,  in  tho  ubsunco  of  wuch  proof,  I  mnnt  (iHiiumo  as  true, 

-  that  there  has  been  a  groat  und  soriouA  oiniriMJon  hero. 

ThiH,jio  doubt,  is  a  very  grove  irregularity,  amounting  to  a  violation  of  law, 
and  tho  sooner  it  is  remedied,  and  t)ie  express  rwiuiremonta  of  tho  statute  are 
complied  with,  the  better. 

It  has  been  urged,  however,  by  dcfondont's  counsel,  that  I  h*vo 'nothing  to  do 
with  this  alleged  infraction  of  the  law  on  tho  present  occasion.  ' 

But  without  anticipatbg  opinions  which  will  receive  a  liioro  suitable  expression 
as  the  authorities  and  decisions  applicable  to  the  case  are  more  fully  developed 
and  examined,  I  come  now  to  tho  consideration  of  the  law  as  presented  at  tho 
argument  by  tho  respective  counsel  wlw  have  submitted  tho  case  with  so  much 
ability  and  learning.  .^  « 

Mr.  Stuart's  propositions  upon  the  facts,  as  prdved  on  the  behalf  of  the  peti- 
tioners,  may  be  stated  as  follows,  via :    ' 

Ist.  It  is  clearly  proved  that  the  company,  through  Mr.  Sheddon,  thoirsubor- 
dinate  agent,  or  emphyiy  exercise  and  use  the  occupa|ion  of  carting  for  hire  to| 
and  from  their .4opots  within  tho  limits  of  the  city  of  Montreal. 
■  2nd.  That  in  doing  so,  it  is  established  as  a  matter  of  fact,  that  tho  company  is 
guilty  of  an  Infraction,  a  violation  of  liiw,  because  their  charter  does  not  confer  on 
them  any  such  right,  privelego  or  franchise,  but,  on  the  contrary,  limits  their  ope- 
rations to  their  line  of  railroad.     •  ^  ,■ 

3rd.  That  in  addition  to  tils  violartion  of,law,  it  will  be  seen  that  they  in  this 
way  exercise  a  monopoly  which  is  directly  detrimental  to  the  master  oarters  of  , 
Montreal ;  and  both  for  that  reason,  and  because  such  an  occupation  is  a  viola- 
tion of  law,  the  case  is  one  of  public  intoresl)^  and  coooeras  the  niaBtler  carters  and 
the  poblic  at  largo.  .  .;";,  .   ■ .  y',:^: }_■  ■%-,^^,i0to.-       / 

-  4th.  That the^ carrying  on  the  business  qf  carters  by  thecompany  under  the 
flys^  pursued, by  them,  and  as  proved,  necessarily  involves  a  variety  of  distinct 
violations  of  the  law,  such  as  are  fally  enomcrated  in  the  conclusions  of  the  Pe- 
tition, and  each  and  all  of  which,  whether  considered  separately  or  combined,  in^ 
one  continuous  open  and  public  transgression  of  their  charter,  brings  the  acts  of 
the  company  under  the  provisions  of  the  statute,  and  imposes  upon  me  the  duty 
to  restrain  them  from  a  course  of  preceding  at  once  illegal  and  of  the  highest  in- 
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*  SUi.  Tb«t  wtiofhcr  (hcio  open  and  public  vioUtiona  uf  tb«  law  conJuco  io  tile 

advanUgc  or  the  public,  or  hti  or  b«)  not,  in  the  opinion  of  a  niajortly  of  the  citi- 
leoi,  a  coovcniuncc  io  the  oonimunitj,  tho  infVaotion  of  the  law  alou  juitiflei 
th«  applkation  of  thelcatraining  power  of  the  Court.  '  f 

Upon  the  flrat  point,  it  is  unncceuary  to  aay  nioro  than  that  the  fhct  anwrtcd 
^  tbc  |)«tiliom-rM  ia  oleariy  sod concluaively  ctitablialied.  Mr.  Bhedden  ia  the  aKcnt 
^f/femplojfi  of  the  Grand  Trunk,  and  ia  employed  In  tho  wanner  and  for  the  pur- 
poM^  forth  in  the  Petition.  It  ia  quite  true  tho  company  derive  no  pi>cuniaryod- 
lantagc  from  thiN  arninK<<in(>iit,  but  it  ia  iMiually  certain  that  tho  company  have 
granted  to  Hl<c,ddcn  on  cxduMite  preference,  and  that  he  ia  exoluaively  employed 
by  them.  Whether  thia  proceeding  on  the  part  of  the  company  bo  in  itielf  ille- 
gal or  not,  and  if  it  be  mo,  whether  it  ia  an  inh-action  of  tlio  law  which  the  pre- 
—  Hont  petitioncM  can  have  iitoppcd  by  au  injunction,  will  (»me  up  fbr  conaidcra- 
J  tiou  in  tho  HC(|Uel  of  tlicw  remurkH.  I  may  oImo  stole  that  tho  eomimny'M  ayatcni 
of  charging,  generally,  cartai^c  iu  tho  regular  toIlM,  on  their  road,  without  diatin- 
guiHhing  between  theao  ehorj^cs,  in  proved  as  alleged  by  tho  pelitionerH,  but  no 
iuHtanoe  ii  given,  or  brought  under  my. notice.  It  ia,  moreover,  catablifihed  an  a 
matter  of  fact  that  tho  company  are  in  tho  habit  of  charging  cartage  for  coUcc- 
tioa  tnd  delivery,  whether  tho  work  be  done  by  their  own  cartera,  or  by  thoae  of 
the  oonttignor  or  conHignec.  But  hero  ogain  the  petitioners  have  failed  to  allege 
or  prove  a  single  iuHtunce  in  which  this  has  been  done.  It  is  likewise  clear,  in 
^  my  opinion,  from  the  evidence  adduced,  that  in  tho  charge  for  oarti^  of  freight, 
.  to  and  from  their  depots,  tho  company  exact  the  samo  amount  for  carting  one 
or  tVo  miles  that  they  do  for  tho  shortest  distance ;  that  in  other  words  the 
tariff  or  carting  is  uniform,  irrcspcctivo  of  distance.  Butj  again,  no  coses  are  shown 
whore  this  has  occurred.  From  this  peculiar  mode  of  doing  business  and  doolii^ 
with  their  customers,  I  think  it  cannot  be  denied  that,  as .  a  d^atter  of  fact  enA- 
„  ciontly  proved,  there  must  inevitably  result  something  very  anomalous ;  that  is 
inequalities,  perhaps  unrcasonoblo  preferences  in  the  tolls  and  rates  which  the 
company  charge  tho  public.  Finally,  it  is  proved  that  a  highly  respectable  body 
of  men  arc  almost  entirely,  if  not  entirely,  excluded  iVom  all  participation  in  u 
branch  of  business  very  extensive  and  important,  and  which  they  contend  should 
.  be  free  to  them  and  open  to  competition.  Upon  the  law  of  this  case  a  great 
:  number  of  decisions  and  authorities  from  England,  Franco  and  America,  in 
support  of  tho  claimant's  pretentions,  have  been  cited. 

Most  of  the  cases  cited  ^y  Mr.  Stuart  go  to  establish  the  nature  and  effect  of 
tho  written  injunction,  and  point  out  the  cases  in  which  such  aremcdy  willfpply ; 
he  has  also  cited  authorities  to  show  the  limited  power  of  corporations. 

"  A  corporation  being  the  mere  creature  of  law  possessing  only  those  properties 

which  the  charter  of  its  creation  confers  upon  itj  either  expressly  or  as  incidental 

to  its  jierj  existenoe, "    Trustees  of  Darmouth  Coll^ie  vs.  Woodward,  4  Whea- 

~    ton,  518:  4 oond. rep.  526 — (see  page 443.)     "That  a  oorporatioD  is  strictly 

limited  to  the  exercise  of  those  poweif  which  are  specifically  conferred  on  it  will 

^^   not  be  denied.    The  exercise  of  tho  corporate  franchise  being  restrictive  of  indi- 
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vidani  rigliu,  oannot  b«  •itendod  Im^jtomI  th*  hilar  Midi  apiril  of  tim  Aat 
InonrporaUoQ.  "     Dmtty  v».  Knowler,  4  l*at«ns  tB2,  (mm  |mik«  ^^^^  ) 

Tku  flnii  caao  eitod  wu  that  of  tli«  coin|wny  of  propriatora  of  tha  Navlf^attofl 
of  thn  Rivor  Dun,  againnt  the  North  Midland  Uailway  £ompnny.  Them  it  waa 
hald  by  tha  l<ord  (Jhamuillor  "that  wh«n  it  wnx  citmrly  ahown  that  i^  public  outn- 
pany  ia  WMaeding  ita  powera  tlia  Court  oaniiot  r«fua«  to  intorfure  by  injunotion.  '* 
Th«  apolal  circuiiii<t*i|c«!a  af  thnt  oaae  wore  very  different  IV«)in  tli«  pn'iwiit.  BuIj* 
what  waa  (here  holJ  ia,  no  doubt,  good  law,  * 

The  n«xt  oitatiori  in  from  8b«llurd  on  thn  inw  of  Uuilirayii  toI.  1,  p.  lUU.  II« 
aaya,  "  If  a  raUwajr  or  other  oonipanica  go  b^'yond  the  powera  which  the  Leglala- 
turo  hna  given  th6ni,iind  in  (i  niiiitakon  e«ercii*o  of  tlnwe  |)owera  intorfero  with 
the  pro|»erty  (»f  individuiiin,  the  Court  of  Chancery  in  bound  to  interfere  for  the 
purpose  of  keeping  auch  coniponiea  within  thiwe  {KWera  (Agar  va.  Regont'a 
Canal  Co.,  C<K»p.  77)  "  of  courao  it  uiuat  Im  ■  ciin«  in   which  the  Court  ia  very 
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olearjjr  of  opinioQ  that  the  couipany  ata 
f^ren  them.    [River Dun  NaVlgntio 
'VThia  ia  a  moat  wholcaomo  •xsrcin 
great  aa  the  powera  nuooaaarily  are  t 
works  of  magnitude,  it  would  bo  most 
whoBO  property  they  interfere,  if  theio 


^  th«»  |M)w«rit  whieh  the  Act  Imm 

ih  Midlnnd  I  Ruilwny  C-  154. J 

ictioii  of  the  Court,  beoauac, 

onipnnioa  to  ollrry  into  elFeci 

thcintercatof  all  peraona  wit  I 

a  jurisdiction  ooptinutliy  open 
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nnd  ready  to  exercise  ita  power  for  the  purpose  <)f  keeping  thfin  within  that  liDiit 
which  the  Legislature  lina  thought  proj^r  to  prescribe  for  the  oxerclae  of  their 
IM)wer8  whenever  a  proper  case  for  it  ialjrought  before  the  Court,"  otherwise 
the  roault  may  bo  that  after  property  baa  been  taken  and  destroyed,  after  a 
bouse  has  been  pulled  down  and  a  railway  aubstUuted  in  its  plaoa,  the  own# 
may  have  the  satisfaction  at  a  future  period  of  discovering  that  the  Railway 
Company  were  wrong  [  River  Dun  Navigation  Co.,  vs.  North  Midland 
Railway  Co.,  1  Railway  C.  153,  154;  Kemp  v*  London  and  Brighton  HbII- 
way  Co.,  1  Railway  C.  .31)9,  note.]  "  Where  a  railway  company  had  by  ita  /"% 
charter  the  exclusive  right  to  transport  and  carry  pcraons,  produo9,  merchandito  '§■ 
and  all  other  things.  * 

"  That  injunotions  in  substance  mandating,  though  in  form  merely  prohibitory,  ~ 
have  been  and  may  be  granted  by  the  Court  is  clear,  This  branch  of  its  juris- 
diotion  may  be  one' not  6t  to  be  ezeroisod  without  particular  cid|tt[|^ut  certainly 
it  is  one  fit  and  necessary  under  some  circumstances  to  bo  exen^SF,  under  what 
circumstances  it  should  bo  exenjised  mfist  be  matter  for  judicial  discretion  iu 
each  several  case.  Per  Bruce  V.  C,  Great  North  of  England,  &o,,  Juno.  Rail- 
way Co.,  vs.  Clearance  Railway  Co.,  1  Coll  B.  C.  521.  In  that  case  a  manda- 
tory injunction  was  granted,*  which  yi  effect  compelled  a  railway  company  to  pull 
down  walls  which  they  had  built,  I^  order  to  prevent  another  railway  company 
from  crossing  thteir  line.  /  - 

Tl>a  next  otati^ia  taken  from  tl/o  Georgia  Reports,  page  221,  and  would  seem 
to  bear  directly  upon  the  queatioh  under  consideration,  in  the  case  by  the  Mayor 
of  MaooD  against  Macon  and  tho  Western  Railroad  Company,  in  wlueh  it  waa 
held  "  that  where  a  railroad  company  had  by  its  charter  the  Exclusive  right  to 
transport  and  carry  persons,  merchandize  and  all  other  things  over  their  road 
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—  from  Atlanta  to  Macon,  yet  the  charter  conferred  no  power  upon  thecd&any  ta 
y' engage  in  the  busincas  of  transporting  produce  through  the  oity  of  Mao^aorosB 
OcMulgee  Bridge,  "  of  their  customers  (Mayor  of  Macon  ts.  Macon  and  Wes- 
tern Railroad  Company,  Georgia,  221)  I  shall  have  occasion  to  consider  this  case 
hereafter..   I  come  now  to  the  consideration  of  the  case  of  Baxondaleinsainst  the 
^  Great  Western  Railway  Company.     Much  reliance  was  placed  upon  the  ease  «t 
the  argument  oFtiio  petitioner''s  counsel,    I  find  the  Report  td  be  as  follows  :~ 
The  Railway  Company  make  one  general  charge  for  the  conveyance  of  goods, 
whether  they  are  delivered  at  their  station' at  Paddington,  whether  they  are  deli- 
vered  at  their  receiving-house' in  different  parU  of  London,  or  whether  they  collect 
them  from  house  to  house  in  their  own  waggons.     The  plaintiff8./are  the  great 
carriers,  Pickftjrd  &  Co.,  and  they  brought  this  action  to  recover  back  suniajof 
money  tKhich  they  had  paid  for;  tolls  and  for  carrying  their  goods  onth?  railway, 
-  but  fyhich,  they  contended,  includfcd,  in  fiict,  charges  for  the  collection  and  con- 
veyances, of  goods  tooi^tVom-the'different  receiving-houses  of  Uxe  company,  but 
which  ifhcy,  as  carriers,  collectedlo  the  Paddington  station.  ;i^en  the  case  was 
argued  in  the  Court  of  Common  PWas,  Lord  Chief  Justice  Erie  delivered  ajudg- 
nicn   in  favor  of  the  defendants,  but  the  rest  of  the  Court  differed  from  him, 
and  the  decision  was,  therefore,  in  favor  of  the  plaintiffs.     To  this  was  a  Writ 
of  Error.  The  Court  of  Appeal,  which  assembled  in  the  Exchequer  Chainber,  con- 
sisted of  Lord  Chief  Justice  Cockburn,  Justices  Crompton,  Blackburn,  and  Mellor 
Barons  Martin,  Channel,  and   Pigot.  At  the  close,  the  Chief  Justice  said  that 
they  were  all  agreed  that  the  judgment  of  the  Court  below  must  be  affirmed. 
The  matter  appeared  to  turn,  not  on  the  Traffio  Act,  but  upon  the  company's 
own  Act,  which  contained  a  clause  for  equality  of  charg(  s,  which  were  afterwards 
renewed.    It  is  said  that  the  charges  should  be  made  equally,  and  the  construc- 
tion had  been  upon.it  in  a  case  in  the  Court  of  Common  Pleas,  which  applied  to 
.  flcase  like  the  present,  and  it  yill  not  be  competent  for  a  railway  company  to  su- 
peradd hy  the  tolls  they  were  entitled  to  charge  another  charge  for  collection  of 
conveyance  to  or  from  the  railway,  inasmuch  as  in  doing  that  they  were  imposing 
upon  those  who  did  not  require  their  service  for  such  collection  or  conveyance, 
and  a  chaise  which    might   be    a   reasonnable    charge,    as    regarded    thoge 
whp  require  the  service,   but  unreasonable  as  regarded  those  who  did  not, 
therefore  it  was  aa  equal  charge.  That  construction  having  been  put  upon  the 
Act  by  the  Court  of  Common  Pleas,  this  Court  were  all  of  opinion  that  thq|,wa8 
the  right  view,  and  that  the  judgment  was  correct,  and  they  hoped  that  infiiturc 
a  charge  for  those  services  might  not  b»  under  the  guise  or  disguise  of  tolfe  on  a 
railway.— ;Judgment  affirmed.  ---^ 

It  is  worthy  of  remark,  indeed  it*  is  essential  that  the  fact  should  be  borne  in 
mind,  that  this  was  an  action  at  law  brought  by  the  party  aggrieved  *o  recover 
back  from  the  compfli^  sums  of  money  paid  them  for  services  they  had  niver 
performed.  It  may  perhaps  be  considered  astonishing  that  the  oitse  shculdMve 
ever  admitted  a  doubt.  [  " 

In  the  present  ease  this  application  is  for  a  writ  of  Injuoiction  againsik  the 
Grand  Trunk  Company^^nd  complaint  is  not  made  by' parties  who  use  the  rpad 
—at  least  that  does  not  appear  from  the  evidence— or  by  persons  who  have 
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emp^ed  the  company  aW  suflFerod  by  irregularity  atid  inequality  in  the  rates 

^  and  tolls-thiscaao  therefore,  cannot  be  held  to  have  any  direct  application  to^ 
the  one  under  consideration.  ' 

A  number  of  arr^  rendered  in  France  on  railway  cakes'  dufinrthe  past  fifteen 
years  were  e.ted  by  Mr.  Dorion.  After  a  careful  examinatiororthese'  decisions 

It^-  "^     TK    ?  '•'"''  '"""''  "S"^*  "P**"  '^"^  '1"«^'«''«  '»"«d  in  the  present 
C?"""'-    The  first  ease  cited  was  that  the  company  da  chernin  .l!/er  de 

had  b  J^;  ^  '  ^^"^A^'«'  (»«"«^  «•  P- 1852  part  1  p.  204)  Pflug& Gie. 
had  obtained  an  «m«  prohibiting  tho.Railway  Company  from  carrying  beyond 
eir  hne,  but  this  decision  was  revei^od  by  th.Co/.  /c  Cassation  a' aviS. 
of  art.  5  of  the  Code  Napoleon.  |f»this  i«,th«ity  have  any  bearing  it  seems 
to  be  somewhat  against  tho«  pret^W^Jons  of  the  peUtioncr.  Three  o^rZZ 
-    r:';^«l!>yt''e  first  oflwhichtpa^ 

cartage  at  his  own  exjwnso,  the  cahicr  de  duirgcs  of  the  railway  exDr^sslv- 
HTf^'^Wr-"'*^  undby  two  other  cases  i^Xo.  ^.vl'l^^, 
2,  p.  IT^nd  1861,  part  1,  p.  317),  tlm  same  rfght  ja  the  consignee  was  . 
recognized  notwithstanding  the  agreement  between  the  company  and  consignor 
as  shown  by  the  lettre  de  voirtue,  Was  that  the  goods  should  be  conveyed  to°  the 
consignee  sjdomicile.  The  reasons  given  for  these  judgments  were  that  the 
consignor  i^ot  the  agent  of  the  consignee,  and  that  the  ca/ucr  de  charges 
reserved  to  the  latter. the  right  to  receive  his  goods  at  the  station. 

The  arref  cited  from  Dallo^R.P,  1854,  Vo.   Chemin  ,U  fer,  110  -part  4 

prohibitwg  them  from  giving.special  advantages  to  one  company  over  another    . 
Ihe  facts  do  not  appear  to  correspond  with  those  in  the  present  case,  and  the 
Jeter       ''"*  "*  ■  ^""^  '"''■"*'""'  *"'"  ""^  '»*^'"P'«t»»'«n  «f  "«>  Company's  char- 

The  only  other  French  «,re<  cited  which  remains  to  be  noticed  is  found  in 
,     «•.  P-.  1850,  part  1,  p.  197.     In  that  case  damages  were  recovered  by  a 
rival  carrier  from  a  railway  company  for  having  lowered  theif  tariff  without 
giving  the  notice  and  observing  the  formalities  required  by  law 

«„™f"r  nV''"  T"'^'''  ^"'^  '^''^°  •"  ^''^  "'^^"  >*^«»1«1  be  impossible' 
successfully  to  combat,  but  it  is  to  be  observed  that  ihey  are  all  applielin^  cases 

of  .private  mture,  and  where  the  ordinary  legal  remedies  wer«  sought,  by      > 
parties  bringing  actions  against- railway  -eompabies  for  specific  acts.    O^he  only 
decmon  granting  a  general  prohibition  (tha^first  cited  above)  was  reversed  by 
the  C/our  (2e  Cowa^on.  !  %  ' 

„  J^JI"'  ^'^  ?T  "°^""'*  ^'^"°^  authorities  will,  however,  depend  inuch 
upon  the  terms  of  the  particular  laws  establisMiig  the  Railway  Companies  which 
were  parties  to  the  oases-none  of  which  enactments  have  been  bid  before  me. 

.^TJ^\  "         *^**  *"  "^*^"8  ***  *«  *'«'«S«»S  «"•«'•  «°y  attention  was 
Z!'^  ^  *i!?1.T'!'^  '"  ^*""'  ^'  ^-  1«^*'  P«rMvP-^21,  and  which  was     . 
uo^  cited  on  b^  of  the  defendants.    It  was  there  held  4t  Railway"  Com- 

^211  ^^^^  !;^t:  far  ^  forwardi.^  jf  m^handfae^  only 
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SO  gives  rise  t5  no  claim  for  daihagea  on  the  par*  of  eommiuionaira  de  tram- 
j)or<~  existing  in  the  same  cities,  based  upon  the  injury  done  by  the  Railway 
Company  to  the  business  of  such  commtMionenirct. 

Upon  A  careful  review  and  examination  of  the  decisions  and  authorities  above 
^Ited  by  the  learned  counsel  for  the  complainants,  it  will,  I  believe,  be  found 
that  none  of  these  ca,a^'S  involved  or  turned  upon  tho  question  raised  here,  un- 
less it  be  that  the  one  in  Georgia  may  be  considered  as  bearing  directly  upon 
the  point.  But  tho  circumstartCea  upon  which  that  decision  rests  .ajo^not  gii?en, 
nor  has  the  charter  of  that  company  been  laid  befortf  me.  It  toay  be  that  in  it 
were  some  provisions  which  restricted  the  operation  of  the  Company,  or  impliedly 
prohibited  the  extension  of  their  .business  beyond  their  line  of  road.  I  would 
not,  moreover,  feel  justified  in^foUowing  this  precedent,' if  found  to  conflict  with 
the  decisions  in  the  English  or  other  Aniericdh  courts. — \yith  insufficient  know- 
ledge of  ,the  facts,  and  anfldsta  various  and  fluetttatijig  jurisprudence,  such  a 
ruling  would  fjj»arccly  be  an  authority  which  I  coUld  safely  adopt.  If  it  bo  true, 
as  contended  by  the  petitioner's  counsel,  that  the  real  complaint  in  this  case  fs 
that  the  company  impose  the  payment  of  tolls  for  a  service  riot  authorized  by 
their  charter,  namely,  for  the  carriage  of  goods  in  carts  within  the  limits  of  the 
city  of  Montreal,  and  beyond  the  limits  of  their  tailwSy,  thus  offending  against 
the  acts  creating  them-,, and  also  exercising  a  privilege  and  franchise  not  coufcrred 
by  law,  then  he  contends — tha  imposition  of  tolls,  including  the  cartage  of 
goods  not  allowed  by  law,'S:is  a  matter  of  public  interest,  requiring  the  interposi- 
tion of  the  public  authority.  Besides,  that  the  carriage  of  goods  by  Jhe  carters 
of  the  company,  is  a  necessary  consequence  of  this  imposition  of  toll?  for  such 
service,'  and  the  judgment  declaring  such  tolls'  illegal  must,  be  followed  by  an 
interdict  pre^nting  them  from  carting  as  a  clear  contravention  of  the  law.  This, 
no  doubt,  is  complained  of  in  the  Petition ;  and  I  aqi  asked  to  decUt«!,that  these 
nets  of  the  company  are  illegal ;  but  I  am  not  required  to  reatrai^^eta  from 
the  perpetration  of  these  acts.  The  question  as  to' the  legality  of  these  tolls 
nnd  the  mode  of  imposing  them,  incidentally  arise ;  and  I  have  np  hesitation  in 
saying  that  no  railway  company  have  the  right,  to  impose  a  charge  for  the  con- 
veyance of  goods  ai^d  merchandise  to  and  from  their  statibns  when  their  cus-, 
tomers  do  not  require  such  jierjtuce  to  be  performed ;  and  more  especiallyis  this 
true,  when,  as  a  matter  of  fact,  the  cartage  is  not  done:  and  an  action  ftt  law 
would  lie  at  the  instance  of  parties  aggrieved,  t^  recover  back  sueh  an  all^al 
charge.  It  was  so  held  in  the  case  of  Baxendale  against i  the  Great  Western 
Railway ;  and  in  Garton  a|^inst  the  same  company ;  also  in  a  more  retieat'aasa 
of  Garton  against  the  BrisM  and  Exeter  Railway  Company.  This  is  a  plain 
infractioaof  law;  but  to  what  extent  it  has  occurred  in  this  branch  of  the 
Grand  Trunk  Company's  business,  if  it  exist  at  all,  the  evidence  does  not  dis- 
close Adopting  the  views  of  the  petitioner's  counsel,  with  certain  limitktions 
and  reserve,  I  would  go  further,  and  declare  it  to  be  my  opinion,  that  the  system 
adopte(H>y  the  Grand  Trunk  Company  of  including  the  ch&rge  of  cartagie  in 
their  regular  railway  tolls,  and  as  they  do  in  most  cases, — omitting  to  dis- 
tinguish the  charge  for  cartage  from  the  tbil  on  the  road,— in  fact  including  Iwtb 
ghargeft  tn  one  block  sum,  ia  a  mode  of  doing  feuainesa  which  thg  law  can 
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^      sanction.    It  ,s  ,n  faOt,  ae  oonte,?4fld  by  the  petiUoner'8  counsel,  or  ii  micht  bo-      ^"•'I'" 
come  a  meiuis  of  systematic  e^r^a&i;  and  is  obviously  calculated,  in  a  manner "-TRcWr. 
more  or  lesa  direct,  to  cause  iifl|u&t  and  perhaps  unreasonable  pfeferences.  and 

^  likewise  to  destroy  that  perfect  equality  in  the  business  transactions  of  the 
company,  which  as  a  corporation,  they  are  bound  to  exercise,  and  strictly  to 
^^b^e  towards  the  public.  1  will  go  further,  and  add  that,  had  I  been  required 
at  he  instance  of  persons  who  had  suflFered  %rong,  to  issue  an  injunction  to  '  ^ 
restrain  the  cofe^ny  in  the  two  particulars  last  mentioned,  I  should  haveprobably 
done  so,  assuming  always  that,  in  addition  to  individual  cases  of  injustice  and 

hardship  distinctly  alleged,  and  as  clearly  proved,  t^is  course  was  dcmonst^at^^ 
0  bo  innirious  to  the  public.  The  same  remark  would  apply  to  an  appUcation 
to  restrain  the  company  from  levying  tolls  not  sanctioned  by  «e  Governor  as 
directed  in  the  statute.  But  if  there^  any  parties  who  have  suffered  from  /  . 
these  objectionable  modes  of  working  the  road,  they  do  .not  complain  to  the 
courts.  ^  Ihey  seem,  from  apathy  or  indifference,  or  perhaps  because  the  public 
do  not  in  reality  suffer,  willing  to  allow  the  company  tfcfollow  its  o^n  course. 
•  As  to  the  prescfet  complainants,  they  show  no  dircci^*personal  interest  in  restrain- 

'"g  the  company  from  the  commission  of  these  illegal  acts.     I  iannot  concur  in    ' 
\  f.pmion  with  their  counsel  that  these  infractions  of  law  are  the  necessary  conse- 
.,uenccs  of  their  doing,  through  Mr.  Sheddpn,  their  dWn  cartiige.  Each  violation  of 
the  law  rests  alone,  and  must  be  viewef  separately,  apd  the  complainants  should    ^ 
have  shown  Uiat  they /.re  directly  ioterested,  and  also  that  the  public  ar(injured. 
,      This  Ihey  have  not  done.    And  as  regard^bes^  special'grounds  of  coilaint  I       "        '■ 

.would  ds9re««rk  here  that  they  do  not  set  fo^h  or  prove   a  single  instance 
^    in  which  the  law  has  been  violated  in  these  rl|eets;  nor  in  regard  to  amr  of  ' 
hese  Illegal  acts  and  omissions  of  the  company,  is  there  any  specification  of 
time,  place    or  circumstance.     In  order  to  ei^  me  to  issue  an  injunction.     ' 
X  ordering  the  company  to  desist  from  these  ill«P  acts,  all  this  was  absolutelf 
necessary     Without  sttch^  allegation,  and  without  s^  proof,  even  ^supposin^ 
.    all  the  .other  conditions  of  individual  vrong  and  public  injury  to  ha^  existed 
.     I  could  not  hate  interfered.     This  pretension,  therefore,  of  the  peti^^ner  is  in 
my  jadgtnent,  anfbunded. ,         -    .  *  ' 

But  it  is  eontendedthat  the  company  usurp  a  fValichise  and  privilege  not  , 

conferred  by  their  Charter,  ip  exercising  t^e  business  of  Jgrtcrs  withiff  the 
-  limits  of  the  city  of  Montreal.  •  Now  I  feel  satisfied,  wbetl?CTthi8-  right  be  or 
be  not  essentialljfcnecessary  to  their  business  of  cortmoii  cWrier  or  not,  thatthis 
ii  not  francluse  or  a  privUege  i^  contenjplation  of  the  statute,  0d  that  upon 
that  ground  alone  I  cannot  issue  the  injunction  prayed^or.  < 

The  case,  then,  i^by  opinion,  is  narrowed  down  and  limited  to  this :  Th|^ 
company.^y  their  own  carters  exclusively,  or  through  Sheddeo,  wrrygoods  and 
merchandize  for^heir  customers  to  and  from  their  depots,  and  to"  and  frdm  the 
stores  and  residences  of  the  city  of  Montreal.  And  I  have  todetermine  whether 
ty* course  of  proce^ingTie  legal  or  illegal;  and  if  ^legal,  can  I  restrain  Ihem 
from  doing  so.'  Andlhis  brings  me  to  the  chief'grounds  of  defence  taken  up  by 
the  defendant^.  ^ 
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1.  The  oomplalnants,  by  their  petitionltiid^Iio  prolbf  adduded,  do  notdisoloM 
a  case  of  puElio  interest,  nor  any  right  or  intere«l,^9ilUie  pajrt  of  the  private  per- 
sons retbrred  to  in  the  petition,  to  initiate  or  carry  on  tfid^p^oaent  proceedings.  ' 

2.  The  company  have,  as  conjinon'oarriers,  a  right  whidi ^l&oid^tal  to  their 
principal  business,  to  talce  delivery  of,  or  to  deliver  outside  of  the  limil»-of  their 
road,  goods  which^re  intended  to  bo  or  .which  have  been  carried  upon  theri 
way,  and,  consequently,  that  their  employment  of  Mr.  Shedden  is  no  violatiop  of 
law.  jt-  ": 

In  support  of  the  first  proposition,  it  was  urgcjf  that  the*  statute,  under  which 
the  Writ  in  this  tnattcriwas  issued,  provides  an  extraordinary  remedy  id  cases  of 
public  interest,  in  which  Corporations  arc  guilty  of  certain  acts  or  omissions.   It 
will  not  be  denied  that  complaints  of  a  priVato  nature  against  corporate  bodies' 
or  those  ifising  from  illegal  acts  or  omissions  affecting  individual  interest  iinly,  /' 
cannot  properly  be  brought  under  the  Act.     It  was  argued  bj^  Mr.  Ritchie  that' 
a  very  grave  ground  of  objection'Jigainst  the  Petition  in  thiscJUuw?  is,  that  it  con- 
tains no  allegations' discloiing  illeg4  acts  or  omissions  on, the  part  of  the  defen- 
dants in  any  way  prejudicial  to  thcif|)ublic  interests,  nor  in  what  way  the  rights 
or  interests  of  the  public  arc  affected.     Also,  that  the  petition  i8(||uitfly  defective 
in  not  showing  arty  legal  interest  on  the  pact  of  the  carters  nam&d  in  it,  whether  ■> 
considered  as  acting  for  themselves  or  as  also  rcprcscntfcg  others  fallowing  the 
same  occupation.     Thesp  persons,  it  is  coutcnded,  do  nots|i6w  in  what  way  they 
have  been  injur|||  by  the  alleged  course  of  the  defendants.     The  tolls  said  to  have 
been  illegally  exacted  by^the  Company  liave  not  been  paid  by  them ;  and  even  if 
excessive,  which  they  are  nowhere  stated  to  ha,  .the  carters  are  not  prejudiced. 
That  there  is  nothing  in  the  petition  but  the  vague  inference  that,  if  the  Grand 
Trunk  Railway  Company^erc  not  to  collect  and  deliver  freight,  the'  carters  in 
whose  intercrt  these  proceedings  are  carried  on  might  obtain  an  increase  of  busi- 
ness ;  nor  is  there  anything  to  show 'that  judgments  or  Orders  such  as  prayed  for 
would  hipin  any  degree  beneficial  to  the  promoters  of-  the  ptesent  action.     This 
line  of  ^ument  bears  strongly  on  the^ase,  for  we  find  that  in  England  it  is  ' 
held  that  the  Court  will  not  interfere  to  grant  an  injunction  at  the  instance  of  the   " 
ttorney-General,  except  in  cases  of  manifest  danger  or  injury  to  the  public  iti- 
Thc  first  case  cited  in  support  of  this  view  was  that  off  the  Attorney-Qentf- 
d  the  Birmingham  and  Oxford  Railway  Company — 7,  Railway  and,  Canii 
'#t!a8cs)a).972.    In  that  case  the  Lord  Chancellor  said:  "The  Attorney-General 
appearsHiere  in  order  that  the  defendants  may  be  stopped  from  doing  Uiat  which    ; 
is  not  exph^sli/ forbidden  by  the  Act  of  Parliament,  but  unless  I  was  prepared 
to  say  that  the  Attorney-General  is  entitled,  in  every  case  where  the  public  in^- 
rests  may  be  or  are  alleged  to  be  neglected,  to  come  into  ^uity,  I  must  hold  that    « 
in  the  j>resent  case  no  sufficient  grounds  have  been  shown  for  his  inftrference. 
Undoubtedly  the  Attorney-General  has  a  right  tdh^present  the  public,  eitheir  in 
equity  or  by  prosecution  at  law,  in  case^  where  the  public  interests  are  exposed  to 
danger  or  mischief;  and,  in  the  course  yOf  the  argument,  several  aathorities  wera    / 
«ited  to  show  that  such  interference  is  recognised  in  equity ;  but  the  informations,  / 
in  all  these  cases,  were  directed  to  the'repr^sion  of  acts  which  the  parties  had 
^  legal  rightto  do,  and  which  were  not  only*  not  aathorised  to  be  done,  but  were. 
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u^tcta  of  pubho  nurfitnc^^    E,ea  where  the™  hak'been  a  mamfoit  viola-      ^« 
ioapU(iif.buUo|wr.ou3  injury  results,  the  Court  of  Chancery  will  not  main-CXR.' 
tain^an  .nj^nction.     In^  case  ofthe  Attorney-General  vs.  the  Eastern  Cou"e. 
S'-C^^JT  <'^1f**'"*  Canal  Cases,  p.  337.  y.  B.  Knight  X^ 

„v  ll;w^*"\"''^"''"'"^''^*'""  «^'»'^'»^'  -*  tK  t^.  without 
3mlt^  <»"«">«j«^o-    No  eaH.  of  any  great,  praetieal  ino  nvenieta^e  ha, 

^n^  do  I  li"?  ""m  ''i"'.'*  t-»Pon«i4ering  41  the  matters  before 

^«^  do  I  think  neeessarily  the  dutj  ofthe  Cokt,  lo  Interferoby  injunction.  " 
IS^  ease  of  Morton  againnt  the  GUEuHtern  and  Midland  Railway  Com- 


v». 
X'omp'7. 


*■      ri    1  L  \       i i'iiuwuu  xvanway  uom- 

fcce^ockburn  and  thetothor  Judges  ^pres^ed  themselves  to  the 


piinies,  Chiei 
i"IJoning  effeof  i 

,  a.,ant  for  the  interposition  oTtlSioibt,  and  cooscqucntly  It  the  rule  slITd 

twhr°  —     "^'^^^  ^"  J'^"'^  "  P"''^  '"^  •'?'""«  uP^n  the  Court  to  e 
tWhe^provpons^of  this  tot,  it  is  not  i^diapensally  ncee^ry  to  show  .^2 

be  mWe  ou  .  It  does ITot  appear,  even  upon  Wr.  Barrett's  affidavit,  that  there  " 
=s  any  ^p^.„t  of  a  want  of  sufficient  aceon>m^da^on  on  the  part  of  the  puS 
und..^arly  shown  by  the  affidavit,  filed  in  opposition  to  the  rule  thWo 
.omplaintfmve  Un  made.  I  kn  quite  understand  that  two  eompetin.  eo" 
paniesmayw  arrange  the  departures  and  arrivals  of  thefr  respective  trains  as  to 
operate  inj^noudy  to  the  shorter  lirie  and  inrfbovenientlyto  thctublic.  In  such 
a  c^etl^  Court  would^e  justified  in  interposing  u«*,r  this  Act.  Butitappcars 
here  that  aljwdanceY  accommodation  is  pr^rded  on  the  Midland  line  j  and 
.  though  the  distance  ti^velled  owr/somcwhat  longer  no  additional  costis  incur- 
red, nor  any, .patenallygreifeeMof  time  sustained  by  the  public.     And  one 

•  Zl^!'!^7vulV^f.^^^^^^  the  parties  by 

i  fi  r'l.t'^  ■'  ''  '"J"'^«"«'^»ff««*«d  brit,  so^kr  from  complaining,  arl 
It  T\      """"Semcnt  existing,  and  appea^licir  counsel  too>pose  the 
rule.    I  think  we  must  discharge  the  rule  with  costs^  . 

Williams,  J.-I  also  think  that  we  <^n  only  be  justified  interfering  where  it 
1  made  out  to  our  satisfaction  that^h'e  public  «on^3Jnience  requires  it.  The  ap- 
p  .cation  of  the  affidavit  shjjws  very  slender  grounds  for  the  rule;  and  the  affidavit 
filed  m  opposition  to  the  rule  entirely  remove  aUfihadow^  of  pretext  for  the  mo. 
Zs™  11'  *3?  u'"'?  •"*•*  '""'^"^  ""t^  ^^^  convlhienee  did  realb^ 
eSi^^  it  M  l'^'''  ''*.""*  theaaia««odation  sought  could  reaaonabl J 
A,Sr^'  "J.^r  f'""''^  considerably  before  I  assented  tc^'the  rule  being  , 
dischaiged.    But  this  he  ha.  altogether  failed  t^o.    Rule  dischargedTtb 

"  loJ^'  ^^  **^^''"^"  i^ainsttthe  Eastern  Counties  ^ay  Company  iw 
■  *-       ■''■''   . '■' •        "        ■  ■     ■  -■  ' ■^  \ 

Prentice-moved:  for  a  writ  of  inji^ction  against  tie  Ea8teM'€y)untiesRXaj 
Company,  under  the  Railway  and  Canal  Traffic  Act,  17  and  18  Vic  c  31  s' 
t^^restrain  them  fromjiviiig  an  nii4ue  preference  to  one  Clark,  and  imposinga'b 
undue «id  wreasonable  prejudice  on  the  applicant,  undertho  followin^ircL- 
Jtancft^r^P^T^fagCijiftplainant  WMthi^  propuMtor  of  two  cabs,  which 'W6re  daly:- 
/  ^-^      ■"■•'...  ■•■(■.)■.      ■*■■,-.., 


M^ 


fe^ii 


-•  .«■• 


\f 


.■'■■!i 
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uf  .acomivj.  way 
;.  I   Shorcdi 

4     .    -..xQlark, 


tBey-camagcs;  fend  l|i  complained  that  the  Eustcrn  Counties  Rail 
;erascd  to  permit  hya'to  ply  for  passengers  at  their  station  at 
sy  having  for  a  oonsiderationf  of  £600  per  annum  paid  to  thtm  by 
him  the  exclusive  privilog^of  taking  up  passengers  wl( 


the 


Upon  whieh  the  motion  was 
10  station  for  the  purpose  of 
that,  having  set  down^tho 
^llud  ,to  leave  4^10  y:^.  <^  Refj 

ad  South- We; 


C- 


■  station,  ,1  It  appcarsiBroui  the  liffid 

|ho  cqmj^ny  allowed  ull  cubs  to  e 

•^sse0ge|i|.j»t^flje  Iwking  office,  bi 

i'l&ottght  t(|  ilfe  station,  thcfij|ero  c 

,  i  wade  to  t|i^'0aso  3larrioft  I/O.  B. . 

J:  ■  ^rly  in  1^;     Therfttho  London 

"  Qgemc^^t  one  of  their  slatioiis 

p,thi(iS6aliona|d  King«ton*io       ,    ^ , 

by  any  of  their  trainajto  ari(|.^ipl!ri>,'sto^^ 
^vilege  pidjivii^  his  Vehicle  info' lhajrt|atiou  ya 
ind ieitlrtBfcddwariflSHi^rs  ^  th<j  (H^  of  the, 

oircuin^uccs 

tOflllO 


I  omulE 


iR. 

i  Rail 

r.of  unvikq^u^ 
bmniodtition  f!>r| 


Sje 


Jari 

•tilts 


m^ 


in'jictie 


^rietor,  and  fcfiil 
ight  passengers  from  Kis^fofa  as  well 
\  Otk^Xvi  prohibiten  'and'^gainst  the 
ferehcc,  co'ntainediDtltost^^c.  (Cb«ss- 
bcihg  anajuthority  inyqur  f|i\u^£\VlLLlAM!i, 
lliiftfo:  was  j«  that  ca^,  that  'th(^^ii|ot*in))lc 

;i4|r  it  is 


adc«jlhmoJat^%^^td>liB,)     Thevois  n^;  but  it  Islsubgut 
;c()ntrirj||p_Jp^  <»|fcl»ti^^ct,  |o  givd  »hcU  an  exclusive  privlfo^,. 

tt^^^^'^K'^  prtytftlce^of^Il  otlicff     (Williams,  J.r^In 'M^ilir 


one  cab 
s  case, 
lie,  riot 
i,;)here 
;ers  at 
dicniit 


loi^  *1^  eStpressly  ttpon  the  inconvenience  inflicted  upoii  t^e 
I  the  partMlar^grievanqp  \p  the  ip^lieaht.     Cbesswell,  J— -F 
^icant  wis  pfeventedi  by  tiic|!<?o^]^any  from  setting  down  his 'pai 

|;<)F|1i€f hooting  ofl5«|.     Biiyitheonlypqmplaintis,  tKajt  tlie;,,^^ 

|l)eri^u^^  to  ply  for  hire  in  t^*s^^  The  case  ol^B^rUtM.  Th 

.   ,  .^Ra»l^a^Company^;\8  C  B4a,j[j3.  ^       jR.  Vol,8GL  has  some  bcariiiir 

'.  taKj|.#i8i     The  Court  ther^'Hold  Uintia.  omnibus' proprietor  who  carried  pas- 
seftMirBaa^thdf  luggage  fo^  hire  tq  sAid  from  a  railway  stjition,  coufH;  not  main- 


^  ^i(|;;aa>adti6n  against  the  cbm|)any  Jpt  rcfi^farug  to  allo^  him , to  drive^Kif  Vehicle 
''.'  ^^J^'^.  y"**:     ^  *™  ?f  opinfon  that:  the  applicant  h^S  made  ^"dts^ip  case 
':f<^r^1le'^Mrbi8eVoar  jurisdioiionun^^  i  "  '     'jll'V 

i^W^  i^"^'  ^i^Tfie  affidavits  upoii'whidt'  thismotjon  is  founded%olii|)t  show 
tl»a|iheWe^ment  Witt  Clark  i^  not  highly  beneficial  to  the  public  k  well  as  to' 
;  ftliecQmUny.-  And  it  ha?  been  expressly  laid  down,  in  a  case  which  Ijias  not  been 
jure  Barret,  1  O^B.  N.  S.  423  (E.^GL.  B.,tol  87)  ;that  the  statute  in 
sstion  was  passed  for  the  benefit  of  the  pu^,.^^d  no^for  that  of 
^  WiL)t.KS,  J.— Concurring,  rale  refu5^»       ,/      -f     ^ .   '  • 
*  The'daqe  of  Painter  against  the  LoqdAi  and  Brigjiton—  ' 
'  The  moticw  was  fodnded  mj|||the  affidavit  of  the  complai 
that  the  directors  of. tteoQDi^Rkor  their,  .officejrs  at  -BrighiJ 
five  iy-proprietora  at  thaiiM|P-o^'°g  togethar  nhmif 


>'f 


i 


L 
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taip  pnvilegofl  and  adfantagea  for  the  entry  of  the  whole  of  their  flys  into  the       ^V""'  i 
terminua  at  Brightan,  for  the  conveyance  of  pasaengors  arriving  there  by  all  the  <» "'  «  c-'-P'* 
downtrainB,  in  priority  ind  oxoluBJon  of  all  the  flys  belonging  to  the  other  pro^ 
|.riotoni  iQ  the  town  ;  the  arrangementlwing  that,  until  the  wlWle  of  the  flya  in 
^^t/)ndanco  of  the  above  named  persons  had  entered  and  obtaibod  fares,  no  other 
0  wore  permitted  to  enter  or  approach  the  platform,  or  take  up  passengers, 
-h  virtually  was  almost  a  monopoly  of  the  traffic,  as  only  on  occasions  when^ 
t  ^<^nH  arrived  were  more  flys  required  than  the  persons  above  named  could 

■\2L*  a^ove  described  so  made  with  the  persons  named,  not  only  unftir  towards 
VW''  ''"^  "''•'  ^*"y  disadvantageous  and  prejudicial  to  the  passers  by  reason 
'Ms  preventing  a  proper  supply  of  flys  at  the  terminus,  ns  tl/fly  owners  who  "     ^ 

S^  not  the  same  privileges,  and  wore  prevented  entering  the  station- in  due  turn     -       . 
iSf"   If''""''''  could  not  affo^4  to  wait  on  the  bare  chance  of  a  sufficient  number  of  -" 

fmd^f  "'"  *''?'P'F»«l?ed  perimns  not  being  there,  or  of  the  passengers  by  any  train 
■4l«ff«'ng  more  numerauS  than  could  bo  accomtnodated  by  the  flys  of  the  privileged  \ 

persons ;  the  consequence  of  which  had  frc(,uently  been  that  many  passengers  had  " 

been  detained  at  U.e -station  a  considerable  time,  namely  until  the  privileged  flys 

which  had  obtained  fares  had  been  nnd  set  down  and  then  returned  to  the  station,        '     ' 

•  .  «r  other  flys  had  been  sent  fof  and  brougirt  up  to  the  terminus.  The  affidavit 
then  went  on  to  detail  particular  instances  of  obstruction  offered  to  thecomplain- 
.nnt  by  the  servants  of  the  company,  ^nd  refusal  to  permit'him  to  enter  into  the 

^        wrival  part  of  the  station  for  the  purpose  of  pbtaining  fares,  and  allei;cd  that  the  -^      ■ 

above  described  arrangement  was  also  prejudicial,  to  the  interest^  of  the  public, 

as  in  many  instances  it  compelled'the  passengers,  although  the  weather  might  bo  '        " 

wet  or  cold,  to  ride  in  open  carriages  against  their  wishes.     That  the  fly  proprie- 
tors were  willing,  and  had  frequently  offered  to  conform  and  abide  by  any  gcne- 
.        ral  rules  of  the  company  for  enforcing  order  and  regularity ;  that  if  the  station 
were  oport  to  all  flys  without  preference,  and  all  were  allowed  to  enter  in  due 
course  of  arrival,  the  ijomplainanfs  fly  wofiild  be  in  the  habit  of  attending,  and 
complainant  believed  the  flys  of  the  other  owners  would  -attend  also,  and  that 
there  would  be  a  much  better  supply  of  flys,  and  that  the  public  woald  not  be 
stibjepted  to  the  inconvenienje  thw  were  often  put  to  under  the  existing  arrange- 
ment;  and  that  the  complainiTnt  Mi'eved  that  the  company's  station  at  Brighton 
was  large  enough  Ito  admit  many  more  flys  and  carriages  than  the  privileged  par- 
^    ties  usually  had  been  in  the  habit  of  sending  there  to  meet  the  trains,  and  that 
It  would  be  no  inconvenience  to  the  company  if  all  cabs  mh  flys,  without  dis- 
tinction, were  allowed  to  enter  in  turn  to  take  up  fares  in  the  same  manner  as 
the  deponent  was  informed,  and  beljeved  th^  did  At  the  Central  Station  in 

.  There  ^ere  also  tfiJ||pl^Cf  «iixmei^|fe>roprietor8  who  were  similarly 
excluded- from  the  raihifey  station,  and  .^o  dlpa  generally  to  the  inconven- 
ience sustained  ^^lassengers  from  such  exdusibn.  «        ^      V. 

It  was  submittal  that  the  affila^ts  disclosed  a  <l)ea^olati%c)f  the  Itejtate,^ 
(CRE88WELX,  J.-Referred  to  t«  reBea4ell,  where  aUi£rappli<*|ion%.Sd^'' 
on  bcty  of  a  cab  proprietor  a«>ninst,tli<^'ffinstflrn  flmintiri  R.iljyy  Comt«Byr     ' 
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and  refuaod.)  The  ooiinsol  there  igrood  tKut  the  clrotifli^Wnccs  of  th*f  tfaiw  wen 

'   totally  different  IVorii  thow  ht're;  no  ine^iivcnicnce  to  the  public  beiflg  there 

»hown  to  httvoariBcn  from  the  nrrjknyomcntjnt^  which  the  company  had  entered  , 

whereas  here  itiB  distiatft^  8howH  that  tl»o  public  «ro  inconvenienced  by  the 

preference  shown  .by  this  coiiipany  to  tlic  five  favored  proprietors  of  fly».     It 

^  appears  that,  iit  the  terminus  in  London,  all  vehicIoR  are  «||owcd  to  enter  the 

company's  preniiNes  in  turn'  without  any  partiality  or  prelbroncc;  and  it  U 

"  »Worn  that  tho  siiiiir!  arrangement  mij:;ht  be  made  at  the  Brighton  «tation  without 

any  inoonvenien'co  or  obstruction  to  the  company.  ^ 

;    ^RE88WECL,  J. — I  am  of  opinion  {hat  no  ground  U  prciipnteil  to  justify  thv 

interference  ottho  Court.    Boforc  wo  put  the  powers  of  the  Act  in  motion,  wt> 

must  bo  satisfied  thatthtrc  is  some  substantial  injury  or  inconvenience  to  th- 

publitj,  and  that  tho  compluint  is  hdkn  jhlf  made  on  behalf  of  the  public. 

WU.LIAMS,  J.— The  CofjiplHlfil  must  come  ffoiu  those  who  use  tlw  raikfaj^ 

Tlfesc  decisions,  in  u»y  opinioH,  bear  dircctlyrfpon  tho  question  under  coLr 

deration.     I  think.they  show  clearly  that  a  ease  of  .public  ineoiiveniencc  or  injLry 

must  be  made  out,  and  that  the  peculiar  remedy  sought  by  the  petitioners  ^ 

only  be  enforced  in  cases  of  public  interest,  and  was  not  created  for  tho  benefit 

of  individuals.     It  will  not,  and  cannot  le  applied  to  remedy  private  grievances. 

It  i»  truo'that  the  complaints  in  this  case  aljcgc  several  instances  iu  which  it  i- 

contended  that  tho  company  have  violated  'their  chartej,  and  that  those  inOae- " . 

tions  of  the  law  are  the  cc^cjuences,  more  er  less  direct,  nf  their  doing  the 

business  of  common  carters  within  the  limit*  of  the  city  of  Mdntreaiy  But  I 

must  take  care  that  this  application  is  mudc  lim  i  f<fc  in  the  interest  of  .the 

public,  and  in  doing  so,  I  ijiust  not  only  not  confoiHid  thc'prixalfi  gricvahcos  <.t 

tt     »      '  tliccomplainants  with  those  of  tlMi  public,  if  if  has  atty,  but  I  uift  bound  to  dis- 

"iminate  between  the  interests  of  individuals  and  those  of  the  pufclic.  -  In  thi-'  ■• 
case  the  publj*  interest  seems  to  tie  at  vatiancc  with  that  of  the  petitioners.  Tin  . 
latter  do  not,  in  point  of  fact,  suffer ;  they  have  not  suffered  from  the  company  s" 
modo  of  imposing  and  levying  tolls  and  cartage,  nor  from  tl/o  illegality  of  !he  ' 
company's  system  of  carrying  on  their  business ;  unlesS,  indeed,  their  ^piflyinL'  " 
their  Swn  carters  exclusively  in  the  eoTlection  and  delivery..of  frdight,  and  theJc/^ 
refusal  to  employ  the  complainants  be  contrary  to  law ;  and  this  brings  us  to  tin*  "; 
important,  really  tl»e  chief,  point  in  the  ease.  •■        ' 

In  support  of  the  sewnd  proposition,  it  is  urged  that  the  defendants  do  not  reiy 

solely  upon  the  absolute  want  of  legaMntcrest  which  the  public,  of  tho  private. 

,   persons  more  immediately  concerned,  have  in  its  prosecution.     Tfte  defendants 

^  assert,  that  the  course  adopted  by  them  in  th§  cdllection  and  delivery  of  freight 

•  at  Montreal,  and  other  places  in  ibis  Province^  is,  in- every  respect,  legal  i  that, 

in  adopting  it,  they  conform  to  the  well-established  usage  of  railway  companies 

^  in  England  an?  other  countries ;  and  that,  besides-beinjj  supported  by  ^ttled  * 

legal  authoritj"^  it  conduces,  in  a  great  degree,  to  the  public  convenience,  \and 

that  it  enhances  the  usefulness  of  the  Company  as  a  public  body  whose  inj^mts 

arecIo8elyiden(||ed  with  those  of  the  country  at -large-     The  question  <i^fcoo^.;> 
venience  to  the  public  is  always  of  paramount  im^mrtance,  in  cases  where  the  fex^ 
crcisfl  of  eoBitv  inrisdictida  ia  demanded,     ft  ia  to  thnt  T  lynat,  m,v« 
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^       Tha^case  of  Hood  vs.  Tko  New  Yort  and  Now  11.  U„Uway  hnsumes  the  dU 


'     «»•     ,  ..       ."'*""" '^•"»  "• 'iOHway  assumes  the  *d 

".      n  7r'""f*  ""  '""'""^^  could  not- bind  ^he  oon.panT  byBUirL 
..contra,^ ,  beoauso  the  company  had  no  power  to  assum^e  any  «uoh  obli/ation   The 
^;  :  case  .s  not  attemptod  to  be  maintained  upon  the  basis,  of'  author  rbu'  „1 

;     T,!'^' r  "'"!;'"^  """'""• "" '"""»«  wantof  authorUy  in  the  ^laC 
'  It  must  be  admitted  thS  relisoning  i.  specious ;  so  plausible  indeed  ttoHfTu 
"matter  we..  alt«^thec  ,..  int.gra  it  ^t  be  deemed  sound  '    *. 

"  .„'„^V».*  """l*  ^"  /^«'««l'7d  thati"  "'^  °<>°«»r«o«on  of  all  legislatiy«,erants 
many  th.«^haveMKt^,n  by  ^implication  as  accessory  to  the  prS 
tunggranted.     A»d,  4fi«>o not  aUowod  to  assume  su.h  indispenaZTn 
ner  a3  t,  accomij^h  the  turn  mi^^,  in  a  reasanable  and  practical  mode  we 
•'  t^cITl    '  '•'  "*".  ^""T''^  embarrassments.     Lee  we  conol'ud 
"Lndnhf'^-        ^""''I'r''''^  ''•*  """•'''  g^unds,  and  such  as  migh 
tender  the  pnncpal  grant  of  the  company  to  be  oom'mon  carriers  of  frekht 

4r;2Lr^/   >  .'^SttL''^''  '^'"^•"J^  '•«"  *»>«  circumstan^  rsqiired., 
"ItrSf  "1"'    '?.!S^"^^^^^    '-^  *•'  «'^'^»*  aU  Railway^hiZe 


y 


/«.m.,uof*theirroad  h„«  „ov<^  bee,  d.ibtcd.   T« X^  BcdllJ^  ate'lll  I    ° 
American  authority)  in  his  wprfc  on   Uiii  wavs    ^(M».nV    vvr    i    \   "  ^"«''**'' 
13),>ovicw«  the  ca..,  both.K^^lir  7A;nLi  ^'.^^^^^^^  ''  •"' 

and  fully  «c,«io.es  in  the  holdin^VUoEn;^^^^^^^^^^ 

■     iTw  "  ""r  '  '""  "'«r'"'  ^  N.«y*L<^d  law  .hat    comCS 
which  wan  a  Corporation  chartered  for  the  trun^.rtaeicu,  of  goods  ZZ^l 

"  fvld      H    ""tT"''''  •»'«'"  <'"'Vr  into  a  valid  contnioft^carrTlTdrdr 
hvered  t<,  then  for  that  purpone  boyon^  thoir  own  limits"   Mos£  ofaTx 

_::Butthec.a8««;udtil  a  very  recent:one,  do  hold  that  a  Railway  Comi.»„. 

""^  *  'fSr***!^^  without  the  pariieulat  «t,.te  or  country  of  their  locality 

And  It  has  generally  been  considered,  both  in  this  cbuntry  ami  in  the  EnS 

Co^Mhat  receiving  goods  destined  bcyo,m  the  terJinL  J  I'L^^ 

.B  .Iway.^nd  accepting  the,  earri.^^^  ^  giving  „  ticket  CZl 

''LS;™T ""  ^"•'^'^^''"'s  •«  r-7  ♦»>'-^'"' -d  th„t  this  lt"t 

IS  DipaiDg  upon  the  couipuny.'  .  *      v         ^       ^    ""wuvi 
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"Clothing  like  eo-paftnenhip  in  ita  buwidcfw  nf  a  firtictilar  routo,  coniisting  of^ 
''y  ''difTonMit  cuiiipankx, could  esint  would  certainly  Iw  tfirowing ncriouB hindranc^n' 
"in  tho  way  of  buxineMM,  and  wttliuuk  aDJ  ndequat*  advnntoK*.? 

"  Tliw  mine  decision  wus  umiiitaiiiod  hy  the  HupiAinc  Court  of  Vennont  iothe 
cuMol'NoyvH  VM.  TIh!  ^^^^^t^tMtKjj/lJ^^'^'^  Il^'^lfAyi  ('-^7  Vt.  It.  10).  T>i« 
(.'ruuudii  ol'  tilt)  deci«i<fj^j|M|WMpBV  It  Muiina  td  be  now' well  Ncttli'd  "  that 
Uttilway  Cumpnnii't, j|RranM|pKmMrii,  may  luiikc  ralid  oontraota  to  carry  be- 
yohd  ttiti  Uinitti  »!'  tlm  itvvn  roud^eithor  by  land  or  water,  und  thuslMMoino  liable 
I'ur  the  uotii  uud  iK>^llltH  ^i  other  oitrriura,  In  ho  Minae  under  tliu  control .  ftj^un 
tliiimp  VII.  L.  jUtidl*.  Junction  Riiiiwiiy  Co.,  (8  M.  and  W,  421);  Weed  ▼».  Sa- 
rutogft  and  Schenectady  Railway  Company,  Q9Wond,  634);  Farmerii  and 

Mtohanic's  Bunk  VH.  Champ.  TrauM.  Ca||Jfl|0NPV^|      Ji&      'r 
"  it  ha» never  bepii  questioned  thajroal-nm^N^hethtir  natural  oV  niftlfiolal  per 

mms,  m^^l^y  uftiyoor  contract,  bjfnd  theniwIrM  to  dulivcr  pnroek  ond  merehnn' 

dice  bi!^iP'thc  Htrict  liniila  of  their  lino,  in  toWn  and  codntry  ;  aiid  in  •luol^  ctt!K* 

could  ouBjjteiiinerato  themwtves  by  a  iwraonal  delivery.     [23  Vt.,  185, j  Iftid 

cu\>s  th^Tcihic^.  r*  V  -        ^        ■     \  "  •' '  ' 

u8  In  principJo^that  thcso  two  i)r<)^ition9  control  the  present 

Uiiilway  Com[HCtiy  may  contract  for  currying  merchandize  and 

j;o«d.yjPSrtni<l  tlio,liinilS  of  their  line,  wIutc  tl>p  carriage  is  by  portorti,  8t)n;«'8,  by 

HfwuuWats  or  other  water-craft,  or  by  dtlicr  Ilailwuys,  and  this  is  to  be  justifiu'l 

u^n  the  grouniM«»fusapf!intloohvenience,  or  common  undevstandinj;  or  consent, 

the'caoie  rule  of  »^st ruction  must  «fjtial!y  eitend  tocontrncta  lo  receive  fre 

lit  points  on  tho  nne  before  it  refloliCH  the  ooinptiny.  entcrini;  into  the  coi^|^t. 

It**may  bu  true,  in  one  wonso,  that  this  is  extending  the  duties  and  powers  Otftlic 

coiuDiiny  boyumi  ib<^ '>t>'ic'*''st  interpretiitiou  of  their  charter.     Kut  tho  time  i.': 

"iioW^Kii^t  when,  asw^weert  the  company  and  strangers,  any  such  literal  intdrprt- 

tatJon  ui*  the  rfliarter  i|4tteiopted  to  bo  adhered  to.     It  is  trad  thai  such  Corpo- 

ri\jionH,  oven  us  td  straiiger*,  ijre  not  allowed  to  OHsumo  obligations  beyond  tho 

gencrul  objects  of  their  incorporation,  aitii'tliey  should  assume  to  build  steahiboullr 

or  other  railways,  jjerhaps.    But,  #thfril|ho  general  bjtoinesa-  of  tlieir  creation, 

a  very  eojisiderable  latitude  is  allowed  in  i^t|D0t8  with  strangers.     This  is  done 

'  for  the  advautpge  of  thMJihpttfty^  Well  nsflhers,' aihd  t^  avoid  ombarraHsments 

in  t|}Ccommon  business  flWfifc,  Vhich'uijist'be  constantly  liable  to  occUr  upon 

such . limited  coBsttjj|btion  of  the  powers  of  Corporation«.i' *',    ^^  1^        .'-- 

JO'uuch  vs.  tlieLond«||IM 'North:  Wostmi  Rail^ay<Gi||.°(25  English  Lav 
Jqmty  R.,  287  ;)  tli?qj^p«ion  came  beipj.the  Coiirt  ^rCoinm^  Pleas  in 
\^  new  aspect*    The  plaintiff  sued  Uie  deftiihdants^i'^Vcfusiftg  to  :ilgl#y  ptt^**!'  ■"' 
%pTcels  froia,  Londpn  to  3haffi^<«nd  Ql^gb'i;|^|^|Te  (iefeadtlnta'  road  e|,#&ded  .  . 

only, a  part)  .of  the' Wa}''  front-  l40tidoik|flLt))°e  ^pective  plooes,  but  they  had 

i  ^rraugemefi^  with  the  in^et^nediate  cO^H^cugK)  that  "oars' from  their.road^pos- 

'   ' .      ''sed^eif'tW^^lfa  diatenejic  vrji^houi  tl)^Dtei|pence'  of  the.  either,  companies. 

.^     ^^TKe  q^noapts^rerd  in  tbabtibitof  re^^eg,pae1iedpar«ela  to  carry  to  Sheffield 

'"'IpKdGIasgotW,' and, they  bad  agents  in  the  places  ^a  distribute  the  parcels  when 

..i^  reeClyedv' The.  ^^fendants  refused  io  receif  (J  parcels  from  the  plaintiff  to  carrf- 

^'      t  to  these  placid,  tho^  they  offered  to  caryy  thAfto^he  terminus  of  their  line. 
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"  Tho  KnxlUU  CourtH  haro  tliu.  rcfuwd  to  o.»niii.lor  the  li,,biti...  „f  ii  -i 

•  !UM«  upon  their  contract,  wl.ioh  „ro  to  bo  u«cortai„„d  by  thT  c'r.".   of  '  j'^ 

TI,o  doctnno  tl«t  the  crtaRo  of  kc,o,Ih  may  bo  doi.o  by  lUi\7J!i    "f^"  Ju-y. 

als<.  wolfHofthMl  in  Franco,,  '      "  """"  "^  ""''way  Corapanio»in 

'•  tiona  par>i^uIi.Vro.  .i  ^  ,.>./,,  ,,,  .^  ...n/t,.,;.  ^  ,;       ,  ^^^^^^^  ."""r"-    ■ 

«I|H^  13  ^.llct,  1859.  Oibint  (X  Chen.in  do  Jor  d'Orldan-  ^*'^-^«'"-  *> 

"  U  reijiiwi  ou  livraison  don  iuarchandim«  ho  fora  done  «oit  „„  „.«.      u 
.lo.nic.lod«  doHtinatairo.  nelon  IVnonciation  ^la  lottro     'v:^;;  &"'  "t " 

Cos  convention,  tiennent  ^^'t^Z^^^;::;:^'^  "^  '-"'i-^- 

^ngo.        Tribunal  *)  comniorco  d'OrWans    U  Juillct    iJ^a    n^i. 

'L^Hnp«gnie  d«  chcnun  do  for  do  Paris  AOrLis       '       '''  '''^"  *^ 
Wulte^pr  and  rulings  of  those  dociHiona  and  authorities  Insofar 
But.,  the  present  c^se.  I  fully  concur.    I  am  eloarly  of  opb ion  th 
..pl^nt  o  any  particular  carter  or  carton,  by  L  ZndT^l 

M  that.  ^^:!xz^t^  rt  t^  "^?  f  omm^::^: 

.  ^'•«rgedwitbdnil3PLt.     Si  S"^  Tfl'  •"«*''"°«'  »^'»»<^ 

.  .Ins  case,  in  sofarTthis  exdu  .V  ^^oy^^^^^^^^^^^  tCJ"''  "T°"'  " 
".  moreover,  that  ..s  rght  ^ts  ,^„  prLfp^ ofl'tltir  But  t'' 
^  rd7.?KLt'  «4-/«^-  Consolidation  Aet.the  eompanylreemp^^.'^  ' 

40  do  all  Ihmgs  necessary  or  rerjuisite  for  the  more  effeotualli^  fnlfiilT    J 

rying  out  the  objects  of  their  charter,  and  I  inclinTstSv  in  tf     ?  •       "' 
:  -thi.  is  one  of  the  means  of  attaining  luch  .  JdUm  Sj  ^  tllTZ  c^ 

pany.     It  has  been  said  that  although  this  course  may  be  eSaltn  Jk     . 

1.C8,  yet  that  it  is  not  so  in  the  city  of  Montrearw"!  h3^7    r  '""" 

jea^ywUHnglyana^ffectuallyto^rforma,^^^^^^^ 
ng  fo  the  eompany     In  point  of  fact,  this  may  be  true,  butinmy  rwof  tha 

law,  U  IS  clearly  ,ncid,/dtol  to  their  business  as  coLon  oa  rien,    and  tf  I    1 

mr-'  "  ;"7-f "»-  «^  the  important  interes"'confided  Xe^ 
charge,  mother  extended  and  responsible  relations  to  the  public  be  the  -!u 
judge,  whether  tho,  will  follow  their  present  system  or  ^  J  to  Ih^ol^  "'' 
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BUPKKIOn  COURT,  IRrtd 
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y' ".,  -i""f   '"■»" J""."'-"—  ..,1 

6f  tmiiiMu.  Ttiey  oollMt  anti  a«Nf«r  Oftw  nn«|«r  MpMial  contractu  with  their 
'  cuntoiiiflm.  Ill  my  npiniuii  ih<>M)  c«tnlriii:tii  aru  U-^ul ;  I  connot  dcoUro  thcni 
illeKal,  aiul  «'V*ti  if  t\wy  mvn  il^nl.  I  coulj  not  msi  thoiu  Mide  under  n  prooer- 
dinH  liko  the  prpw  nt.  So  lon«  m  thv  public  a^  Ui^u  are  not  injured,  and  d<i  not 
wmplaln,  I  tniindt  intcrforo  by  injunction  aa  prayed  for  by  the  p«titionc>rii.  Tin- 
niotivcaof  thi*  dwiwion,  OH  fuibodicd  in  tho  final  judKUicnt  of  record,  will  oon 
ciiwly  diicltMo  the  ^roundM  in  low  und  in  fuct,  upon  which  my  rcfuMul  to  itmifo  the 
injunction  rt>»tN.  ^ 

Tho  judgment  is  entered  up  in  th«  following  terma : — 

'•  Having  hciird  our  Hovorol«n  Lody  tlie  Queon,  represented  by  tho  Honnrnbl.' 
"  thfl  AtUtnioyCJcnernI,  nnd  the  anid  defcndanta,  by  their  reapootivo  Couna«il,  hn 
"  well  upon  the  nierita  of  the  ptilijui  lin/ufHi  lihtlUe  returned  and  fylod  on  the 
"  11th  dnyot' March  luMt  puNt,  oh  upon  the  HptwinI  demurrer  tU/enie  fit  Jivit 
"  pleaded  by  tho  raid  defendant  to  tho  aaii  potilion  /fw/wl/e  liMUe,  htvfaiK  •!». 
'•  minod  tho  siiid  jwtition  Rri/uHe  liMlie,  the  plottdinK«,  evidcnooa  and  doeument 
•  produced  nnd  t^led  by  tho  partiea  in  thin  ?ouko  ;  and  having  maturely  delibo- 
"  rated,  doth  dimninH  tho  Miid  apocittl  dojnurrcr,  and  pnweeing  to  adjudicate 
"  upon  tho  merits  of  the  aaid  petition  lirqufle  UMlft,  und  oonaidering  that  the 
"  petitioner  ha»  not  established  by  lygul  an<r  Hufficient  evidence,  auoh  a  en««  of 
"  public  intercut  an  m  re<|uired  by  tht>  statute,  uuthoriKing  the  prewnt  pniceo- 
"ding ;  considering,  niorcovor,  that  it  ia  not  proved  by  the  ovidenoo  adduced  in 
"  this  coUHo  thut  tho  coniplainnnta  have  Huffered,  or  have  been  directly  aggrieved 
"  to  an  extent,  or  from  such  illegnfoauseH  directly  affecting  them  as  would  jun- 
"  Ufy  tho  TaBuing  of  un  injunction  in  tho  present  oobc  oh  prayed  by  their  petition ; 
"  Seeing  thut  it  rcHultH  from  tho  iWidenco  adduced  that  the  fact  of  collecting  and 
"  delivering  by  corters,  exoluMiveljr  tniployed  to  thut  eff.-ot  by  tho  defendants,  ia 
"  not  injurioua,  but,  on  the  contrary,  ndvantugeouH  to  tho  public  ;  considering 
"  that  the  defendants  have  the  right,  afl  common  cah-iorn,  and  in  the  proaccution 
"  of  their  lawful  buHincHS  oh  such,  to  employ  ozolusively  any  carter  or  oartcrH 
"  they  may,  in  their  discretion,  select  to  collect  from  and  deliver  flroight  to  tlicir 
"  enstomera ;  and  that  such  ezoluslva  employment  of  particular  carters  is  not 
^' »  violation  of  their  charter,  inaraiuoh  as  the  aot  itaelf  is  esaential  or  incidental 
"  to  their  business  us  common  carriers :  Considering  that  do  injunction  can  by 
"  law  issue  in  this  ease  to  restrain  tho  defendants  from  ill^I  acts,  by  and  from 
"  which  the  p«titioncrs  arc  liot  shewn  to  have  beea  directly  aggrieved,  and  which ' 
"  are  not,  at  the  same  time,  proved  to  be  ipjurioaa  to'  the  public :  And  ednsii 
'!  dering  that  none  of  the  individuals  or.  parties  using  the  defendant's  road  and 
"  W'ng  *•»«»'  charges  for  caritagc,  bave  complained  jo  the  pretent  paae^  I,  th^ 
"  laid  Judge,  do  refuse  the  said  petitilin  with  costs. " 

/"        •■':..,':'-*''':  .  /Petition  MJRised.;^- 

H.  Stmri,  Q.  C,  A.  A.  burion,  Q.  (7,  ft  R.  Roy,  Q.  C,  for  petitioner^. 
T.  IT.  J^iteAie,  for  defendant*. 
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COURT  <bP  QIJEKN'H  BRNCIMfiflg, 

MONTREAL,  9t»  HAJiOU,  mt,   ^ 
Jm  ippttl  (Iroiu  th«  .Superior  Court,  Dtntrlef  of  Nontronl. 
Coram  DuVAI,,  C.  J,  (Jahon,  J..  Dhvhhohu,  J,,  UAtHtLtr,  J 
ml  UOmmiMMK  GKO.  K.  CARTIKfl.'ATTyRNtV  UKNK^aL,  /'RQ  RK,t'lSj1 


Akli 


(f«4M^*r  i)i  tht  t'ourl  Mow,) 

ArpiUAHr. 


THK  GRAND  TRUXK  RAILWAy  t;CMI'A.\V  cFiOAVADA. 

(Oi/tiuliinti  in  tfit  Vottrt  btluiv,)    . 


niLD: 


The  fact,  of  this  cafw  fully  appear  from  the  report  ;  pp.  149-170  of  this  to! 
The  appellant  in  his  factum,  HUitcd  hii  KricvancoH  a,i  follow*  :_ 
The  Petitioner  relioa  upon  the  reror««l  of  the  present  Judgment  for  n.any  roa- 
Hon«  Bocauw  the  12  Viet.  C.  41.  H.  8,  uuMiorineH  tho  i«.uo  of  a  Frer  Jativo 
Writ  at  the  instance  of  the  Attorney  (icneral,  ou  M.alf  of  Uer  Majesty,  in  every 
c««»  of  public  interest  whenever  a  Corporatism  shall  offend  agaiuHt  any  of  the  / 
provimons  of  the  Act  or  Act,  creating,  altering,  renewing  ov  reorganizing  suciv 
corporation  or  also  in  cane  a  corporation  shall  cxcrt,iHo  a  franc|,i»o  or  privilege 
not  conferred  upon  it  by  Law.  such  prerogative  writ  shall  be  acoo.upanied  by  a 
petition  supported  by  affidavit  to  the  satisfaction  of  «»ch  Judge  compjaining  of* 

be  allowab  e  by  LiTw.  The  proceeding  differ,  easentially  froip  the  KnglisU  in  the 
putieular  that4e  tr..r  in  Engftnd  wa.  upon  the  affidavit,  produced  by  the 
rMpcoUvo  parties,  in  this  Country  by  an  issue  and  regular  enqufito  then^i.n.  The 
aidavit  being  required  to  prevent  a  writ  being  issued  improvidently./but  oer- 
>  taiDly  not  limiting  or  controlling  the  allegations  in  the  petition.  / 

^^he  Petitioner  complain,  that  the  cqmpany  impose  rate,  ou  tolls  J  a  «,rviee 
T.*f^T^  i  U»eir  Charter,  namely  for  the  carriage  of  goods  in  yihicle.  wi- 
thin the  Um,ta  of  the  City  and  beyond  the  limit,  of  their  RaUway.  thufofiending 
XJmd  I'lir'**'*  *""'""*  '^  «««'i«ng  a  privilege  and  fVanchiw  pot 

atereat  and  if  imposed  illegally  require  i^^A^         of  |Ke  public  authority 

t«re.tra.uthe».Thec.rt.geofgood.b7f|SftheComX 

opDjequeBCe  of  the  impcmtiou  of  toll,  for  .kStf  ice  and  the  Judgment  deS  . 

wch  tolb  Illegal  mart  be  accompwied  by  fn  interdict  preventing  them  fbm 

oarting,  a^  a  oont^TODtion  of  the  Law.  8  «  ««  irom 

The  14  and  1ft  Vict.  0.  M,  RaUway  CoMolidation  Act,  Sect.  7.  d^rit^.  ♦w. 
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COURT  OF  QUilENS  ^ENCH,  1868. 


_  -„„         word  toll  to  mean  and  include  aOy  charge,  payable  for  any  goods  and  conveyed 
'     .  •*'"""''  *  •  on  the  Railway  or  upon  etUni  and  other  vessels  connected  therewith. 

'        By  the  9  Sect,  the  power  of  the  company  is  limited  to  take,  transport,  carry 

uwfi  convoy  persons  and  gowjs  on  the  Railway,  and  the  tolls  to  bo  paid  therefore. 

.  -\        liy  the  14  Sect,  the  tolls  shall  be  fixed  and  regulaffed  by  the  By-laws  of  the 

company,  or  b^  directors  if  authori^eA  by  the  by-laws,  and  may  be  deinandod  for 

all  piis^ngcrs  and  goods  transported  upon  the  Railway  or  in  the  steam  ves»elff,  to 

the  undertaking,  belonging,  &c>  Provided  that  Jhc  same  tolls  shall  be  payable  9t  ■ 

the  same  time  and  under  the  same  ciroumstances,<upon  all  goods  and  persons,  so 

.    that  no  undue  advantage,  privilege  or  monopoly  may  be  afforded  to  any  pei^on  or 

class  i>r  persons  by -the  by-laws  relating  to  the  tolls'. 

V  Xo  tolls,  to  be  levied  until  approved  of  by  the  Governor  in  Council,  nor  until 

^  \ij  after  two  weekly  publications  in  the  C'lnada  Gazrtte  of  the  by-law  and  "©f^  His 

•  ,  Exccllen,cy'8  approval.  'V 

ThQ  21  Sect,  enacts  that  the  |,rain8  jshall  staVt  at  regular  Ijours  and   shalr" 

\  fiirni'sh  sufljeient  dccouimpdation  for  the  transpoftation  of  all  such  passengers  and 

.;^  .     go&ds  as  shall  within  a  reasonable  time  previous  thereto  be  offered  for  transpor- 

,  tati^n  «<  thcplacf  of  stnrti^,  and  at  the  junction  of  other  Railways  and  at  the 

.usu.il  stopping  places  established  for  receiving  anct  discharging  wav  passengers 

.  and  goods  from-  the  train?,  and  such  passengers  artd  goo'ds  shall  be  laken,  trans- 

^Lported  and  discjharged  a^,/rdm,  and  to  siichplaceoa  the  diie  payment  of  the  toll^ 

,v      freight  or  fare  legally  •ujthoriscd  therefor.  ,  • 

/  It  is  clearlj'  proved  thai  .the  Company  have  imposcel*tolls  uhder  colour  of  the 

•      _  ^       privilege  conferred  by  their  charter  upon  goods  transported  by  cailirs  in  the  Citj  * 
'        ''      of  Montreal 'beyond  the!  imits  of  thei^  Railways.     i;t  is  dlso  proved  that  tyy 
,  ^  ^  excftcise  a  nionopoly  and  do  not  deman<J  paymc|t  of  \olls  payable  at  the  >4me 
.  •  *''"c  '"Jnd  nndci  the  |hm'c  circumstances  ,yipon  aft  goods  transported  by  th«sm  on 

.    Vanj'  tolls  whatever  apjirovcdttf  by  the  Governorjn  Council  and  pixblishk  in- 
•-  the  Canada  Gazette.       '-.    \'-f  .       '•  ■  •.,       ;■      .       '    T 

Fo> the  rcsponjjent  it  Iwas  argued  as  follows:  A    ,  .     .    / 

,' '       . .  7  -^rhftstatute,  under  which  the  proceedings  in  thii  case  are  tiken,  provides  a 

■  i         '    Remedy,  alt  th^instance  jof  tlie  attorney  general,  in  four  distinct  cases,  viz  :— 

•  'A,  ^^'^  Where  an  association  acts  as  a  coppQi-ation,  without  beihg  incorportlted,  ; 
^          or  Kccognized  as  such  by  the  common  law ;»  '      ,      '  z* '"       ' 

IS  J?  (2),  Whcre.a  corporation  offends  against  its  act  of  inooi;p5)ration.  oiTariy  law 

^.  ^0  ai  to  forfeit  itf  charter  by  mis-user ,  ^  '/         "'       ^)  ^. 

.  ,     (•^•'1  Where  a  cOrporaition  does  or  omits  ainy  act  invbltip"  ^>urrender,  of  its 

~  V.  corporate  rights.;  j  **'?     •     '  " ' 

■  '     C^)  Wh*reacorpora|ion  exercises  a /mncAtseo  Aoyiwi/ea^  not  confenrcd  on 

":'^^  ■    ^itbyiaw^..   ,-■ : .  'y.. "     ^-  ,'    "     .;  I' ]^'^-\    ;;.  *.  i.  ■:;' 

Every  case  brought  tjpder  the  Statute  must  be  one  ckpubli^  *"'«■?»%  " ' 
•        "^        *   Upon  reference  to  the  ^tition  it  will  be  seen  that  the  ajle^tions  ^contl^ns   ' 
/  are  orily-^jjich  as  to  bring  t|ie  present  proceeding  under  tlie  fourth  ease  cpntem- 
J^  plated  by  t^|u^fe.-.^hd  first  and  third  instances  provided  for  by  the  statute 

have  no  a^piWM.  and\allesatioBS  «ff  the  petition  are  insufficient  to  bring  the 
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prooe«ding8  under  thl««ontZ  ctiso,  aa^t  is  not  alleged  that  the  aotH  complained 

of  involve  a  for/ntutrof  the  comjuany't  charter  hy  'myi'U$er.  ti.XRTcoap'r- 

If  the  respondents'  nttding  of  the  act  relating  to  the  present  proceedings  bo 
correct,  the  only  questions  to  b<>  decided  upon  the  present  appeal  arethefolfewing;^  '      K 

1:  Has  a  case  of  public  tnttreit  been  sufficiently  alleged  and  establishcdi  in 
evidence?  In  other  words,  has  it  Ik^n  shewn  th&t  the  cartage  system  com- 
plained  of  h  prejudicial  to  the  interektt  of  the  public  ? 

2.  If  the  first  question  be  answered  affirmatively,  the  question  still  remains :  ' 

Does  the  ohargq  that  the  Grand  Trunk  Railway  Cotnpany  do  curfyge  for  hire 

^oithiii  the  e^ti/ of  Montreal  invohe  ihp.  etcrcisc  of  a  *' fthnohxHti  or  privilege"  *'  •. 

not  conferred  by  law?  -  .  ^'  ,   -         ;         "     :  %^ 

Referring  tothe  arguments  madjs  use  of,  and  the  authoritiesi  cited  in, their,,  *   V 

factum  in  review,  and  espt'cialiy  tcy  the  elaborate  >udj,'mcnt  pf  the  Honorable  Mr.    ■''^ 
Justice  Monk,  in  which  tlie  whole  subject  is  ^treated  in  a  comprehensive  nianncB,  '^■ 

the  Jespondent  will  here  nrcrely  state  brtefly  the  main,  points  upon  wlucli  they       :i>    ^ 
rely,fbr  their  defences         _     .-    ''■  .        •        ^  -       ^  ^  |^^ 

r  -~1.  The  present  case  is  not  one  of  puWic  interest  within  the  nJoaniftg  of  ^j^^      r?  ;  -r:  ~7- 
statute.    The  alligation  in  the  petition  as  to  the  iiyury  done;  to  the  pubH«  is    ^ 
yhguif  and  defective,  and  the  manner  hi  which  the  public  is  pre^diccd  by  llie  -  ; 

present  cartage  systeiii  is  not  sptscifiod.     In  evidence,  the  case  of  eho  petitioner  j 

wholl|ljiiled  upon  this  point,  for  by  a  large  preponderance  qf>  testimony  it  is 

.  established  that  the  system  conduces  to  thc.ctnVeuionoe  of  the  public,  as  well  in      '^    > 
thelncraased  facilities  afforded  as  in  the  reduction  of  the  rates  of  ^freight,  an4  is      .     " 
ssentjdfti  the  pro^r  conducting  of  the  larae  freight  business  of  the  Company.  ^' 

2.  Thd  collection  and  deliyery  of  goods  in  the  city  of  Montrftal,  as  charged 
against  ihcrespondeyts,  Ts.;  not  the  exercise  of  a '"  franchise  or  privilege.""  'i  "  •      ^ 
B^ckstonc's  Coms.,  p.  37,  Augell  and  Ames,  Corpn>^^  °  -^ 

^  m  The  procoging  adopted,  by  the  petil|6ner  dont^tiiave- a  wider  sco^  "i 

that  co^nipIat»pn  t^comphlitit  juade  to  the  attoiuey  general,  afiid  theaffida-        '- 
|its  which  forpi  the  batefs  of  the  action,  both  of  which  are  fblfeially  referl-edtoiu 

'  ^-^^^i*'";  .  Theonly  subsWhtive  cl^rgjl'.in  these  documents  is  that  the  |{ail-  '  > . 

.  '^ay^illlpapy  ^%^//y  exercite  loithinthe  X!i.t\f  of  Montreal  the  occupation  of      *  ' 

'^"'^'^'^tS^*'  *  '^'^  ^^'^  ^'"^^  ^^^'^^  accrutf^  to  theiR  benefet,     Th?scharge  is      ° 
complet3y^(|;>roved,  it  being  established  ia  e,vidence.that  the  company  derive  no  .. 
pecunfary;advantagefrom  the  present  cartage  system.-       /  V  * 

4.  TWe  is  no  legal  interest  in  thf  persons, at  whossinstoi^ethe'prts^t  pro-.'     -r 
ccedings'We  been  taken*.     They  are  not  seeking'ioauvf'/c^  redress  a  public       * '  '. •> 
grievanceXit^ing  proved>\h^t  none  exists)  fiut  are  endcav*jng  Womote  their  '       ' 

9jvn  pijvate  interests  solely:^  /      ,  \  '      .,  ■  ' 

'5.  The  oolleotiop.and  delivery,.ln<M9Btreal,  of'^ods  for, Carriage,  or  which  " 
^h^  been  cari^,  on  the  Rail^^has,  invariably,>'en  matter  6f  contract  be- 
tw^w^^^oini^y  aujl  the  M^^^^  Thigpe  contracts  tiie  respondents  had  a     °     '''■' 

^ht  td.i^e.-    Th^tej^arged  4iaye-beenS^li|pkarily  paid,  and  nQneof  the 
parties  so  pfiying^fiave  eveir  claimed  to  be  repaid  any  amount  fbr."cartage.       '  ' 
;   5.  The  cartage  of  goods  to  and  from  the  Railway  Station  in  Montreal;  1S  in- 
cidental'tothe^businesB  of  the^rand  Trunk  Railway  G«mii»ny,'a»  common  car* 
rier^.  As  stich-  it  is  y^jthin  the  implied  powers  of  the  corporation,    •;  ^ 
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BadolUt,  J.  Om%  this  judgment. '  Aft  applidktton  in  vriting  was  made  on 

>'  bchalfof  certain  persons,  alki^4>,lp  be  the  Carters  of  Montreal,  to^tho  then  attomay- 
goneral  for  Lower  Canada,  oomplaining  against  thd  respondents,  and  reqaestin;;^ 

.   his  official  interposition,  under  the  provisions  of  the  9th  sec.  88  cap.  oonsolidali 

ed  statutits  of  Lower  Canada.     This  enactment,  previous  to  the  last  .oodifioation 

of  the  Lower  Canada  provincial  statutes,  formed  part  of  the  act  12  Vio.^iap  41, 

.  commonly  known  as  the  prerogative  writ  act,  having  relajtion  to  corporation  mat- 

<^tcr8, 'and  to  prerogative  writs  o(  Maudamua,  Quo  War/anto,  and  others.  The 
enactment  gives  no'^donomination  to  the  writ  to  be  issued  under  its  authority, 
but  in  its  nature- and  properties  arc  to  be  fbund,  the  main  eharacteristics  of  the 
Writ  of  J/an(/umi«,  the  ^vantages  of  which  arc  thcrc^,- secured  for  the  public 
benefit  and  for  the  advancement  of  justice,  unde;-  a  simplified  course  of  procedure 
now  well-known  to  suitors,  and  without  the  tedious  and  expensive  practioc  in 
use  ill  fingland,  in  such  cases. 

The  jurisdiction  incidefnt  to  the^ivrit,  and  the  procccdifigs  to  be  adopted  under 
the  enactment,  are  indicated  in  its  terms,  and  arc  specially  limited  to  the  purposed, 
as  well  as- to  the  causes  and  reason  for  their  adoption  provided  in  the  apt  its^elf, 
and  which,  amon^  other  things,  has  enacted,  that  "  Whenever  any  association  br 

'  "  number  of  persons  act  within  Lower  Canada  as  a  corporation,  without  havln" 
"  been  legally  incorporated,  or  without  bein^  recognised  as  sucU  corporation  by 
"  the  common  law  of  Lower  Canada ;  and  whenever  any  corporation,  public  body, 
I'  or  board  offends  against  anjr  of  tlie  provisions  of  the  actor  acts,  crelting,  alter- 
/'  ing,  renewing  or  recognizing  it,  or  violates  the  provisions  of  any  law  in  such 
"  manner  as  to  forfeit  its  charter  by  misuses";  and  whenever  any  sucb  corpora- 
"  tion,  public  body,  or  board  has  dcSte  or  omitted  any  act  or  acts,  the  doing  or 
"  omitting  of  which  amounts  to  a  surreiidcr  of  its  corporate  rights,  privileges  and 

'  "  frandhiscs  ;  and  whenever  any  such  corporation,  public  body,  Or  board  exicrcises 
"any  franchise  6r privileges  not  con/erred  oft  it  by  lauo-,--\t  &\ia!i\  be  the  duty 
"  of  Her  IHaj^sty's  attorney-general  for  Lower  Canada,  whenever  he  has  good" 
"  roasoii  to  believe  that  the  same  can  be  established  by  pfoof,  in  enery  cate  4>f 
['public  interest,  and  also,  in  every  such  case,  in  which  satisfactory  security  is 
"  given  to  indemnify  the  gof  Stniiient  against  all  costs  and  expenses  to  be  incurred 
"  by  such  proceeding,  to  .^pply  for  and  on  behalf  of  Her  Majesty  to  the  superior 
'-court  sitting  in  the  district  in  which  the  principal  office  or  place  of  business  of 
"  such  persons  so  unlawfully  associated  together,  or  of  such  corporation,  public 
"body  or  board  is  sitBate,  or  to  any  judge  of  «pclr  Court  in  vacatiQn,  by  an  in- 
".  formation,  declaration,  or  petitioil,  requete  libellee,  supported  by  affidavit  to  the 
"  satisfaction  of  such  c<|^;|i;|>or  judge.eomplaining  of  such-contravention  of  the  law,  • 
"  and  prayifig  for  suchTbrder  or  judgment  therebn  as  may  be  authorised  bylaw.'' 
The  application  made  on  behalf  of  the  carters  for  the  purpose  of  this  conten- 
tion,- addressed  to  the  AtUnrney-General  was  as  follows :— ^ 

M<>NTRBAL,  7th  January,  1865^   .' 
Sir.— The  carters  of  Montreal  complain  that  the  Qrand  Trunk  Railway  of 
Canada  exercise  the  occupation  of  carters  for  htre  in  and  within  tke  city  of  Mon- 
treal contrary  to  the  proviii^ns  of  tbeir  Aou  or  Incorporation,  and  in  oontraren- 
jtionoflaw."     ■.  .   ..r  ■  :  - —;-■  ./    -■#":'"~-^^ '  ■.  ,- • 
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ed  by  proof,  in  cver^  case  of  publicTntefl  „r2  •     """"""I! »«  ^-t-b^W.*^ ^"^-'-Ky 
inwhichsatirfactor/securitvEJl!     V     ,    ^'..'"  every  other  such  da«e   .. 
P«.vinee  against  i  rjl"^^^^^^  i 

^Pl^>  for  and  on  behalf  of  Her  MSrt<^th^Su2-     P  ^  7'  P'*^^'"^'  *« 
.  ^I'^^fo^-Jcon.a^nUoJ?;^^^ 
»^restra.„edfVo.  engaging  i,  tL  bu^oesa  ^ 0^,;:^.  tLXofuZ^ 

,-■     T'^e  carters  of  Montreal^offbr the  naies  oi-pSter  RedDati,  nl-^if     '^     c^k     -' 

.    treal,  Esq,  President  of  U,e  Board  o^Trade^  n^  ft  -    t       ^ ""^  '''^ *^*'"'  • 

plaee.  E.,..  n.erchant.  as  such"  curitKl  !k        ''    ^'"""'  "^  '^'^  T^' 

satisfactory,  and  in Wdan::f;;:tte3Sr^^^        ""^^^ 

They  would  father  request  that  yoKmriS^^ 
other  professional  genfleJn  as  you3'lrt^^^^ 
general  j^rosecutii  the  same  •  y"" ;"'y  ^'^V^o  ««»  yo«r  uunie  ^  Attorney. 


^' 


..  (Signed)    ft^NRy  STrJAftf 
KOUER  K'oy.        ' 


''  The  Hon;  G.  E.  Cartier.  >  ^   \: 

Attorney  General.      J  '    , 

The  answer  whereto  was  asibllows 

r*  ■  r*  CJROWNc  Law  Department. 

^  Oent  :-I  am  directed  by  the  Hon  the  At,v  O   ^"^'^  *^"''-  ^^"''  ^^•^•'^• 
knowled^.  thereeeiptof  yciLrtt^     ofU^IS^i^  Wr  Canud.  to  ael 

on^ofyouin  the  proceeding,  to'be  taken  against  t'eG  rir^*  '' '•'''*''• 
that  no  clai^  whatever  be  made  a-ainst  therZ  .  .       *•  ^'  '  *'™^''^«^ 

Pommv.l|e.  Esq,  Xdvooaitl^  whoiewi^out  ^y  itTLS 

"I  have,  Ac,  v  .       J 
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,  _^thereuj^  the  petition  ^led  in  this  caus^  Wat^rdpa^fd  si^d^L 
the  two  named  counsel  for  the  carters,  as  deleaates  of  th^  x,T  T  ^ 
and  by  them  application  was  made  to  he  Cl/^I^  f^!  l"'/  ^T?^ 
writ.   ,  ■"P^'j'P^f^f'^^MirV'or  the  issueof  the 

The^partfes  on  the  foce  of  the  peti^on  are  desiib^ifbHow^        '    •     '   V 
.     ••  I  he  petition  of  the  Honorable  George  E.  Cartier  of  the  Hiv  nfn    u    ''        ^ 
-.eprovin.  of  W  Canada,  Her  Ms^e^fs  ^^^^^i^     ^ 
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of  their  terms.    It  will  be  observed  that  the  Act  expressly  provides  that  it  shall  ' 

>  be  the  duty  of  the  Attorney  General  of  L«wer  Canada,whcnevor  he  has  good  reason 
to  believe  that  the)  complaints  adverted  to  against  such  corporations  can  be  esta- 
blished by  proof,  &&^,  to  apply  for  and  on  behalf^f  Her  Majesty  to  the  Superior 
Court  by  information,  declaration  and  petition,  which  should  show  that  the  pro-, 
secutor  is  not  merely  the  person  officiating  for  the  time  being  as  Attorney  Gen- 
eral for  Lower  Canada  but  the  Sovereign  as  the  protector  of  the  public  interests, 
and  therefore  by  the  Law,  it  is  not  a  mere  complaint  o^'the  Chief  Law  Officer  qf 
the  Crown  for  himself  or  in  his  own  name  as  holding  that  office,  but  a  prosecu- 
tion by  that  officer  for  and  on  behalf  of  Her  Majesty.  '^  It  is  Her  Majesty  whom  ' 
the  la^' contemplates  as  interested  in  repressing  its  contraveniion,  and  not  Her' 
,,officii(l,  and  yet  in  tli|is  case,  with  the  terms  and  requirements  of  the  Statute 

'  plainly  Mind,  precisely  expressed,  and  moreover  specially  e^cpressed  in  the  appliea-' 
lipn'to  the  Attorney  General,  Her  Majesty  has  been   absolutely  and  jtltogether 
'i^dKkif^  iu  the  procceding4|PKI  the  petition  has  "been  drawn  as  the  petition  of  the 
individual,  ijieHoiv.  G.  E.  jpartier,  of  the  city  of  Quebec,  &c„  Hpr  Majesty's  At- 
torney G^ncijal.  for  Lower  Canada,  complaining;  &c.,  and  without  averment  r 
either  that  tfte  Attorney  Generaljprosccutes  for  pr  on  belialf  of  Her  Majesty,or  that  ' 
Her  Majesty  has  any  interest  jnNthe  matter  oftthc  coipplaint  or-of  the  prosecu-J 
tion.      •'.,/'  ;^ 

^Thiais'-flrgravo  informality  fatal  i»  such  excef^lli9taa^  pl-oceedings,  and  which 
tlie  Court  cannot  overlook  or  j)ass  ovw.  without,  overlooking  the  Statute  itself, 
T^'fequirenient  is  not  of  mei-e  'direotioii  but  of  substanc6.  The  majority  of  this 
Court  concur  in  considering  this  informality  as  radically  bad.  But  the  cafe  in 
«f  s^miich  inipoiitance  that  the  Cotirt  thmks  it  necessary. to  go  beyond  this  in-° 
formality  and  to  examine  thc^  case  more  fuHy,  thi^f;  it  may  n6t  be  charged  cither 
with  want  of  appreciation  of  the  gti^'ancesVf  the  complainant  or  cf  disregard 
to  the  arguments  at  Ihe  bar. 

These  proceedings  have  been  limited  by  thV'^tatute  t6  the  particular  corjwra- 

„  tions  or  quasi  corporations  spcciiillyguarddd  against  by  the  statutes  as  therein  Set 
"forth,  in  substance  as  follows: — 1.  Where  ian 'association  of  persons > acts  as  a / 

-.^corporation  without  being  incorporated  Or  necogntzed  as  sud)  by  the  common  law.  - 
2.  Where  a  corporatioti  otfcnds  against  it^itet  of  incorporation- or,any  lalvso  as.  to*  ■ 
forfeit  ita  charter  by  misuse."    3.  Whcrc^ii«!p|mitsor  "does  ady  actsr  fnvolving  a  sur-, 
rendel-  of  its  corporate  rights,  and    4.  Wh^e  it  exorcises  a  fhinchise  or  privilege!' 
n(^ inferred  onJt  by  law;  any  comi^aipti'nolincluded  within  these  contraven- 
tions is  Hbeyond  and  not  within  this  pij&tiliar  statutom  remedy.     ¥et,'aU||ough    . 
these  cases  ■  ace    excepti«nal,  *  they  rest  ufkMi    tlfe  Iwgad  ■vgrtflmd   of"  ■publfe 
Interest,  the    interest  of   the    genial   public,    the  contravention    of   wHtch. 
alone  gives  existence:'' and  activity  to  the  remedy  for  the.  Sovereign^  and  nof 
the  interests  of  indiylduaf  members  of  society,  %hich  are  left  ii\  their  own  bafe 
keeping  and  find  ready  protection  from  thb  judicial  tribunals  of  the  couniry  upon   • 
their  indiyi.dual.complaiat.,  ^1^  charges  contained  in  the  petition  may  be  sum- 
marised as  follows : —  -  .      ^     .  .  ,      :      .  ,  ' 
1st..  That  respondents  carry  goodsas  carters  for  hire  within,  the  city,  without    ,. 
rightaiid  against  the  iSw.  .^ 
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and  j„risdi«i„„,.ci.„f<Trod  «„  ,ho„  '     '  '"'"''•  '""»«'"»'.  '"Mhi,,; 

chn.';::Mrj7:ijrd'cSr^^^     "-^«' A  «d  „.. 

;  Now  l(^oking  at;he  particular  charges  before  detailed  wifK  *i.  •       ' 

sions  prayed  for  in  the  petition,  it  i^  Lpe^  rtS  fitf '  7     f  ^  «P«''«1  conclu- 
these  cha.^e«.a.e  the-speci^ntrS      o^larftle     ?"• " ''•^*''- 
apphoaUofl  was  mdde  to  tb'r  Attorney  Gen«^Il       T' [""JH  ^^^^timt  v^hercoT 
within  any  of  thfr  fo^r  sUtutory  c"2^  oS       .      "'^''  '^^  "'^  ^"«'«d«d    ' 
%  .«d  particularized  i,  the  enlSt  ^^  ^  f  ^^^  P-vided  . 
>e6  ottt  what  i^  without  or  beyond  the  anSS  f  ^w    *     *  *""  «»«  petition 
the  con^nt  given  therefor  byC£e?'  T  "  ^^''l^^^^^^  «^,  and 
tionj  complained  of  are  «of  witLTe  «t«^f  "  •"''  *'^'  *^«  <^°»t'aven- 

.  i-^rests,  the  procee-dings  tj^^  L^^rT^"^^^^^^^^  P*  ^ 

■       apphcation  has  been  already  given  in  'ex7Z    Tf'  •  ^  ,        "  ''"*  P^'"*'  *J>« 
;•  «-^  P«?  a^«.ppUes  to  this^i:^  ZlXZmll!,  f^^^^^^^^*^^ 

•:      .^Thecarters  of  Mo^tre.1  oon^lala  ^I^^j^J^'^^^ 
,    e««d.  e«rc«e.the  oc^tioo  of  carters  f^  blr,^;^:^^  ST^^- 
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>Iontr<;al,  contrary  to  the  provisions  of  their  acts  of  incorporation,  and  in  contra- 
\<'ntion  of  law. 

And  the  remedy  sought,  is 

*>  That  tho  Grand  Trunk  Railway  Company  of  Canada  may  bo  restrained 
engaging  in  ^he  bua^ncHg  of  cartage  irt  the  city  of  Montreal." 

The  application  and  prayer  are  both  equally  precise  aijtd  specific,  namely,  that 
thcr  respondents  cart  for  hire  within  tho  city  contrary  to  their  charter  tt^d 
against  law,  and  that  they  should  be  restrained,  so  that  the  application  eo  mam 
and  the  consent  given,  were  forgone  special  and  particular  object,  and  for  no  other 
purpose  or  object.  Comparing  then  the  spc'citio  oharg0  in  tho  application  and 
the  specific  restraint  to  be  imposed,  prayed  for  in  the  applicoion,  with  the  conolu- 
Hioni  prayed  for^  in  the  petition  or  reqnete  libelUe  submitted  by  the  com- 
nt,  it  is  undeniable  that  the  charged  averred  are  much  enlarged 
d  the  application,  nor  ure  the 'enlargements  thiifgR  merely  incideixtal  to  the 

cific^cliarge  of  illegal  cartage,  but  are  special  enlargements  to  sul|^ta  of  com.< 
r,  which  the  Attorney  General  probably  did  nutcontcmplatc,and  forthcprose^ 
of  which  by  the  carters  in  and  by  thcir^titioi),  life  jg^ivc  oa^consent  whatb,' 
vln  every  case  the  mere  assumption  of  power  beyond  that  granted  by<4^ 
,pnblic^  officermust  be  jealously  scrutinized  and  is  altogether  ^njustifialblB  |  «i 
^MMh^a'case  it  would  be  reprehensible  in  courts  of  justice  t6  sanction  saefa' ultra 
proceedings.  The  delegated  consent  might  be  readily  conceded  f^  aVnown  and 
1^  particular  grievance  of  a  public  nature,  but  it  cannot  be  conceii:f!d^'ibat  Indiviid- 
ual  applicants  with  limited  powers  of  action  should  be  allowfd  to  go  bejrQnd  them 
tul  JiUltum,  question,  discredit  .at  their  pleasure  and  jeopardi;>!e  the  exis- 
tence of  public  corporations  under  the  assumption  of  really  unconecded  aU* 
thqrity.  Hence,  therefore,  .the  necesiiity  as  wifjH  as  the  propriety  of  Btfttia|;  to  | 
the,  Attprncy  G^ral  the  precise  nature  of  the  complaint  thereby  limitingl 
the  extent  of  the  official  consent'  given,  and  this  i-ndicates  an  analogous  proceed- 
ing of  the  English  pructic  in  England  for  obtaining  the  issue  of  the  writ  of  Man' 
dimua.  ''The  writ  is  ordered  by  there  Court  threto  issue  ttpod  the  grounds,  stated 
In  the  rule  granted  by  the  Court,  but  when  the  writ  is  not  in  strict  accordance 
with  the  grounds  of  the  rule,  it  is  quashcdv  at\)nce.  Thus,  where  a  Manda- 
mus differed  from  the  rule,  not  merely  l^  adding  things  incidental  to  the  object 
of  the  writ,  but 'materially  enlarging  the  term's  thereof,  it  ought  not  to  be  pror 
ccedcd  with,  and  the  Court  quashed  the  writ  (11  A.  E.  2  L.  J.  N.  S.  Q.  B.  127 
>2:  .Smith  54,)  This  supervision  is  imposed  upon  the  Courts  there  in  the 
public  interest,  and  the  Courts  here,  under  the  terms  of  the^Statute,'  having  the 
same  supervisi^Mt,  can  exercise  no  discretion  in  allowing  ouch  enlai^menta  as 
those  contained  in  this  petition.  This  defect  is<also  radically  prejudicial  to  the 
proceedings.         :-\:^--,.\.'        's,/'^^\^_^:-^^--^,^,:yj'[':  ■  ■'•^^' .',''■■  ', 

It  may  noir  bo  asked,  do  tneclial'ges  scC  out  in  the  petition  come 
within  anyof  the  four  specified  cases  set  oat  in  the  Statute?  Clearly  not' the 
first,  because  the  respondents  aro>a  legally  constituted  corporation,  and  certainly 
not  tho  second  and  third  cases,  becousc  the  conclusions,  which,  in  law,  make  the  ' 
action  or  prosecution,  do  not  pray  for  the  forfeiture  of  the  charter  for  mituser  ot 
for  its  Biirrender  for  commissions  or  omissions  of  acts  amountlaj^to  surrender ;  and 
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therefore  if  .ny  where,  the  oontrvention  must  be  sought  in  'the  fourth  oa«e  of 
the  Statdte,  the  oxercso  bj  a  corporation  of  a  francly«o  or  privilege  not  confer-  H 
r-  red  en  it  by  law.  r       -^  u.«  « 

It  will  be  observed  that  the  fourth  cane  does  not  refer  toiany  charter  contra 
Tnt  r;»  .  r' '^i?"'*'  ""^  ''PP"'^  »«  'h«  ««"!««  of  a  franchii^  or.  privilege 
belo^S  1  /^\^"'P°""«"  »>J^  '*'•  The  contravention  of  this  clL  rlx 
be  «,ught  then  .n  the  c.mm«»  or  ,<a..rt«7a«,  o/  the  Province",  independent  of  ' 
the  charter  And  here  ,t  may  first  be  asked.  If  the  o^iation  of  a  carter  for 
.iifeiH  what  ,s  known  w.th.n  the  technical  terms  "filRhise"  or".pritifeKe  ■" 
>d  by  he  statute.  Cartage  for  hire  is  doubtless  a  renpoctable  and  useful  employment 
society,  but  ,t  .s  to  all  intents  and  purpose  a  labor  occupation  wfeich  any  per-  ' 
ID  .a  the  cty  .s  competent  to  exorcise  if  ho  can  procure  the  use  Of  i  cart  and 
horse  and  pay  the  municipal  tax.     There  can  be  no  exclusion  of  any  one  from 

th.tlabornoristheponnissiongivenforusingitwhatisknownlegallyasa"privi- 
.  10^.       This  common  occupation  is  no  more  a  .franchise  ot  privilege  than  any 
other  puid  manual  occupation  within  the  city.    It  i8^not  possible  to  conneet 
the  carter  or  drayman  technicaUy  with  the  owner  of  a  franchise  or  a  privilege  • 
and  mtlus  case,  that  connection  iiot  being  apparent,  it  seems-lherefore  that  the 
respondents  are  not  brought  within  the  fourth  class.    But  has  not  the  kw.  not 
.    the  charter,  really  .nterfered   byitsjjg^ral  priaoiples  or  by  direct  enacfment    - 
to  prevent  the  rcspond^As  from  rcceifng  and  delivering  by  particularly  selected 
carters,  who  cart  for  them,  the  ggoda  carried  over  their  railway  ?     It  is  clear  that 
there  IS  no  charter  objection,  and  also  there  is  no  statutory  objection  against 
^  their  t-iuploymenl  of  |)articular  carters,  if  their  business  is  thereljy  f^ilitated"      ' 
and  the  public  do  not  suffer.    Being  common  carriers,  .their  receipt  and  delivery' 
of  goods  by  teartage,  even  by  their  own  carters,  is  incidental  to' their  business  as 
^    such.  Moreover,  ourcommon  law  no  whejiMnterfercsvwith  the  right  of  the  re'spon- 
dents  to  wake  contracts  with  their  customers  for  the  cartage  of  their  goods  to    ' 
and  from-lheir  warehouses,  upon  terms  agrM  upon  between  them,  and  of  this 
no  l^cckiplaint  has  been  put  of  record  against  &e  company;  whilst  in  concur- 
rewjrwith\our  comnion  law  upon  this  point,  both  the  English  and  American 
•   authorities  allaw  contracts- provided  there  is  uftifortjity  of  charge;  and  the    ' 
modern  French  authorities  are  entir^y  favorable.    There,  is  no  proved  case  in      ^ 
the  record  of  siich  want  of  uuiformity,  though  it  is  mentioned  hypothetieally. 
Now  these  contracts  for  cartage  arc  not  franchises  or' privileges  nor  do  they 
Approach  to  that  character,  and  they  cannQt  be  brought  within  the  fourth- clause  ^ 
,,  of  the  act.    But  this  brings  up  another  question.    Is  the  oeo»pation  of  a  carter  ^ 
-  within  the  enactment  suoh  a  case  of  puBlic  interest  for  the  contravention 
whereof,  and  its  necessary  repression  by  the  judgment  of  the  Court,  thesf  oioep.     , 
tional  proceedings  must  be  adopted?     The  record  gives  no Ihformation  respect- 
ing  the  red  «dniptainaats.    They  are  caUed  the  carters  of  Monti«al,  who  notor-      ' 
iously  are  not  a  corporate  body,  and  are  mere  individual  laborers,  and  yet  only 
four  of  th,em  are  examined  or  appear  in  the  cause ;  and  each  of  them  individual 
iacs  his  own  personal  grievance,    Now,  none  of  these  nor  any  others  of  them,  tt« 
proved  toNhave  applied  to  participate  in  this  cartage,  and  none  are  proved  tak    ' 
iave  been  refosad  by  respondents  ;.their  very  ohai^  is  an  implied  ad^i^ion 
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that  the  publle  intereat  la  not  InTolfdd  in  their  complaint,  whiiat  'it  ia  aolotj  ^he 
■  public  interest  which  the  eyaotmcnt  conptemplotcs,  and  here  ther«  ia  no  a«^i 
.  interest  oontraroned. .  In  this  oaso  under  the  Statutory  procedure,  aa  iAm  in 
accord&noo  with  the  Enirjiah  practice  fur  the  Mandamu$,  tho  proceeding  ia  not 
and  cannot  be  applicable  ua  a  rodroaa  for  more  private  wr^gp;  nor  is  it  grant- 
uble  to  give  an  easier  or  more  expeditious  Remedy  for  morily  private  greivonces. 
These  proceedings,  therefore,  not  being  within  the  c]au8Hj|F  the  law  aa  applicable 
to  casea  of  public  interest,  must  fail  and  bo  set  aside.       "^ 

Now,  it  bas  been  shown  tliat  the  proceedings  are  obnoxious  to  the  fatal 
objection  of  not  having  been   taken  for  arid  on  behalf  of  Her  Majesty  by 
Her  Attorney  General,  prosecuting  aa  such  on  her  behalf;  that  the.  iharge^ 
brought   against    tho  respondents,   are  serious  enlargements  of   tho.iprcciae 
complaint,  and  of  the  copsent  given   by  the  Attorney  General  ;    that  the 
contravention   particularly    complained  of  is    not  a  franchise  or   privilege; 
and,   finally,  that  the  charge  or  complaint   is  not  made  in  a  case  of  pub^ 
Ho  interest.    But  should   all  these  objections  be  untenable,   it  is  necessary 
to  be  q«ite  certain  as  to  the  parties  to   the  contention^ .  because  tho  pro-- 
scoutor  must  not  only  show  for  himself  that  ho  is  entitled  to  tho  right,  pro- 
perly  the  subject  of  the  proceedings,  but  must  also  show  that  it  is  legally 
dcmandable  from  the  party  against  whom  the  proceedings  have  been  directed, 
otherwise  the  Court  must  refuse  to  interfere.  jOf  course  tho  parties  can  only 
besought  for  in  the  body  and  averments  of  flid  petition  itself,  because  the 
remedy  can  only  be  sought  for  fron^ those  whom  the  petition  has^declared  to  be 
chargeable  for  the  contravention  of  tho'law,  an^therefore,  legally  bound  to 
corry  the  judicial  injunction  against  that  contraveikipn  into  full  effect.    It  isr 
therefore  essential  that  not  only  the.  name  of  the  Corpbtation  complained  T>f 
should  be  stated,  pursuing  therefor,  by  averment,  the  act  of  incorporatiop ;  but 
their  proper  legal   capacity  to  act  under  the  particular  jstatuto '  should  also  be 
averred.     Now,  the  petition,  after  Stating  the  name  of  the  Attorney  General  as 
complaining  against  the  Gr«nd  TrunV  Bailway  Company  of  Canada,  proceeds 
at  once  to  aver,  "  That  by  an  Act  of  the  Legislature  of  this  Proviote,  passed  in 
the  session,  held  in  and  during  the  sixteenth  year  <Jf  Her.Majesty's  reigtf,  inti 
tuledan  Act  to  incorpjorate  the  Grand  Trunk  .Railway  ^onipany  of  Canada,  it 
wds  enacted  that  certam  persons  therein  men^ofled,  together  witb  such  persons 
as  should  legally  become  proprietors  of  any  share  of  ahares  in  the  Railway 
thereby  authorized  to  be  made,  and  their  several  and  respective  heirs,  executors 
administrators  and  assigns,  being  proprietors  of  any  share  or  shares  in  the  said 
Railway,  shpuld  be  a  Company,  according>  to  the  rttlejl,  orders  and  direetfons 
thereinafter  expressed^  and  for  that  purpose  should  be  one  Bodjfpolitic  and  cor* 
porate,  by  the  style  and  title  of  the  Grand1?frunk  Railway  Con%nyof  Canada.? 
This  is  the  only  averment  of  the  statutory,  creation  of  the  Corporation  eom- 
plained  of."   But  this  act,16  Vict.,  4^53,  waiithe^t  act  forthe  Construction 
of  a  particular  railway,  to  be  called  The  Grand  Trunk^Railway  of  Canada,  which , 
was  to  extend  only  ftoip' Toronto,  through  Kington  to  Montreal,  inclusive,  and 
that-act  erected  tl^e  c^i^y^i^to  a  corporation  to  be  known  aa  the  G.  T  R.  Co. 
of  Canada  averreof  in  t^  is^itfon  "ai|  «9mplaiir«d  agrinat.    But  a  great  namber 
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it«}lf.H"tho  Grand  Trunk  H^hwv  Act  o^yiw  "    '7  '.:"''„ "^'"?"%  - 
corporallon*.  includioR  that  inMElJ^^    t  T'     "^'"^^^  ""  »*'?^  •^'"•^ 
tioncd  in  the  petition  wo™«m^t""'^''''  *''^  ^^  ^'''^•'  *'«"«^  •««*  men. 

unaerta.„,:rh;lrrS:^^^^^ 

and  by  the  Jrd  section  of  thi.  latter  act  tho'lS^^fT^  Co.^Canada", 
^a.a  united  cp,9panies  for„.cd  by  the  ama  galion  of  ^  llT^-'^  '^ 
|>anic8  and  undertakinira  Rot  o.,t  in    '     «'""™  «*  **»«  saidHoveral  naiitei-eopi- 

con,panyfor„ed.na:Cter  I?:^^^^^^^^^^ 

passing  of  the  act  "  siiall  bo  know!      ,   ,  ''  ^"'*'  ^''«»««f«rt«'  ''"Jm  the 

0.  T.  II.  of  Canada  "It  f,L?  f      '^'^^"'"^  *♦?'  """^  "*•""  ««'"'»!«"'«>  the 

-^  the  prosontandrJsUn.  O  T  R  Co  ^  c"T'  '"™  '••'«  '"^^'  ''*^'"'«'  *^* 
dents  against  wb.m  tt  writ  and  n!    "^,.^'""«*»  !"«"P«''''»ion,  .iz.,  the  respob. 

upon  w1.o«.  they^ha     bee^rvedT      .''.r  ""'""""  '"'^^^'^  '*''^*^  ^- 
'  andincorporated  undorto  A^  ifv   r  ^^^ ''°'"P'"»^  ''^'"•'d  in  the  petitior 
any  Judgment    ga  nt  tt  td  L^"'\""' ^ 

clS  :  XntSnl^^^^^^^^^^  it  would,  be  idle  for  the  court  t^Lk^a^y 
16  Viet/whn:  U  S:    llyXXT';!  -npany.>.corpohted  Z.r  th^. 
«S"iu.^,the  respondents  "he  oxi7nJ  1       1-"  "'  ''J"""''''"  '''»"  ''«'»'«^'' 
entering  furtJinto  thc^^^^^^^^  Vic.     Without 

to,  and  more  particulwlfthT fir  nrr/u  obj^^t'on*  above  referred 

vanarty   of  the   proetll%ao  Jd    1"?^^''^  stated,  are  fatal  t.  the-  , 
Sup^or  Court,  !^,  ^,,  :S^4  taSld  '''  ^"^^'"-^   "^  ''' 
Th>  judgn.ent  in  appeal  was  moU^a.  follows : 
The  Court,  &c.,  &c.,  considering  tjiat  the  retltioir^  M  • 
and  the  .writ  thereupon  mv^;  ^eteloiLuT     ^f  ^'''VT^       """'"  ^'^"^' 
of  Her  Majesty  in  conformitT^irhyrL      ,    •"'^."'*'^  ^''  ""'^  ""  »'«'>«»" 
^  -St/ute,  to  wit:   the  ei2v ei!;  k  ^^^f^'^^-^f  "•«"»««*,  of  the  Provincial  , 
•■%kcr  "Canada  U,erein  Su  llf  an   r""  "'   *'"  Consolidated  Statutes  of, 
-i^montofCorporateri  r  c^^^^^^  '^^  P-»--  and  en.  ^ 

in  and  by  the  said  Detitioh  „n.T   -^  thceCorppration  complained  of,- 

tion  cre/ted  and'Xl^teT^trSlft  L^ /^  '^  ^  '^^'»' 
vince,  pa«ed  in  the  sixtTnth  veafof  Her  mI/-        ^eg««lat«re  of  this  .fro.    " 
•  ineorptyate  the  -Grand  Trunk  nLr      n^     ^  *  '''^'  "'"*"'^'''  '  «"  ^ct  to     I 
that  thTcor^ratiors^  erited  „1h   T      T"^  "^  ^"••^"•"    Considering     ^ 
other  Il«n^i!?^.!:^'"'f  "^*^*^«  «"d  <''M  Act  t^er  with  sever5 

e  OTMtruction  (jf  tj^e 


C'wuer 

TltCoBp'f, 


-:\i' 
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/^*i,     T>    I      J,  r, —  -""^^-wu  uuuertne  said  cited  Act  t 

the  City  of  Montreal  were  lUl™  Ij  !      .""*"""'  "*  *""  ^"  *•«»  ''»««'ity  of 


«>,  know.  „  ,ke  Gr,.TL^.Z:^,j':^''J'^-?{  ^''^JS^ 


t.       J 


^by  the  aualga- 


-f 


i'trttvr 


nation  of  (hav'liaid 


'^, 


CpU^IOMUEE1.8,BEyCU..a«8. 


mUt^ 


li'liaid  ifiTCTdl  Cooipauief,  iuuluding  th«  uld  Corj^rttion  under  thc^ 
■l;*:5<'"'"^'>'Mi(l^rMt  cited  Act  4i<»l)l|i:^in«wii  )>nd  deai^iitcd  bj  tho  name  of  the  (Irand 
•  ^  .!*j/T>runli  Railwnj  ConnKinyWffianada,  tad  the  waid  Corporation  rolnjIainiHi  of. 
r..  hail  tbenocforth^Ml  do  i*ziaten|c«.  CooiiderinK'thut  the  reapoi,idoiUi  *[jHh<}  b«en 

proco«J<*d  ogduHit  and  in^plcaUcd  by  tho  petition  and  writ  in  thix  4m!^are  the 
Corporation  erected  under  tiiu  aaid  Grand  Trunk  Railway  ^Act^)!'  one  thoniand 
eight  hundred  an<]  fifty-four,  and  not.tho  Corporation  eouiplaincti  of;  lille(;od  to 
have  boon  erected  under  the  aaid  Act,  paued  in  the  aixtoenih  year  of  H«r 
Majt'8ty'H  reign,  to  wit,  in  tho  year  one  tliouMand  eight fiundrcd  and  fifty-two  ; 
"  coHBidering  that  the  luiid  petition  and  writ  thereupon  arc  irregular  and  iUcgai,  - 
,    and  are- not  within  the  proviniona  of  tho  said  oighty-eigh'tb  chapter  of  the  CodmU-. 
'      dated  Htatutca  of  Lower  Canada,  nor  in  accordance  with  tho  requirement))  of  the 
lna(  mentioned. enactment ;  Conxidcring,  therefore,  that'in  the  judgment  rendered 
'  on  the  ninth  day  of  December  one  t^ounand  eight  hundred  and  sixty-fiTo  reject- 

ing the  Haid  petition  nnd  writ,  there/ is  no  error,  doUt  for  the  cauws  Aforesaid 
confirm  and  maintain  the  sitid  judgment,  and  doth  dismiss  the  appeal,  tn  thU 
cause  with  costs. 
}ilt.  JuBlioo  DllusiMONi)  concurs  in  this  judgment,  upon  the  ground  that  tnc 
--„.;.  Corporation  complained  of  as  incorporated  undef  the  sfiid  Act  of  the  sixteenth 

Victoria  is  liot  in  existcnoe,  and  that  the  res^ndents  iniplcadci)  in  thoHc  proceed- 
ings arc  a^dificrent  Corporation. erected  under  the  Orand  Trunk  Railway  AjCI 
of  one  thousand  eij^ht  hundred  and  fifty-ibur.  ■ 

If.  Stuart,  Q.C.,  A,  A.  J)orioH,'Q.C.,  and  R.  Roy,  Q.C.,  for  appellnnt. 


T.  W,  RitcMt 

(F.W.T 


br  respondents. 


li--6- 


\        TW^^PrONllTEAL,  39TH  FEBRUARY,  lS(i8. 

In  Ai'PEAi,  vmw  the  SupERioa  CtiuRT,  JDihtrict  ojr  Ottawa. 
Coram  DWKi.,  C.  J.,  Caro,s,  J.,  DrumMond,  J.,  Badoley,  J. 

DODGLAS  L.  WHITE  et  al.,  '       - 

'  Uiipotantt  ill  Iht  Court  btiow,. 

,  ArPBLU.STS, 


AND 


THE  BANK  OF  MONTREAL, 

"gli^laintif  in  tht  Court  below, 

■TLk.  ,      ■  W  :u. 


•"^WlgPONDISTS. 


DELIVERY. 


II  BID : 


~-'riilt  the  oomtructi  t  c  delirery  eonlained  In  the  following  words  "  itid  timber  to  be  delirer 
"td  at  Ottaw*,  where  the  Mme  ihkll  be  manufactured,  and  jto  be  coniidered  ai  delivered* 
"  when  tly  lame  ii  tawed  and  then  to  belong  to,  and  to  l>e  the  property  of  the  partloe  of  the 
'.'  ifcond  part,"  li  not  valid'M  regard)  a  third  party,  without  notice  and  actual  delirery. 

This  was«n  appeal  from  a  Judgment  rendered  on  the  21  st  April,  18G6,  by  the 
Superior  Court',  in  the  District  @f  Ottawa-^dismissing  the  appellant's  oppositioa 
<y!n  (fe  <2ii{ratre,  with  costs.  ^__^  , 

On  the  16th  October,  1863,  the -Bank  tff  Slo/iitrcal  issued  an  action,  in 
th9-  Superior  Court  at  Aylmer,  returooble  the  2nd  NojjAnber,  against  one 


^       \ 


1 

^._. 

».l. 


■i 


»\:^ 


OOtTRT  O^.QUBKi^SBKNCn,  IHfiS. 


■f'f'. 


m 


'■% 


iit  th«tH  ibfi 
tning  »bo«r 

i-nirr,  tooonipi* 
8aw(Bi(i  liiittbor.  aod 


ii,«  -1 


I      Note,  .ndo|«,d  bjr  Waftor,  i.ted  .t  Ott.wa.  the  1 8th  of  A^r^g^T^ 
;,  iJ«^».o..th,  ^.,  a^;  a«oth«21.t  of  Au,a.  and^^^wiJ^      , 

%,    ,     On  Oie  2nd  Di<>«ii,bcr,  1883,  Judgnioni 

I  of  Mofttreal  offiuiLit  b^th  defondauts.     "     , 

On  the  2Cth  October,  1 884,  a  Writ  of  m 

tho  «atiiif«otlJn  of  the  said  jud/jraont,  by  i^ 

belonging  to  McCarthy,   twonly-seTon  rilo«  o. 

.^  *Wo  hundred  thoiuand  foot,  more  or  leM,  umrko- 

To  this  aeiture,  tim  nppelUnfs  filed  an  oppo»iil„», 
Bl«d  by  the  roauired  affidafir,  by  which  they  claimed  q 

pnetors  in  fH««,„io„  „f  the  said  twenty-seven  piles  or  sawed  I«rt>bcr  .nd 
^\^^  for  rcMon,  in  support  of  their  oppcitfon  the  folfowing,  to  IT  uXl 
Corning  .n  the  State  of  ^^ew  York,  on  t^je  si.t  March,  m/AuZvrmJ  ,   ,/ 

T«de.^^a„d  tho  «i.d  defendant  in- this  cau«,.  William   McCarthy?  J^^^^^  1"    ' 

entered  mto  a  certain  contract  ,^r  ngreow,iit  in  wriUng.  «,«.  ,«nf  «^"     con        . 

«.n.ngin.ubst.ncoa„defreet,hefollowi„i^tipul.^^^^^^  '     ^ 

M  i'-  ';  ''r  ?^''"  ""'^  ^^•"''^•»  ^^''^""'y  •«™«<1  to  sell  to  traam.         /  ^ 

ILrato  Pruchard  and.  John  N.  Hungorford,  two  millio;-  feet  of  whW'pLe^r     "   '       ^ 

bcr  to  be  manufactured  by  bin.,  the  said  McCarthy,  ar«i  to  be  sSr^ld  ' 

.nd  workman hkc  m.nn.r .into   twel..  in^h  blocks,  one  and .„,  eigit  iSS         ^ 

thickness,  to  be  measured  as  inch ;  .„d;.l|.  .iditig  better  than  box  timL  to  ^ 

H.wed  one  and  quarter,  on.  and  half  .M  t^o  inches  in  tliickn«.„;  S  'umb« 

^  be  del.ver.l  at  Ottawa,  Qunada  Kast,  wh.rc  th«  s.u»a  .hould  hiZ^ZZ  T 

^nd^,  «cks^e  of  culls,  and  (or  culk  ^  .. 

Andthosaj^MoCarthy  furthof  Agreed  to, ell  to  the  ^rirrtf^mPVitchard  and 
JoM  N.  Hungorford,'  to  bo  ihanufacturcd  and  delivered  and  to  belon!  to  thl ' 
-^dlLram  Pritohard  and  John «N.  Hunge^ford.  as  above  prbvidT«,Icl«     .  f 
Md  extra  clear  Shingles  which  *e,  the  say  M^Vthy,  .h„uld  manuftoture.  a      ' '  ■ 

McCarthy /«r<A«ra^.,;  to  deUver  the  .aid  Iftiu^cr  and  shingles,  at  the  City 

:SJt'^,r'*'1^f  ^'^'K""'  •"  "'^^•^«'  of  transportation  "^^  to  .    '^  ^ 
c^eed  five  do^Urs.  and  fifty  cenl.  >r  thousand  feet  for  the  Lihmhdr.J^ 

not  to  exceed  fifty  oenU  per  thousand  for  the  said  shingles-       }r     ^'*^    :'      f         ' 
th^^!?'  f  "^  Hm»m  Pfitchardand  Jbfc,  N.  Hungerford  agreed  to  puroha^i"         ^^     .  .    ' 
^«a.d slumber  and  shingles,  «nd  to  pay  to  the  said  McCarthy  for  L  sa^  '  -    '  ^^^ 

and  for  tl.e  transportation   thereof;  the  pi^  hvcinbefore    named;    and   to  i        '- 

advance  bun  -on  account  of- tho  sliid  contract,  tw*  thousand  doUars,Vn  thcpass-      ^  '    * 

■■      -*    ■  ■     ■■     . ,'",  ■    -         .  ■■■  ■■ '  \^       ;■-    ■ 
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Wbite  et  kl 

Tha  B«Bk  of 
Montreal. 


iog  of  the  Mid  oontract,  on«  thoonnd  dollanon  th«  fifteenth  day  of  April, 
then  next,  and  one  tl>oiuand  dollara,  by  the  30th  of  the  aaid  laat  mentioned  month 
of  April;  and  raoh  further  amount  in  drafts  at  three  months  on  the  oonsignee 
of  taid  lumber,  in  the  said  city  of  Albany,  asfaiit  as  the  lumber  should  be  deliver- 
ed at  that  place,  as  the  parties  should  agree.  .  The  said  McCarthy  to  inyesl  the 
adyancesto  be  made 'as  above  specified  in  1<^  for  the  manufacture  of  such  luin- 
ber,  and  such  logs  to  belong  to  and  be  the  property  of  the  said  Hiran)  Pritcharijl 
and  John  N.  Hungerford. 

Xnd  the  said  MoCarthy/«r<A«r  agreed  to  deliver  at  Albany,  aforesaid,  five 
hundred  thousand  feet  of  the  sajd  lumber,  by  the  first  day  of  June,  1866,  five 
hundred  thousand  feet  by  the  first  of /July,  of  tome  year,  and  the  balance  as  fast 
as  the  same  should  be  in  shippingvorder,  so  that  the  whole  would  be  delivered 
by  the  first  day  of  November  o?  the  same  year.  And  it  was  further  agreed, 
in  and  by  the  said  contract,  that  if  the  said  defendant  should  manufacture 
more  than  the  above  amount  of  two  million  feet  the  then  present  season,  the 
same  should  be  subject  to  the  provisions  of  the  said  contract. 

And  having  made  the  said  agreement  respecting  the  manufacture,  sale  and 
delivery  of  the  said  lumber  and  shingles,  and  of  the  said  advances  to  be  made, 
the  aaid  parties  made  and  executed  sous  seing  privi  at  Coming  aforesaid,  on 
the  said  31st  of  March,  1863,  a  contract  of  the  heads  and  substance  of  their 
said  argeement.  That  at  €orning  aforesaid,  the  8th  of  June,  1868,  he,  the 
said  John  N.  Hungerford,  by  and  with  the  knowl^e  and  consent  pf  the  said 
Hiram  Pritchard  and  the  said  McCarthy,  for  value  received,  assigned,  trans- 
ferred  and  made  over  by  an  instrument  in  wr^ng,  iom  uing  privi,  at  the 
foot  of  the  said  contract,  all' his,  the  said  John  N.  Hudgerford's,  rights,  titles 
and  interests,  in  and  upon  the  said  contract  hereinbefore  recited,  without  any  - 
recourse  to  himself,  to  and  in  favor  of  the  said  firm  of  White,  Loveland  &  Co!, 
the  said  opposants,  present  and  accepting  thereof. 

That  all  the  stipulations  in  the  said  contract  specified  have  been  fully  com 
plied  with  both  on  the  part  of  the  said  Hiram  Pritchard  sad  John  N.  Etun- 
gerford,  as  on  the  part  of  the  said  White,  Loveland  k  Co.,  subsequent  to  the 
said  last  mentioned  transfer,  and  that  in^conformity  with  the  said  contract,  and 
for  the  purposes  therein  mentioned,  they,  tde  said  Hiram  Pritchard  Md  John 
N.  Hungerford,  up  to  the  5th  day  of  June.  1863,  had  paid  and  advanced  to  him, 
the  said  McCarthy,  the  sum  of  $6,380  20,  and  that  since  the  said  last  mention' 
ed  date,  they,  the  said  firm  of  White,  Loveland  &  Co.,  also  in  conformity  with 
the  said  contract  and  for  the  purposes  therein  mentioned,  had  paid  and^ 
advanced  him  the  further  sum  of  $1,700  00,  making  a  total  sum  |8,080  20 
which  he,  the  said  McCarthy^  has  been  paid  and  advanced  on  account  of  the  said 
contract. 

That  it  was'  fully  understood  and  agreed  to  by  and  between  them,  ^  he  said 
John  N.  Hungerford  and  the  said  McCarthy,  and  the  said  firm  of  White,  Love- 
land k  Co.,  that  he,  the  said  McCarthy,  should  fully  reimbursed  repay  to  the 
said  firm  of  White,  Loveland  &  Co.,  all  hU,  the  said  John  N.  Hungerford's, 
shares  of  advances  and  payments  theretofore  made  by  him  and  the  said  Hiram 
Pritchard,  to  hi|n,  the  said  McCarthy,  for  and  on  account  of  the  aforasaid  con- 
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trtot,  to  all  which  ho  the  said  McCarthy,  agreed  to  and  promised  to  do,  the  snid 
-  firm  of  White,  Loveland  &  Co.,  present  and  accepting  thereof. 

That  the  said  twenty-seven  piles  of  sawed  lumber  seized  and  taken  in  execu- 
tion in  this  o4use,  form  part  and  parcel  of  the  sawed  lumber  manufactured  as 
aforesaid  by  the  said  McCarthy,  for  the  said  opposanta,  under  the  terms  of  the 
aforesaid  contract,  and  for  which  the  said  advances  of  ISJOS^  20  were  paid  -him 
to  enable  him  to  get  out  logs,  and  to  carry  on  his  operations  for  the  manufac- 
ture of  the  said  lumber,  in  accordance  with  the  terms  of  the  said  contract. 

That  he,  the  said  McCarthy,  hath  not  fulfilled  on  his  part,  the  stipulations, 
and  conditions  specified  in  the  said  contract,  and  hath  always  neglected  and  re- 
fused  to  comply  with  the  terms  thereof.  That  long  before  and  at  the  time 
of  the  seizure  in  this  -cmae  of  thp  said  27  piles  of  sawed  lumber,  he,  the  said 
McCarthy,  had  been  paid  bjr  the  said  opposants  the  ptiise  and  value  of  the  same, 
and  had  delivered  the  same  to  them,  the  said  opposants,  in  accordance'  with  the 
stipulations  and  tctma  of  the  said  contract.    • 

That  the  said  McCarthy,  with  the  view  and  in  order  further  to  secure  to  the 
said  opposants  all  the  sawed  lumber  manufactured  by  him  under  the  aforesaid 
contract,  did,  on  or  about  the  .30th  October,  1863,  in  the  presence  of  witnesses 
»  make  to  the  said  opposants  a  further  delivery  of  all  the  sawed  lumbcrso  manu- 
factured by  him  under  the  aforesaid  contracts,  and  then'lying  and  bem"  in  piles 
in  the  Township  of  Hull,  in  the  District  of  Ottawa,  Canada  East,  and  of  which 
sai4  sawed  .lumber,  so  last  delivered  as  aforesaid  by  the  said  McCarthy  to  the 
said  opposants,  the  said  twenty-seven  piles  of  sawed  lumber  seized  in  this  cause 
formed  part  and  portion.  ' 

Wherefore  .opposants  prayed  to  be  declared  sole  owners  and  proprietors  of  the 
lumber  seized,  &c.,  &c.  '\ 

.  The  opposaDta  fyled  with  their  opposition  a  true  copy  of  the  said  contract, 
,which  by  consent  of  parties  is  to  be  taken  and  received  as  the  original  of  the  said 
contract  mentioned  in  their  opposition.  ° 

The  plaintiff  contested  the  opposants',  opposition,  and  by  first  contestation, 
alleged  ;—Th^t  at  all  the  times  and  periods  mentioned  in  the  said  opposition,  and 
more  partimlarly  at  the  date  of  the  said  pretended  agreements  between  the  said 
'Hiram  Pritehard  and  John  N.  Hungerfbrd,  of  th^  oo|||tart,  and  WiUiam  Mc- 
Carthy, one  of  the  said  defendants,  of  the  other,  an«^M  transfer  "by  the  "said 
Hiram  Pritchftrd  to  the  said  Douglas  L.  White,  Ralptf  A.  Xoveland,  and  Samuel 
W.  Barnard,  the  said  William  McCarthy  was  insolvent  en  dkonfiture,  and  un- 
able to  pay  hisJLUst  debts.    And  that  the  said  opposanta  never  became  or  were 
2«nS,/{(fe  proprietors  of  the  said  lumber  seized  in  this  cause  or  any  part  thereof, 
^  and  that  the  said  pretended  delivery  allied  and  set  forth  in  the  said  opposition 
was  simnlateiil,  and  fraudulent  and  ill^l,  being  made  for  the  purpose  of  giving 
the  said  opposants  a  fraudulent  preference  over  the  other  creditors  of  the  said 
defendant  Wm.  McCarthy. 

Wherefore,  Ac.,  praying  that  agreements,  transfers  and  pretended  delivery,  be 
declared  fbudulent,  ill^,  null  and  void,  with  respect  to  plaintiff,  and  be  set 
aside,  &a.  ' 

•     And  by  2nd  contestation  the  plaintiff  alleged :— That  the  said  opposants  had 
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wiiiec  i-t  ui 

•    unil 
•the  Bank  of 
Hontri'iil. 


Ipng  before  the  seizures  in  %\m  cause  been  paid  and  reimbursed  the  sovor*! 
amounts  or  ^ums  ofmoncy  by  them  advanced,  or  pretended  so  to  be,  by  the  price 
and  value  of  other  lur-o  (luantitios  of  shingles  and  lumber,  then  and  there  and  bo- 
Joro  that  time  by  the  said  defendant,  \Vm.  McCarthy,  sold  and  delivered  to  tlw 
said  oppodants.  ^  I 

And  further,  tW  said  plaintiff saith,  that  for  the  said  amouit  so  by  the  said  op- 
posants  alleirod  t(J  hdveboen  advanced  to  the  said  Wm.  McCarthy,  they  were  lone 
before  the  institution  oP^his  action  paid  and  compensated  by  the  price  and  value 
of  certain  real  estate  «old'and  delivered  to  the  said  opposants,  i^nd  that  the  said 
opposants  moreover  held  security  on  real  estate,  situate  iu  the  State  otHim^^mr 
one  of  the  United  States  of  America,  mortgaged  and  hypothecated  to  them  by 
the  said  defendant  long  before  the  institution  of  this'action  for  the  amount  of  the 
said  protended  advances—Wherefore  plaintiff  prap  for  the  dismissal  of  opposants' 
opposition,  &c. 

And.  finally,  fur  .'Jrd  contestation,  the"  plaintiff  fyled  a  geuerjil  denqgution, 
denying,  &c.  -  -'  , 

The  opposants  answered  generally  to  Uie  first  CQntestation,  and  generally  and 
specially  to  tlie  second,  and,  finaljy,  by  general  replication  to  th^  Defense  cn/ah 
,  By  the  said  special  answor/the  opposants,  not  confessing  or  acknowledging 
^ny  of  the  allegations  of  tfte  said  contestation,  alleged,  that,  if  they  held  security 
/on  real  estate  in  the  State  of  New  York,  glveji  them  by  th6.^aid  William  Mc- 
Carthy, before  the  institution  of  tliis  action,  the  same  was  merely  as  collateral 
security  for  the  due  performance  by  him  of  the  contract  «i©n^qpod  in  tfie  oppo 
sants'  opposition,  and  of  the  advanoes  iit  money  to  be  made  tVliim  un(ier  the  term 
of  the  said  contract. 

The  issues  being  closed,  the  parties  and  the  caute  having  been  heard  on  the 
merits,  the  Court  on /the  18th  November.  1865,  rendered  the  following  judg- 
ment :  1  /  ~  ^      ,     ■ 

'•  The  Court  having  heard  the  parties  Kwi^  respective  Counsels,  on  the 
"  merits  of  the  opposition,  fyled  in  this  causeiMf  said  opposants,  and  on  the 
"contestation  thereof  by  the  said  plaintiff,  faSiBii^d  the  proceedings  and  proof 
"of  record,  and  having  deliberated  thereonj  considsfita'g  the  informal  delivery 
"pjade  by  the  said  defendant  to  the  said  ol)posants,  of  a  large  quantity  of  sawed 
"lumber,  whereof  the  twenty-sey^n  piles  of  sawed  lumber  in  this  oauie  seized 
"form  part,  was  so  made  to  the  prejudice  of  the  creditors  of  the  said  defendant, 
"  who  then  was  en  itat  de  diconfiture,  maintaining  the  said  contestation  of  the  said 
"opposition,  declare  such  deUvery  to  be  fraudulent,  illegal,  null  and  void,  with 
"  respect  tp  the  said  plaintiff;  and  further  the  opposition  of,«ie  said  opoosants 
"the  material  allegatipus  whereof  not  paving  been  subsU>iitiateJ,  the  "saaie  is 
"  hereby  dismissed  witlj  costs,  &c.,  &c."  ■      * 

The  Opposants  went  to  review  at  Montreal,  and  the  pa/ties  having  been  heard, 
the  Coiirt,  on  the  Slst  March,  1866,  gave  the  following  Judgment,  confirming 
•  the  Judgment  of  the  Court  below  (His  Honor  Mr.  JWtice  Smith  dissenting) 
whicK  Judgment  was  afterwards  received  by  the  Prothonotary  of  the  District'of 
Ottawa,  on  the  21st  April,  1866,  and  stands  as  th6  Judgment  of  tUfe  Superior 
Co^rt,  as  if  originally  rendered  on  the  said  last  mentioned  day.     ' 
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Prksknt— The  HonorableiKMasers.  Justices  Smith  and  Bertiielot,  and  Aesis- 
tant  Jastice  Monk.  \.  j     ;. 

vX Thft31«t.dnyoiL^aroh,  1866. 

"  The  Court  now  |iere  aittin^aa  a  Court  of  Review,  having  heard  the  par- 
"  ties,  opposants  and  plaintiffs,  contesting  by  their  respective  counsel,  upon  the 
"  ju^ent  rendered  in  the  Superior  Court,  sitting  in  the  District  of  Ottawa, 
"  on  the  18th  of  November,  1865,  having  ^iw^ined  tho  record  and  proceedings 


at  therS  is  no  error 


"  had  in  this  cause,  and  maturely  deliberatied,  e§ns 


"  in  the  said  judgment^  doth  |n  all  things  confirmjLj  jiid  j«Mgmt^t,  with  costs, 
— ^^^wtntttsHo^oaars.  Flenjihg  and  Qhurch,  AttoriftvH  for  plaintiff  and  contes- 
"tants.  / 

"  Tho  Honorable  Mr.  Justice  Smith,  dissenting." 

Delislf,  for  tho  appellants,  said  :-tIt  will  be  seen  that  the  only  ground  alleged 
in  the  judgment  of  the  Court  below,  for  the  dismissaJ  of  the  appellants'  oppo- 
sition, is, the  pretended  informal  delivery  of  the  lumber  in  question,  made  by 
McCarthy  to  the  opposants,  at  a  time  wheii  he,  McCarthy,  was  cm  diconfiture. 
Thp  question  is  purely  one  of  delivery .     Pothicr,  in  his  ^iTraiU  des  OUiga- 
tifitu,"  vol.  1,  pAge  88,  No.  207.  says  : /'  Les  conditions  deimit  aUiccomplir  de 
U  TU'viiei-e  dont  U»  pavtiet  contractantck  I'ont  entendu.     McCarthy,  by  his  con- 
tract of  the  31st  March,  1863,  sells  to/ appellants  two  million  fe^t  of  white  pine 
lumber,  to  be  thereafter  manufactured  by  him  at  Ottawa,  Canada  West,  .during 
the  season,  and  to  b^  considered  as  delivered  when  and  as  the  same  should  be 
sawed  and  piled,  and  then  to  belonffi/to  and  be  the  property  of  the  appellants  at 
prices  specified.    Ry  a  further   tereement  in  the  said  contract,  McCarthy 
obliges  himself  for;  the  price  stipillated  therein,  to  deliver  at  Albany  500,000 
feet  of  said  lumber  by  the  Ist  day  of  June,  1863,  a  like  quantity  on  the  1st 
day  of  July,  ISifc,  andi  the  balaiice  as  fast  as  in  shipping  order,  so  that  the 
whole  should  be  delivered  by  t^e  first  of  November  then  next;  and  further, 
that  if  M<^Oarthy  should  manufacture  more  than  two  million  feet  that  season,' 
thosan)<b  should^  be  subject  to  the  provisions  of  the  said  opntraot.     It  will  be 
here  remembered  that  MqCart^iy's  note,  upon  which  the  respondent  obtained 
judgment  against  him,  bears  date  the  18th  3Iay,  1863,  more  than  six  weeks 
posterior  to  the  date  of  the  said  contract,  and  long  after  the  said  sum  of  $6000 
>iad  been  paid  him.     Certainly  no  sale  by  McCarthy  the  3l8t  March,  1863,  was 
to  the  prejudice  of  the  resppndents  the  18th  May,  1863,  as  the  bank  was  not 
then  a  creditor.     A*  %e.^ate  of  the  contract  iiot  a  foot  of  lumb,cr  sold  under 
it  had  been -manufactiired  by  McCarthy,  and  it  is  admitted  that  the  lumber 
seized  was  manufactured  by  him  for  the  appellants,  under  the  terms  of  that 
contract.    It  is  clear  that  the  lumber  sold,  not  being  manufactured  at  the  timte 
of  the  confrifijt,  no  immediate  delivery  of  the  same  could  take  place.     Toullier,* 
Droi|i  Civil  Franjais,  vol.  7,  page  50,  sec.  40,  says:— "  Le  seul  'consentement 
"  de«  parties  ^uivaut  k  la  d^livrance  des  effets  mobiliers  si  le  transport  ne  peut 
"  pas  s'en  faire  au  moment  de  la  vente ;  ainsi  je  vous  ai  vendu  la  r^colte  de  mes 
"  yignobles  avant  la  vendange;  la  vente  est  irrevocable,  m§me  k  1'^ard  de  mes 
"  ertfaoj^p  par  notre  seul  consentement,  parceque  le  transport  des  vine  et  des 


eut  ce  faire  au  moment  d^e  la  ventc.>   Mais  ces  or^anoiers'ne  pottr- 
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"  ront  done  saUtr  la  rdoolto,  sous  prttoxto^ju'elle  i^'a  pu  6ifi  Uvrde  en  W,pt6- 
"  Rcneo  et  poaseaaion  de  I'oohqteur."  CiviryCode  of  Uwer  .Canada,  page  279, 
art.  1025—"  Tho  obligation  of  the  seller  to  dcHvor  is  satisfied  when  lie  puU  tho 
buyer  in  actual  poaaesaioir  of  tho  thing,  or  conhenU  toiuch  poiuttion  being  taken 
*  bff  him."  By  tho  oonftaot  McCarthy  oonsentell  that  tho  lumber  thoi)ld  bo  oon- 
sidorod  as  delivered,  so  soon  as  lawedandpih^  and  it  is  admitted  that  it  was 
in  piles  when  it  was  seised,  and  McCarthy  in  hl^  deposition  ai  a  witness  for 
respondents,  says  that  ho  never  objected  to  the  ajipellants  getting  tho  lumber- 
it  had  been  made  for  them  undef  the  contract.  Ouy  Pa  j>e,(foa».  112— mainUins  that 
a  feigned  delivery  transfers  the  domain  and  propertyofa  thing  as  really  and  as  truly 
asa  real  delivery ,even  against  third  parties,  and  from  this  principal  concludes  that  a 
first  btfyer  to  whom^feigncd  delivery  of  the  thing  is  made,  may  reclaim  it  against 
•  a  second  buyer,  who'as  in  tho  real  possession  of  it.  V^hier,  Trait<J  du  Contrat 
de  Yento,  vol.  1,  p.  487,  No.  321,  is  of  the  same  opinioV,  with  thU  limitation: 
'|Pourvu  que  la  preuve  de  la  tradition  soit  dtablio  par  un-  Acto  authontiquo,  ou 
"si  I'Acto  est  sous  signature p«-iv<Se  pourvu  quo  rantcrioriti^  do  la  date,  &  la  tra- 
diUon  rdelo  fait  au  second  achetour,  ou  u  la  taitie/aite  ^r  let  Crinncieii  d,i 
tenrfcur,  soit  suffisamment  con8tat<Se.  \ 

It  will  be  remembered  that  the  contract  was  executed  on  th^lst  March,  1863, 
and  that  the  writ  of  execution,  unddr  which  the  fember  was^ized,  wiLi  only 
iMued  on  the  24th  October,  1864-a  period  of  wventcen  toonthA  after  the  date 
,  of  that  contract.     The  lumber  seized,  at  contract  price,  is  only  worth  $2200 
and  McCarthy  had  received  $6000  previous  to  the  signing  by  him  of  the  pro- 
missory note,  for  which  judgment  was  obtained  against  him  \^i\^e  bank 
AVith  respect  to  the  pretended  insolvency  of  McCarthy,  th6  appellants  aver  that 
no  proof  was  ever  adduced  to  show  his  insolvency  at  the  time  of  the  execution 
of  the  contract,  nor  that  he  was  insolvent  at  the  time  of  tfeo  signing,  or*  maturing 
of  the  note,  for #which  the  judgment  was  obtained  against  him  j  i»nd  further, 
that  at  no  time  whatsoever  was  any  insolvency  on  tho  part  of  McCarthy  ever 
brouglU  home  to  their  knowledge,  and  it  was  but  fai/to  presume  that  the 
/appellants  would  not  have  advanced  him  so  largo  an/amount  of  ^oney  had 
they  ever  doubted  his  solvency.— FiVfe  TouUier,  vol.  6$  page  379,  No.  352. 
Flemirt^,  for  the  respondents,  said :— There  is  no  evidence  of  even  the  sem- 
,  bianco  of  delivery.     But  independently  of  the  want  of  evidence  to  establish 
delivery  of  any  kind;  tho  plaintiff  relies  upon  tho  following  facts  which  arc 
not  denied  by  the  opposantsi-l.  That  the  lumber  was  by  McCarthy  agreed 
to  be  sold  to  the  opposants  at  so  much  per  thousand  feet;    2.  That  it  Was 
not  measured  at  the  time  of  the  alleged  deUvoiy ;  3.  That  it  was  then  under 
seizure;  4.  ThatgMcCarthy  was,  at  tbo  time  of  this  pretended  delivery,  repu- 
ted to  be  in8olvoSf^^..That  McCarthy  was  then  indebted  to  the  plaintiff  in 
the  sum  for  which  )^dgment  was  subsequently  obtained,  and  to  other  parties 
m  sums  amounting  to  three  thousand  foiir  hundred  and  seventy-five  dollars, 
of  which  $2475  was  still  due  on  the  16^  June,  18C5;  6.  That  the  whole  of 
the  personal  property  qf  the  defendant^as  and  had  boon  for  some  time  before 
the  pretended  delivery  to  the  opposai/ts,  under  seizure.    By  the  well  known 
principles  of  law  regulating  delivery  |6  force  at  the  time  mentiooed  in  the  oppo- 
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hvwy  oould  be  made,     -boroforo  in  thi.  oasoW™  was  no  valid  delivery  -r-I 

goods  by  .dmea«uremont,  which  goods  happen  to  be  destroyed  by  fire   th« 
-  -  I^e  "  Z  :J^'-    't^"'^'"  "^  .d  j::re.e„t  at  a  cJlrtai^pa^   nd 

Badolby  J.,  delivering  the  judgment  of  the  Court^;  The  sdi.urn  in  »».: 
case  has.  been  opposed  by  the  opposants  (uppellant^^„  Th    fo  1  wtg^nd" 

a^eed  ^p  «^1  to  them  tno  million  feet  of  white  pine  timber,  to  bo  by  him  m^ 
trfactured  and  sawed  at  Ottawa,  and  to  bo  considered  a^  there  deli3ldl 

af  rr       •'"   •*,^''"»''^  be  delivered  by  McCarthy  to  Ricjiard  and  Hungerford 

later  timn  the  fir.t  of  November,  or  to  sueh  parties  at  Aan/as  lirlrd  "nd 
Hungerford  should  direct :  that  the  latter  sllld  make  advanc  „  ■  onevto 
um  .n  makmg  the  lumber,  and  that  the  balance  should  be  pa  d  by  rfraZon  the 

rtht  „„]  '^r\^''^:  H»»S«'-fo'-d  assigned  to  the  opposants  (appellants)  «11  hi! 
d  Ju  v'  \sT  "  T  7T1-  '""''""'^'  '"""S  *'-  n.onth?of  May  Jun 
telfi^^  He  i  7  "  .  ^'^''T  ^'^'""^"  *'""  21  piles  the  subject  of  this  con! 
testat  on.  He  had  received  considerable  advances  in  the  interval  from  Richard 
and  Hungerford,  and  since  the  assignment  to  the  opposants  had  X  S 
moneys  f,«m  them  :   he  was,  hoVeter,  it  seenis,  in  a  slta to  of  utter  IZlv^ 

^::'^^'rlT'  "°""'"^*  "•"-  ^^'  '^»'  «ttacbmentriTI' 
b^n  sei  ed  t  r  u-  I  ''"°"'*'  '^'^'  ""^^^'^  ''»«''  ^^e  piles  of  timber  had 
been  seized,  some  of  which  remained  undischarged  at  the  time  of  the  issue  of 
he  ,„t  of  exee.th>n  agai«st  McCarthy  by  the  Bank  of  MonZl  under  wLt 
hey  were  again  spiked. bjj  the  Sheriff.  The  issue  presented  to  tij  Co"rT  has  , 
been  hmited  to  the  legil  effect  of  the  alleged  constructive  delivery  a^  Ottow.  to 

:ZrSf  K*"""^'^^^^"*'""'-     The  actual  delivL;.^l|    ' 
„1863,  has  not  been  proved,  and  oould  not  possibly  have  been  made  to,  or  received 

Hn     K        ^T-Y'^^  ''"•^^'^  ''''  «««"«'  and  .(taohmcnte  n^Z 

piles  of  lumber ;  and  indeed  the  o#,sants  by  their  factum;  p.  6.  bave  .ba^doned 

hat  delivery  altogether.     They  rLt  upon  the  construct!;  delive^r  which  is   n     '^ 

hese  terms  of  the  contract :  ^Said  timber  to  be  delivered  at  Ottawa,  wLt^ 

^«  »"«  BhaU  be  manufactured,  and  to  be  considered  as  delivered  when  th^ 

parties  of  the  second  part."     ^,  *^^*^/^    - 
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No#  it  is  olekr,  that  until  tM  lumber  wu  minufkoturad,  th«n  could  be 
ndithing  of  which  doHvory  could  be  nude,   and   that  until   made  nnd  iUed 
in  \ May,  June,   aud  July,   there  waa  no   actual    change  or   divoatment  t-of 
McCarthy's  pomuiion ;  and  hence,  therefore,  it  is  argued  by  the  oppoannts 
that  the  toonstructive  delivery  to   thorn  vested    the  lumber  in  them,  bccnuM 
althou^  a  bargain  and  sale  might  be  so  far  incomplete  and  imperfect  as  not  to 
operate  of  itself  an  immediate  transfer  of  property  sold,  yet  the  engn^Anontii 
which  naturally  result  firom  the  contract  oxiHt  as  soon  as  it  has  been  entered 
intp.   ^But   that  principle  is  not  valid  without  actual  delivery,   as  rcgords  ;i 
third  party  without  notice.     In  general  where  there  is  a  ooivploted  sale,  but  no 
change  of  pooiession,  this  retaining  of  possession  by  the  vendor  is  a  bad^e  of 
fraud  and  will  avoid  the  sale  in  favour  of  a  party  who  subsequontly  acriuirc* 
title  to  the  property  in  good  faith,  and  with  no  knowledge  of  the  prior  siilc.  and 
^this  principle  of  law  doubtless  inciludos  the  right  of  an  attaohSng  creditor.     Tlii* 
^  m  a  question  of  focr,  to  wh^ch  the  circumstance  of  continued  posscssbn  by  tin? 
vendor  is  of  great  iniportonoe.     Although  the  delivery  maj  be  symbolical,  the 
presumption  is  not  to  bo  favoured,  bocauso  thoro  must  not  only  bo  a  i:ood 
delivery,  but  there  must  bo  an  aocoptance  of  the  delivery.     In  this  case  tKcro  i« 
no  proof  of  cither,  both  ownorflhip  and  pns8CSHion  apparently  being  in  McCarthy, 
The  opposantH  (appellants)  assert  that  the  piling  was  a  consjructivo  delivery,  but 
to  make  that  sort  of  delivery  valid,  thbro  must  be  action  .6f  some  sort  ^y 
both  parties,  vendor  and  purchaser,  because  wo  are  told  by  the  books  that  coit^- 
struotive  delivery  is,  when  by  some  set  of  the  seller,  the  thing  has  been  place<l 
Tn  the  buyer's  control,  and  placed  at  his  disposal  with  hi«  kilowlcdge  of  the  facti 
provided  that  nothing  but  delivery  remained  to  be  performed  by  the  vendor :  but 
'f  the  thing  remains  with  the  vendor,  the  mere  cireumstance  that  he  had  placed 
it  at  the  vendor^s.disposal  would  not  offord  cvdti  pn'tnii  facie  evidence  of  deli- 
very, and  certainly  much  less  when  the  'opposants  (appellants)  are  not  prnved 
to  have  hod  ony  knowledge  Of  it,  indeed  they  never  thought  bf  their  cohtract  at 
all.  until  the  31st  of  October,  when  their  first  and  only  ottempt  to  obtain  delir^ 
cry  was  found  to  be  unavailing,  the  lumber  beina^tuched,  and  in  cmtodia  legln 
for  other  creditors  of  McCarthy,  and  he  himself  Hw  refusing  absolutely  to  make 
the  delivery.     Now  the  fact  of  delivering  determines  whether  or  -fiot  a  change  of 
possession  and  ownership  has  takch  place,  because  it  is  a  clear  prii»ciple  of  law  that 
change  of  possession  iff  reqrfisii^  to  constitute  acceptance  nnd  receipt  of  gopds  by 
a  purchaser.     And  certainly  the  mere  placing  of  goods  at  the  disposal/of  the 
purchaser  will  not  in  any  case  constitute  a  delivery,  if  the  vendor  iietain  a  lien  or 
possess  any  dominion  or  control  over  them.     Without  recurring  t)»  McCarthy's 
lien  for  price,  he  certainly  had  such  dominion  or  control  over  the  piled  timber  as 
would  haVjB  enabled  him,  before  the  attachments  to  sell  and  deliver  io  any  third 
person,  wl^ose  possession  would  have  been  his  protection  for  holding  the  goods! 
Inde]^ead^nt  of  these  positive  objections  against  the  alleged  construotivo  deliv- 
ery, the  Mrms  of  the  contract  are  clear,  that  the  delivery  was  to  be  effected  by 
McCarthy  himself  to  the  contractors  or  consignees  at  Allmny,  and  the  evideriCe  of 
their  agent,  Barnard,  proves  conclusively  that  McCarthy  had  not  diTe8ted\him8elf 
of  the  lamjber,  and  this  is  corroborated  by  McCarthy's  testimony  lui 
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"  I  h.v^  hjd  I.toly,  (to  wit)  .bout  tho  month  of  M.roh  l^t  (oiffhte«n  httnflr. 

..»:n.»  «.«     n    .L  .  "ittUjniont  of  thoir  olainiB  or  aooount  ourrent 

It,    an^  this  huH  not  boon  oontridlototl  "•«""«•»  ui 

n.uIt''"J"i"'"/*''"  ^r''  '"''"''•  *'''""""''"«  the  opposition  of  tho  .ppolI.nU) 

Itit  thcZ'  """'"'  '"  ^'^^^^-northc  Court  bolow).  /hich  in  fact 

./oAn  Z>i/,W,,  for  the  appcll«nt.s.  ,  JudgraoDt  •onfinned. 

Fleming  &  Church,  for  the  rcHpondcnts.  # 

(r.w^T.)  ,  ' 


•ail 

Tim  Bank  (M 

MonlrNl. 


MONTREAL,  9TII  JUNE,  1868. 
IN   APPEAL. 

^  ^'«"W  THE  CIR(;l'IT  COURT,  MONTREAL  CIRCUIT. 

C>m,„  DLVAr,  C.  J.,  Paron,  J.,  DauM.MOND,  J.,  BAOOLEy,  J. 
\  Lpria  REVAUD  «/«/., 

!  \,  ((^PPOtanta  in  the  Court  btlow,) 

i  Appillantb; 

i  AND  '  ^^ 

I  THOMAS  D.  HOOD. 

(.Plaintiff  undContttlanl  in  the  Court  btlow^) 
'*'     ,  _  „  Rmpondknt. 

OOoi^S  STORKO— LANDlJOai>'8  PRIVILEOR,,, 
iho  goodi  »ol/cd  111  this  cauae  in  Jhe  waroliouM  owned  by  tlio  roauhnd^^.^  .t  .1.-  .■ 
1     ^.r.  tlio  proporw  th.  appellanu.  ...d  ...Tff  Ly  SjlK^^S  '0   itp^^  V 

d.  the  28th  February  18G5,  the  Respondent  instituted  an  aotion  by  way 

^  Aa«.e-<%me  m  the  Circuit  Court  at  IVIontreal,  against  William  A    and 

J  Benjamin  &^Curry,  trading  together  as  co-partncrs  under  tho  firm  of  Curry 

Brothers  &  Co.,   to  reoover  £45.  0  0  for  3  quarters'  rent  due  on  the   l^; 

I-ebruary  18(m  for  .the  use  and   occupation  by  them  under  a  verbal  Lease 

luado  between   them  and   Respondent  on   the  16th  April  1864,  for  one  year 

trom  thelst  May  1864  to  the  1st  May  1865,  of  «  the  two  basement  stories  or 

•Ibwer  flats  with  access  from  FortifibaUon   Lane,  of  that  certain  BaUdinit 

J-rontmg  on  Groat  Saint  James  Street,  in  the^Cityof  Montreal,  bounded  in* 

rear  by  Fortification  Lane,  o^  one  side  by  the  VVesleyan  Methodist  Church 

and  on  the  other  side  by  the  property  of  one  Muir,  "  and  for  which  thej 
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Ji«d  ■(;»!€<]  to  pny  Rwpondcnt  the  Rent  of  4^0  for  the  jtu,  hy  <|uartarly 
|>ajmonUofi:ift;  and  to  prcMrvo  his  prlfilege  m  liCRior,  Kotpondoiit  iwuMd 
to  bo  Miied,  under  tho  uid  writ  of  SnUie-GiigerU,  in  the  a«id  promiwMi  about 
»7Cr«tei  of  Crockery  "  Panier$  rmplU  dtvaiutllt,"  being  all  the  effects 
that  oou!d  lie  found  on  tlie  promiacn  t^  mourc  the  payment  of  tho  Rent. 

On  tho  27th  Muroh  lB»i5,  Judgment  Wiw  rendered  in  tho  aaid  notion  main, 
toiniogthe  Hoiiureof  tho  97  CratoH  of  Crockery  under  tho  writ  of  ff-iiMU-OagerU, 
.ondeinning  Curry,  Brothers  k  Co.,  to  pay  tho  Rent  sued  for  with  interest  nn.i 
costa  and  ordering  tho  sale  of  tho  effoots  sciiod,  for  tho  pnyinont  of  tiio  Rent. 

Under  this  Judgment,  RcHpondont  on  the  13ith  April  IStJB,  sutd  out  c«o. 
cution  to  sell  tho  effects  neiied  under  tho  SaUie-Oagtrif,  and  the  Appellant* 
opposed  the  sale  on  tho  groundn  stated  in  their  opppsition,  alleging  that  the 
!t7  Crates  of  Crockery  were  their  property  placed  there  for  Storage;  and  were' 
not  liablo  for  Renteioept  to  tho  estent  of  139,0(1,  which  thoy  were  rontly  to  pnj 
as  tho  balance  duo  by  them  to  Curry,  Brother*  k  Co.,  for  Storage;  that  thoy 
had  previously  paid  all  tho  Storage  that  had  bt-comcdu^  as  also  by  ifnticipatjon. 
what  would  become  duo  up  to  the  1st  February  1865 ;  and  that  lloHpondcnt 
never  had  any  right  or  privilege  on  the  effects  seised  jbr  the  payment  of  tlio 
Rent  duo  or  to  become  due  to  him  by  Curry,  Brothers  k  Co.,  except  to  tho 
extent  of  what  tho  Opposants  might  owei  Curry,  Brothers  &  Co.,  for  tho  Slorag^ 
of  their  goods. 

This  opposition  was  contested  by  Respondent  who  contended  that  the 
effects  seized  tcere  liable,  ani  thJiit  ho  had  a priv^d  right  and  lien  thereon,  for 
the  payment  of  the  Rent  dtieand  to  become  duo  to  him  ;  that  the  effects  seized 
were  the  goods  and  merchandize  and  the  onjy^oods  chattels  and  effects  where, 
with  the  said  premises  wore  Rocked  and  furnished  "gantU"  afand  after  the 
Kcizuro;  and  that  even  accoi«ftfg"tb. Appellants'  own  allegations,  tho.^ premises 
had  been  occupied  and  uaed  for  t**  Storage  a\id  safety  of  the  said  goodn  and 
^mcrchondizo  since  the  3rd  November  18(54.  >. 

The  Judgment  of  the  Circuit  Court,  from  which  the  present  appeal  has  been 
instituted,  was  rendered  by  The  Honorable  Mr.  Justice  Monk,  on  the  29th 
December  1866,  as  follows :  - 

"  Tho  Court  having  hoard  the  Opposants  and  tho  Plaintiff  contesting  by  their 
Counsel  upon  the  merits  of  the  oppoiition  afin  d'anmlkr,  mode  and  fyled  bjrtlic 
said  opposante  to  tho  writ  of  eatocution  de  bonit  issued  against  the  Defendants  in 
this  cause  on  the  13th  day  oflApril  1865,  and  the  contestation  thereof' by  the 
said  Plaintiff,  having  exainined  the  proceedings,  proof  <)f  record  and  upo^  the 
whole  duly  deliberated,  doth  maintain  the  cteid  contestation  and  in  consequence 
doth  dismiss  the  said  opposition  with  costs. 

Cattidy  Q.  C.  for  tho  appellants  said ;  1°.  L'lntim^  n'a  uucun  lien  sur  la 
marchandisei  des  Appellants  pour  lepaiement  des  trois  quartiers  de  loyer  qu'il  rt' 
clameet  devenua^chus  au  lor  Fdvrier  1866,  ^u  qyeles  Appellants  (avant  la  date 
de  fa  saisie  et  avant  qu'ils  le  connnssent  comme  propri^taire  des  magasins )  ontj 
'i  de  bonne  foi  (suivant  quittances  qu'ils  repr^sentent )  le  prix  de  leor  loca 
tjpn  jusqu'au  3  Mara  1866,  i  Curry  &  Frire  dont  ils  ^taient  sous-locataircs. 
2<»  L'lntim^  ne  pout  eziger  des  Appellants  que  Ic  loyer  dont  il  sont  devenua 
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d^iUtt«doCori7AJrA«s«b.A,u«mmcntAl.<U4ed«Ulddt.    Or  <»  Ioy«,   «"" 
•39.6.  lui  .  Mom^rt  ^r  Ici.  AppoUnUi  qui  m  ontoon.lgn«S  |«  monUint  .ugrcffo 
d.  I.  oour,  malgnJ  quo  co  loj«r  m  fut  p..  tout  <5«hu  lonKiu'il  l\it  offort  p.r  lour 

;  \  ri^ n  ?^  T'"'"'"'  ''"  ^""y  *  •'''*" ^ «*«»«  'I"ti.r.  do  lover,  .<. 
loTwit  A  X40  0  0.  *our  io  Wro  payor  do  co.  doux  quartior.  do  loyor  \lMlm6 
"j;!?"f°"fS.7"  W°»"»'.ndi«  ^0.  AppoUnf  pukjuo  o«  n'«  M  quo  Io3 
Ntovombro  18M,  quo  Io  App«l«,UH  ^nt  pominoncd  A  oooupor  partio  dca  maRa-iiM 
n|t)«5ddii  par  Curry  I&  Fn^ro.         /  ,,  . 

La  oour  do  promiAo  in.tanco  dojaU  d«no  dana  tou.  Io.  oa«,  oo  noun  .oniblo. 

Warer  quo  I  InUm^  n'avait  auou.^  prWiMgo  aur  la  marohandi^)  de.  Ap,K.|«„t. 

ouHo  paicniont  ddooa  deui  prodicra  quartiera  do  loyor. 

40  Loa  Appolantl  .5taiont  doa  «oji«.|ooatai^.  Ayant  p^dult  Ig^  quIttancoH  do 

/earl^or  qu  il.  0^  payd  do , bonne  fui,  il,  devaiout  obtenir  main   Ict«!o  do  la 

«» e  do  oura  n,aro*and«oa,  sauf  A  payor  A  I'InUmd  lour  loyor  !^  iJohooir ;  or  ib 

iont  offort  lour  loyc/  A  dohooir  ct  ccttc  offro  a  6t&  reftuwJo.  / 

ftiy,  Q.  C.  for  Iho  rc«p«nddnt8,  »aid:  That  tho  Appollnnta  Uro  not  "  Sou, 

^T"l .  1  '^i^,"'*'  "*'^"''''"  "^""Py  tho|>ronu«cB  under  Curry  Brothorn  : 
tho  lattor  d.d  notf  suWot  any  part  of  tho  pron,i«ea  to  thorn.  The  appollanta  bad 
no  key,  no  po8sc«Jion,  ^hoy  placed  their  good,  in  tho  powowion  of  Curry  Brother. 
«rthopron,.«M,  /tho  lattor  ■  »Krooing  thoy  .ay,  to  .tore  theni  for  thorn  for  a 
pecuniary  con.idorat.on  ;  „nd  for  ought  we  know  perhaps  to  ill  thorn  for  their 
ncconnt. ,   ■       '  j         ^ 

Re.pondent  Ld  every  ftason  to  believe    ihe  good,  bjongod   to   Curry 
r         «    Jt^  y"'"  "**  indications  of  <',0M«  lomtion.'f    From  tho  timo 
tuny  Brotheja  entered  into  poMosaion  of  the  prtmiae.  until  tho  «oi«ui« 
oHhogoods  by  5a»ifl6?«,ene   tho   pi»mi«;8  had   Mn   stored,- oamY.'V 
wah  goods   ind   morchandiEo.    placed    there  bjr   Cur^^j,  B^ih^  some    of 

niBbod  froshjr  stored,  «  garnis  "  with  other  goods  by  tho«..^  Currf  Brothers 
mi  the  prof  .scs  as  a  j^o  of  Storage  for  goods  as  other  mtrohauts  who  keep,  a   . 
"1   "l^Ti'^i^'^ilf '"''^  *-'"•"&'  ''"»«^'''8  an^l  "^n^Jing  away  goodLEl  , 
tZ  r'ri  "'  ^f*^-«  ■  ,-tk  o^er  goods,    ^yhether  aTparTof  V 
the  mcrohariduo  which  so  oame  into  the  pre«isc8  and  was' Stored  there,  was 
received  by  Curry  Brothers  for  Sale  «fn  Commission  or  for  safe  keeping,  in  other 
words  for^rage  as  tho  property  of  f  thers,  and  did  not  actually  belong  to  them, 
»  a  fact,  th^t  for  the  first  timo  was/  made  known  to  tbe  Respondent  upon  the 
Appdiants  Syling4heir  opposition  to  the  Sale  of  the  Goods  seized.  The  Rospon- 
dwt  WM  ^ver  notified  by  the  App^lants  nor  informed  by  Curry  Brothers  or  in 

Ldi^sfc.      i'f^''  ''•'*'  *'  "o^-PP*"".  Curry  Brothersfrom  time 
mlTr  iS^  ^"  *'*'  Appellants,  belonged  to  them  and  were  sent  there, 

merely  toi  otorage.  , 

..  i!  ''tX  ^  "".tTJ''*'*  * -"'^'*~  ***  »B6mihU,  the  present  ease  to  that  of  the 
oons-LKfcataire :      There  can  be  no  "  Sous  Looatairo"  t»  good  faith  whose 
eii.Unoejm.y  not  bo  known  to  the  principal  lessor.    The  l.tfer  LITZ 
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proei»rt  lilmimlf If hU  tnnant  hM  nub^let  a  part  <»f  thypramlaM  andliAa  no  dheta 
him..,lf  to  wouro  th«  lliinl  in'tliA  nart  rotainixl  by  bim.  "In  Iho  pr.w.nl owlth.^ 
Renpondont  waa  Juatiflod  in  oonaitUring  that  tho^CJooda  aoiioU  weru  hH'rcliantkie 
#llh  which  the  promiiM  wan  ^^garnU:'  'llfwaa  iMver  n'otifled  nor  knewlf 
an\f  eiKumthtn,y.  that  could  mo«lifjr,  rmitriat  <^r  deprive  him  of  the  pfivilejre  arid 
litn  which  hy  taw  ho  h&d  on  the  goodn  in  tfig  prciuiMM  of  gtXMja  with  whith  thlj 
prcmia«»  werM'"yam»«.  "  Tha  whole  pron^wM  wonuKMupiodhy  the  (J«oa4^oiMj\ 
th«e  were  no  other  good*  in  thapreiniU  to  MOure  the  Kent.  The  Uiw'da  might 
belong  to  Uiifd  (Mnoila  but  ncvorthoWljablo  for  t^  Rent.  The  fol&in«  bi,. 
thoritiea  Aillj  auataln  the  Iloitpond«ii{'n  protontiona :  .  i 

Pothler,  wrbo,  I.ouage  Nob.  24l<  242,  240  and"  249.  Tn.p1&ng-^erb(J  I'ri- 
vlldgea  No.  IBl.  «ou««a)i  De  l/ Combe,  V.  Bail,  aM.  :i,  Nft.  3.  Jo.rTti#l  «!« 
Palaia,  Judgment  flth  May  mji.  Caao  of  DcaeUblea  Royor  et  al.,  C.  Morcau, 
The  Keapondent  WoulJ  nlm)  oifo  a  Judgment  of  ^ho  Superior  Court  ut  Quabee  ia 
Revieinin  thooaao  Tarke  vaJlaxwellot  al.,  and  Uerry  Interveitiint  rqndorod  tih  ' 
May  1807,  fW""*  ('hief>JuaHoo  Meredith  A  Juatiooa^Htaart  &  Tuachercou,  A 
"hip  aeiiod  on  the  atockU^r  Rent  of  ship  yar^  Borry  cloimcd  it,  tlic  privik^pof 
Landlord  for  the  Rontydf  the  ahip  yard  maintained. 

BAWiLRr,  J.,  gav/the  judgnictit.in  Appeal :— Hood,  the  landlord,  Icowd  to 
Curry  Hrothera  it  Co.,  by  verbal  IeaBe,^>ho  wifrehouM  and,  prcmiacH  inentioncil 
In  the  dooloratioji,  at  the- rate  of  MO  per  annum,  from  U\  Moy,  IHBl,  to  l»t , 
May,  I8«a.     Xlio' rent  waa  payable  by  (|Uorterly  paymonta. 

On  the  3r<^4ifovomber,  lflC4,  the  tonu'nta,  Curry  Brothora  &  Co.,  agreed  with 
Renaud  &  0..  to  give  them  atorogo  room  for  u  coftain  rjuantity  of  crockery,  at 
the  ratoof  19  ocnta  for  the  firat  month  of  ato/ogo  and  Ifi  conta  for  each  aubne- 
quent  mbnth.     By  the  rccoipta  ptoduded  and  by  the  word*  of  the  written  oirrcc    . 
ment  <lie  auboooupation  and  leaNo  waa  payable  monthly. 
/Rent  pald-23lfi  Nor.,  1804,  to  :\td  Dae,  ISQl,  nrilipritatb, 
27tli  Deo.,  .  ' 

4th  Jan., 

lit  Feb.,      "      to  3r<l  March,  "     /ourtli      "      -    .      20.10 
A«  between  the  aub-tonanta  or  ocoupfers,  Konaud'&  Co.  anJ  Curry  firother* 
&  Co,,  there  oppcara  to  have  been  no  fraud  ,dr  .shirking  of  tRc  cngngonignt  of  the 
former,  but  on  the  2nd  March,  18(55,  (he  landlord.  Hood,  issues  laine-gagerif 
against  bis  tenante,  Curry  Brothop.  &  Co.,  for  three  quartora  of  rent,  due  to  him  . 
up  to  firat  Fob  ,  1865.     The  aorvloo  U  of  2nd  March,  1865.     His  UsnanU,  who 
received  the  sub-rent,  but  dishonestly  withheld  their  rent  from  their  londlord, 
nllow  judgmont  to  go  against  them  by  default,  upon  wMch  execution  issued, 
and  the  aub-tenants'  goodj  wore  proposed  to  be  made  rcaporthible  for  the  di^ 
honesty  of  Curry  Brothers  k  Co.  |ind.  for  the  negligence  of  the  landlord  him- 
self, in  allowing  the  rent  to  run  .over  to  the  2nd  Marc>i,  1865.     When  tho 
writ  issued  on  the  2nd  March,  there  was  m  8tora|e  due,   the  payment  for 
the  month  up  to  the  3rd  Match  having  been  paid  by  Renaud  &  Co.    Renaud 
&  Co.  opposed  this  appropriation  of  their  goods  for  Curry's  rent,  and  setting   ' 
out  their  aub-tenancy  and  their  payments  made,  offer  their  rent  as  per  their 
agreement  for  whot  was  due  from  3rd  March— 139,6  for  stonge  to  lat  May, 
1866.    The  opposition.  \»  doted  29th  April,  1865.    They  consign  and  ask 
main-lti'te.  "     - ,  *•  ,  > 


-    $39.71 

to  3rd  Jan.,  1865,  lacfttod  month,  full  to  3rd  Ja'ki. 
torirdTe*).,     "     t^rJ        "-    -    .    $28.C3* 
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Th«  hndlord*  powtr  to  t,iU(,^gajer  th«  Omtu  of  th«  aat^Ui^ta  jwulu 
Own  their  ooou|wtion  of  th«  pr^uiaoa,  bMaiuw  th«r«   It  no  contrMt  «ipf«M 
or  implied  ,b«t#o«ta    tho  mb-taiunt  and   th«  Inndlord,  nor.i*  tho  •iHj.tcn.nl 
bound   lo  know  uy  landlord   but  lii-  ow^  immodiato   landlord    froin  whom 
^  nb-kU;  tho  original  landlord  cannot  thor«fore  ho*«T«r  b«  io  any  belter 
poaition  than  tho  ioiniediato  tenant,  tho  oi^inal  leaMw,  an4  h  bound  by  th« 
ooqtract  between  tho  tetter  and  hi«  nub^loMoo,  and  t  rcibre  the  artioKi  of  the 
Ctutem  102  which  rogulatoa  thJH  mattflr,.Fbilit  it  allow*  thii  g^igtrk  of  tho  nub. 
tonantR  efTeota,  glrM  him  tho  privdeRe  of  their  ptHiihUiiie,  upon'  payment  of 
what  aul)  rent  may  bd  duo,  or  upon  proof  thaJ|,^1ia«  hem  honcntly  paid  by  tho 
•ab-tonant  before  tho  g^igene.     I  i^y  honeMtljf  {HtU  to  ifieet  the  proviaion  of  the 
Fr.  Code  do  Proo.  820 ;  Code  Clfll,  I7ft3,  adopted  into  our  Code  No.  1039.  . 
■'  Tho  under-tenant  ia  hold  t«iward«  th^  principal  lenaor  for  iho  amount  only  of 
(he  rent  wluqh  ho  ma/  owe  at  tbo  timo  of  Heicun*.     IfoSjonnot  not  up  ihymenU 
made  in  mlmfiw."  0  Oarrd,  oh.  p.  ;i41,  par^  280:i,  art.  82^.     "  \m  paiomenta 
"•ontrdputc%faita  par  anticipation  touteA  l«a  foia  qu'ib  ont  dt«$  effootniSl  oontr« 
"leaclaunoa  du  bail  ou  oontro  I'unago  doa  lieui,  chaquo  foiaen'un  mot,  diiiont 
'  Ifs  autoura  du  pratioion,  qu'ilr  -|>araiwent  avoir  <5t<5  faitu  i\  deamiu  d'enl^  au 
'  propri6tniro  le  gafijo  ot  la  aurotd  quo  la  lol  lui  oonlirc.     Kt  au  rcntp  c'Wn  la 
"wgacittj.    doM  jugoa    ^    p^ii^ror  I*    oonioiouoo     dcM    a^un    lobatniraa    ou; 
"feoalcrM,   ct  t\  apprdoior   louni  titroa,  pour  aavoir  a'il    y    u   vdriublomcnt 
"fraudoilo-Icur  Rart,  et  dana  lo  douto,  il  font  pri%umer  quo  lo  pui^mentcat 
"linodro,  auivMfyaxiomo/niMa.  tion  yirauumtlur.     (Cetto  opinign  eat  incon. 
"  te«ublc.")    Sdo  alao  4  Carrii,  pro,  Civ.  Art.  820,  p;  601,  whoro  tho  above  ia 
copied  verbatim.     And  aoo  alsb  2  Thomino  Deamaiurea,  p.  417,  .undvr^Art. 
820,  IIo  commonta  aa  folIowB  p.,948;    L'arta763,du  C.  C.  porto  quo  lo  aojus 
lo<;atalro  n'oat  ftnu  onveriJojjroprWtairo  que"  juaqu'A  oonour'renao  du  pri«  dj?U 
wuH  location,  dont  il^pout  fltro  dtfbitour  au  nwroent  do  lii^Haiaiej  «t  Wll  no 
pent  Ptro  inqui^t<$  pjxur  lea  paiomontaqu'il  a  faita  en  o«<<cution  do  BoxijSoyx'Ao 
''•^^^''ou^fcJO?  Mulement  il  no  pout  opjioBer  df<t)  paieqjjjrfir  faita  par 
•Bticlpati^     Lo  Cod  do  Proo.  interpret©  oette  diapqsition  mp/scwf^,  quole bous 
locatwre   pourra  domander  main  lov<5o  do  sea  moubloa  m\^/m  remplisaant  scs 
oblifiations  porsonn^jllos;  ninsi  il  n'est  pos  oAjesaaire'jjilo  lo  propri^iro  agigao 
direotomont  control  sous  looatairo;  il  n'cat  paa  oMJgA.delo  connaitro  ni  do 
changer  do  ddbiteur ;  il  a  droit  do  saiair  gagorjji^eublos  e'tarit  dans  sa  maiaoD 
SMS  s'embarrnasor  do  oolul  i,  qui  IIh  peuMirtappartcnir ;  il  no  r^Jsulto  do  Tart, 
1743  ot  do  cot  article  rion  autre  ohow^^on'  <|uo  lo  »ouh  locatairc  pout  obtonir 
mMnl^v,<^dola«i8iogagrie,pwjr^  qui  lo  oortconrtVcn  ot^ni  paytr  &  pni^ 

pationjy^  also  tho  artwle^  tho  custom  as  explained  in  2  Gr-  Com.  do  Foridre 
Th«  plaintifi^s  oounsoMfas  forgotti^n  to  apply  tho  exception  in  favour  of  tho  sub- 
tenant and  it  lm4!Qo  oooupied  tho  attention  of  tho  Superior  Court.    ' 

Thf  oppop««B,  Ronaud  &  Co.,  are  honest  ^thi«  tranaaotion  througfiout, 
the  poraieM  for  the  last  month  to  3rd  March^  has  lotMn^^MauIent  in  it,  and 
Vet  ia  all  they  eoold  require  to  pay  to  secure,  main-hvie  of  their  goods. 


•*1 


■•Hand  tt  al 
llmMt. 


:^" 


^ 


;^ejudgment  of  the  Superior  Court  IB  not  correct,  it  mist -be  reversed,  the     - 

'    '          X                     ■            .       ■.,;■, 

us- 

-^       .o 

-ly  ■   ■;,..■.,■:.,  ..-yy---'^   y- 

-    '    ■    '   ^'ii 
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""'S' "'  °l^^'^^^  ""■*  ''^  maiQtained  in  their  opposition  and  main-levie  granted  and 
the  amount  consigned  ordore*to  be  paid  to  plaintif,  with  costs  to  opposan'ts  in 
both  Courts.  j   4    .     -. 

Thojudgment  in  appeal  was  mo^W  in  the  following  terms:  > 

"  The  Court,  &c.,  considering  that  the  goods  and  merchandize  seized  aod 
y  attached  m  this  causc.in  andupon  the  warehbuso.and  premises  of  the  respondent 

/        in  the  proceedings  described,  were  at  the  time  of  the  said  seizur^;  the  property  - 
of  tbQ  said  appellants  and  had  been  by  them  placdd.Cherein  for  temporary  stofoRc 
under  agreement  at  a  certain  rate  therefor  by  the  appellants  with  |h^e  tenants  of 
the  said  respondent  in  occupation  of  the  said  warehouse  and  premises,  for  the 
purposes  of  such  storage ;  considering  that  the  privilege  of  the  said>espondent  as 
proprietor  of  the  said  warphouse  and  premises,  for  rent  accrued,  due  to  him  and 
unpaid  by  his  tenants  «t  the^ime  of«  the  said  seizure  and  attachment,  did  not 
affect  the  said  goods,  except  for  the  amount  of  such  storage  rate  as  might  be 
^     legally  due  by  the  appellants  to  the  said  tenants;  considering  that  the  said  appel- 
ants  di*  tender  and  offer  to  the  respondent  by  their  opposition  in  this  cause  filed 
the  sum  of  $39.G  tor  storage  rate  to  accrue,  4m  by  them  since  the  said  seizure 
all  the  previous  storage  rate  accrued,  having  been  paid  by  the  said  appellants  in 
good  faith  to  the  said  tenants ;  considering  that  in  the  judgment  of  the  Circuit 
tourt  rendered  in  this  cause,  at  Mdntreal,  on  the  20th  of  December,  1866 
=,,^  there  was  error,  doth  reverse  and  set  aside  the  said  judgment,  and  proceeding 

"""  >    render  such  judgment  as  the  said  Circuit  Court  should  have  rendered 
tfoth,  for  the  causes  aforesaid,  maintain  the  said  tender  so  made  to  the  itid 
respondent  by  the  said  appellants  of  the  said  sum  of  $39.6  for  storage,  to  accrue 
as  aforesaid,  and  doth^iiseps  the  contestation  raised 'by  the  Jiaid  respondent  to 
-  ,. "  the  opposition  of  the  said  appellants,  and  doth  grant  main^te^to  them  of  the 

^  seizure  and  attachment  of  their  said  goods  and  merchandize,  with  tsosts  of  said 

CifcuirCourt  and  of  this  Court. 

Lcblanc,  Cassid^  &  Lehlanc,  for  appellants.  .  '^'^^'"*  "''''**^- 

Z>a^  & />flr_y^  for -respondents. 
F.  w.  T. 


* 


% 


MOXTREAL,  9iH.  MARCH,  1868. 
,    FROM  tUE  SUPEBIOE  COURT,  DISTRlt!T  OF  MONTREAL. 

Coram  DuvAL,  C.  J.,  Caron,  J.,  Badolby;  J.,  Drummond,  J. 
GEORGE  D.  FERRIER, 

iOppotant  in  Court  bthvy) 

ROB^T  9.  H.  DILLON, 

"  '  '  ''  {Plaintiff  in  the  Court  below,) 

„.„„~°..  RisPONour. 

OATH  PUT  OFFICIALLY. 

"*''°;~II'.'* 'I"*  ^**"'* ''^ *^"**''''  ^•"'"'  '"  •»!»«»>  h"  tho  same  right  to  gnbnitt  tha  Mtrnk^t 
j^u>Mre.  to  «>>•  of  the  p.rtl«.  in  a  cu».  m  •  Court  ot  origin^  SZuT^^  **'  ^'^' 

This  appeid  was  from  a  judgment  of  the  Superior  Court,  dismissing  an  oppo- 
Ktion  &Jindc  distraire,  filed  by  the  appellant,  to  the  seisure  of  •  numbwof 
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Ferrier 

Md 


.^ 


,n.»Hy  bee.™,  «,e  ,Z^,7Z  L^^JZ^Z  7  T'^!^' 
1»  Hem  before  giwng  their  evidence  .-J  ™u      f^^  *"^  •"'"'"'  »»' 

.i»»».  CHer  .nd  Will  t^";"  „  'IJirT'.  °\"»  ""*»*■"'  "» 

»  *..  «eel,L  pi..«4'ZrMTSer^J°„tlT£'  f"*^"^""" 
•towd.     This  would  aooount  for  K.o  \    •         .  ^  ^  *''«"»«<*  «n«J  fe- 

i  ^*u.,.i../iru";it^or:KX':,ri^^ 

ir,^b-d-rr:5tS^ 

-«.OW»c^.Ve.     The  following  rei^arks  we^  1-3;?,  Mr  !«"  P  ^' 
m  delivering  the  opinion  of  the  Court  ^  ^  ®  ^"*"* 

U^n«^etc..  lvalues  par  I'opposant  rupAeJ^emm^    h-.r     "  ' 
aconte8t<S  cette  oppositioR  en  en  niant  toutes  lea^lZZ«     T^  '  '""°^ 

..U«d«  q^atorze  tdmoins,  et  le  oontel  <^^^^^^^^ 

UuJmol^nages  que  la  eause  doit  ^tre  ddcldde.      U  IZ^ent  a  r/ZJ^^" 
Femer,  rerivojant  son  opposition,     ie  Juire  en  Co„t  T?  ^*^  ««''*?e 

h-gementlt  rapportdToir  dit  w<  ThThrfn?  /  *.  f  l'^  en  rendant 

'proved  nothll  whatever-.!  L  that!       T.    ^'*  *'''  "PP**^"*  *'«'* 
"tnre"     T'«:  .^l"  T  -  *      ^®  ''"*  *•»«  owner  of  a  single  Die- 

br::CdetbC?rre£iSfJP-- 

Ittiiisait  n,.«ln„afi.:o  /^'.      •"'"eta"  et  ftasait  acheter  beaucoop,  et  qu'U 
p^^t,  quelquefois  du  moiBs,  restorer  par  Sevmour     Cea  den*  f»u.       * 
h^ment  ^tablis  par  plusieurs  t^moins  et  entrW  1  wLnTh^.  p 
M-ant  ,  l-identit.  et  4  1.  p«,pri,t.  de  chaque  peCe'^Ce^en^"; 
I;  fcut^pas  se  eacher  que,  sous  ce  rapport,  la  preuve  Pest  pte  ausd iSl 

[  "wn  et  Carter  identifient  plasieurs  je  oes  peiatur^  et  en^tabliaeeat  k 
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F«rrier 
Dillon. 


ft 


propridt<S  dans  la  penonne  de  ropposant.  Wibon  Burtout  esl  tr^  positif; 
Carter  do  Test  gu^re  jnoins.  Qaelques  autrea  t^moina  oorroborent  oertainei 
parties  du  tdtnoignogo  de  cet>  deuz  tdmoins,  qui  au  resto  ne  sont  auoanement 
ooDthidits  par  la  preuve  du  demapdeur  contestant. 

Do  plus,  Ton  doit  €tre  firapp^  du  fait  que,  si  les  tableaux  sont  de  la  Talenr 
all^gu^,  il  esif  peu  probable  que  Seymour,  dans  les  eiroonstanoes  pdcuniaires  o<^ 
il  parait  fitre,  aurait  pu  6tre  propri<Staire  de  peintures  aussi  dispehdieuses,  et  que 
cependant  il  se  laisserait  ez^outer  pour  une  somme  oomparativement  peu  coasi- 
d4$rable.  N'est-il  pas  plus*  probable  que  ocs  objets  d'art  et  de  valeur  ^taient  la 
propri^t^  de  quelqu'un  qui,  comifle  Ferrier,  jouissait  de  moyons  et  paraissait  €tre 
an  amateur. 

L'on  obscrvcra  aussi  que,  vu  la  ^iature  des  objets  ^isis  et  les  circonstanccs  oA 
ils  paraissent  avoir  ^t^  aohetc^s,  la  preuve  de  I'identHi^  de  la  propridtd  6Uit  d'une 
grande  difficulte.  L'opposant  pouvait  avoir  des  roisons  pour  ne  pas  acheter  ces 
objets  en  "soft  upm.  Comment  Seymour  se  scrai^il  procui'd  les  moyens  de  payer 
ces  aobats,.'si  I'argcut  ne  lui  avait  pas  6i6  fourni^  fiar  quelqu'un  plus  riche  que 

lui? 

Sous  ces  circonstanccs  je  suis  d'avis  que  la  preuve,  sans  6tre  toUt-A-fait  snffi- 
sante  pour  accorder  main-levde  ii  l'opposant,  ddmontre,  ccpendant,  que  portie  du 
moins  des  tableaux  qu'il  r<k!lame  lui  kppartient,  et  que  le  cas  ou'  il  se  trouve  est 
un  de  oeux  oik  le  serment  judiciaire  devrait  Stre  refiJrd.  Je  pense  que  ce  serait 
le  seul  mOyen  de  voir  justice  fuitc  u  qui  elle  est  due ;  car  si,  comme  Ton  prdtend, 
Ferrier  est  sanjt  intdr6t,  et  qu'il  ne  s'occupe  nuUement  dc  cette  affaire  qui  aunit 
6l6  conduitc  ezclusiveuicnt  par  Seymour  et  dans  son  intdrot,  eh  bien !  Ferrier  le 
dirait  sous  serment,  et  la  chose  serait  dtScidee.  Avcc  la  preuve  telle  qu'elle  est, 
jc  pense  qu'il  serait  injustc  de  maintenir  le  jugement  qui  renvoie  on  entier  I'oppo- 
sition  de  I'appellant.  ,  '       .■y' 

Reste  maintenant  la  question  de  anvmr  si  cette  cour  a  le  pouvoir  de  soumAtre 
le  serment  judiciaire.  ^  /    '' 

En  France  la  chose  ne  faisait  pas  diffioultu.  Les  tribunauz  d'appel  avaient 
ce  droit  tout  aussi  bien  que  ceuz  de  premidre  instance.  (Voir  Poth.  Obltg.  No. 
927,  aussi  le  6e  vol.  Diet,  de  Lcgisl.  vo.  sert&ent  suppldtoire,  p.  395  et  suiy., 
ainsi  que  les  auteurs  qu'il  cite). 

La  raison  de  douter  si  cette  oour  poss^de  le  droit  en  question  r^ulte  unique- 
ment  du  fait  que  l'on  ne  trouve  pas  de  pr^ddent  oil  elle  en  ait  fait  usage.  Htis 
il  faut  aussi  dire  que  si  Ton  ne  trouve  pas  d'ezemple  oii  le  seniient  suppldtoiie 
ait  6b6  soumis  par  la  Cour  d'Appel,  l'on  ne  trouve  aucun  oas  non  plusoik  1> 
question  se  soit  prdsentde  et  ait  4t4  d^id^  ndgativement.  Sous  oes  ciroonstin- 
ces,— mo  fondant  sur  le  droit  oommun  qui,  en  permettant  au  juge  de  soumettre 
ce  serment  dans  les  cas  eonvenables,  ne  fait  aueune  difftSrence  entie  le»  divers 
tribunauz— et  aussi  sur  la  jurisprudence  franfoise  antdrieure  et  postdrieore  an 
code  qui  reoonnait  oe  droit  dans  les  tribunauz  d'appel  oomme  dans  oeoz  de  pre- 
'  midre  instanoe,r-J6  orois  que  l'on  doit  profiter  de  Tocoasion  pour  €t«blir  an  pi^ 
dent  sur  leqoel  on  pourra  se  guider  &  I'avenir. 

Si  malgr^  oes  raisons  le  droit  de  la  Cour  sous  oo  rapport  ^tait  donteaz,oe 
doate  devimit  dispanttre  en  refdrantii  rartio|^onEe  de  notre  nouTeaaoode  depro- 
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soumiBos.  ^*""^P*""^"^PO'»<^'«a«  questions  qui  Ipiscront 

The  following  arc  the  terms  of  the  intorlocutoiy  mdment  • 

niostion  of  these  answers  Mr  T«=*:«   n  °""®  ^<'"" 'aa  taken  commu- 

f  .he  Court  rrStaS'.^'"  "°""'°'' '°  "°''"  "^  J""*™"' 

Conform^ment  a  cet  ordro  nui  «  <5t^  J-^«„x  n        ■ 
.ions  lui  ont  .t.  soumises/e  ^wlt  ^^^^  'T"'''''  '"  ''^^ 

;-  la^ause.  le  Jugemeit  de  lX!rS^:!:Zi^  f^^r^r 
Upfielant  maintenue.  et  main-lev^e  accord^e  de  la  Tsie  d^il, '^'^r^*^' 
t.onn<5es  avec  dtfpens  dans  les  deux  cours.  ^''*"  t^" 

La  Cour,  en  rendant  le  jugement  final,  a  d&Iard  qu'aprts  v  avoir  r^fl^  i.-  a 

^.ntsnppldtoiredanstous  les  cas oii  ce  droirrj^te  a^  tiJbT   ^^^^     *'"• 
api«tftiennentl^itiLme^rirCotradt^r^^^^^       "^^      """  ''PP*^'*^""  '«» 


Kerrlcr 

and 
Dillon 


;  m 


\ 


.i 


?/ 


-U  war,  aprtanTOirenl 


rties  par  leure  avocats  respectifs,  examiatf 
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SUPERIOR  COURT,  1868, 


t'orrler 

and 
UIHoh. 


'■  f r^*''"^'.'"  P""»^«'  ''^  ^  «5P«'»»«'  Wtw  P"  I'appelant  aax  question,  qui  lui 
ont  <$td  aoumiaes  en  vertu  de  I'interlooutoiro  wndu  par  cette  oour  le  7  du  oou- 
rant,  ot  aur  le  tout  m&rement  d^ib^rd. 

Conaid^rant  quo  par  lea  dites  preuTcaet  rdponaia,  il  estsuffiBamment  dtabli  q 
pfuamrs  dea  tableau*  aaiala  aur  le  nomm«  Harry  Seymour,  ddfendeur,  oomme 
lui  appartenant  4  la  poursiiite  da  dit  Robert  G.  H.  Dillon,  demandeur,  savoir 
toua  ceux  indiqu<<8  dana  ]e  procda  verbal  de  aaiaie  sous  lea  numtfros  suiTants,  sa- 
voir.  No.  41,  one  painting,  Hunting  Scene,  by  Cuyp,  No.  42,  &o.,&c.,  n'apparte 
naient  pas  au  dit  Hany  Seymour  mais  <Staient  bien  ot  duement  la  propri<$td  *' 
1  appelant  et  que  partant  I'appelant  doit  fitre  ddolard  propriiJtai^  des  dits  tableaui 
otobtenirmainlcvdede  la  saisie  diceux,  tandis  que  par  )ejugement  donteot 
appel  aon  opposition  a  «SU5  renvoyde  et  que  partant  dans  oe  jugement,  savoir.  din. 
lejugemont  do  la  Cour  Sup<Jrioure  on  datedu  vingt  neuf  Septembre  1866  il  y7 
crrcur,  casse  ct  annule  le  susdit  jugement  ist  proc^dant  &  lendre  eelui  qui  aunit 
dft  etre  rendu,  d^lare  I'appelant  propridtijire  des  dits  tableaux  saisis  et  r^clamife 
par  son  opposition.  Ordonne  que  main-levdo  de  la  saisie  et  rfemise  d'iceux  lui  se- 
ront  faites,  condamne  rintim<S  aux  ddpons  sur  la  contestation  tant  en  dour  inig. 
rieurc  que  sur  le  present  appel  et  ordonn(^  que  le  d^ssier^soit  remis  d  k  cour  de 
.prumi6re  instance."  i  *■ 

,*  J"*^S'"en*  ™ve™!d  aU  appeUant'a  opposition  maintained, 

.  Crost  d-  Lunn,  for  Appellant.      '  ' 

Perkins  it  Ramsay,  for  Respondent. 
(a.  II.  L.) 

COUR  SUPteklEURE,  1868. 
MOXTHBAL,  2^  MARS,  1868. 

Coram  iMoNDEtET,  J.,  BtBTiiKLOT,  J.,  Monk,  J. 

No.  ^16. 
Clarke  vs.  Kelly  et  leMaire  et  le  CorUeil  de  la  Ville  di  SorfU,  OpposanU 

qu  il  Mopto  Wis  pr9C<d£8  que  de  droit.  -c«~  ■!»»■■• 

Les  parties  ayant  m  entfiadues  sur  le  mdrite  de  I'opposition  afin  de  distnin 
produite  en  cette  cause  par  les  opppaants  qui  «Sclament  la  propridt^  d'une  rueui 
dans  la  vUIe  de  Sorel  et  la  cause  ayant  6t6  prise  en"ddlibdnJ,  la  Cour  rendit  an 
jugement  intcrloeutoire  comma  suit. 

La  Cour  Supdrieure,  si^geant  4  Montreal,  prdsentement  en  Cour  de  Rdviaion  i 
ayant  entendu  les  parties  int<$res84es  par  leurs  avooats  respeotifa  sur  I'inflcription 
faite  et  produite  en  cette  cause,  par  les  opposants  pour  revision  dajagement, 
rendu  en  cette  dite  cette  cause  le  trente-un  octobre,  mU  hoit  cent  soixante  et  six 
par  la  Cour  Sapdrieure  du  district  de  MontttJal,  ayant  examines  la  proo<$d(lie  et 
d^hb^r^;  ordonne  avant  faire  droit,  qu'avisaoit  de  suite  donn<Spar  legidierJ 
de  cette  Cour,  de  lapnSsente  insUnce,  4 1'Honorable  Procureur  Q%n<Sral  del» 
Province  de  Qu^Jbec,  aux  fins  qu'U  adopte  k  oet  ^ard  teb  proc<Sd<$s  qu'il  appar 
tiendm.  "^  ^      ■  *^  ' 

A.d!  W.  ftobertton,tjootttf  dest^^piandeiirs. 
La/renaye  A  Bruntau,  avooatrfles  opposants 
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MONTREAL,  «THWLy,  1888. 

IKOHAIIBBRS.  ,1 

1  ^.     Coram  MoflK,  J. 

iliLu ;  Tl..t  the  iMtamentur  exoltor  iho  hu  •oih.i^  .•.     - 

,      llou  of. Judge  for •<ia«le$ o.yie  th*  liel»2S?il-.'*       '  "•"  '•»»""«•  " on  th«  .ulhorta- 
ordulycuej.    C.  Code  ol  lT^^^^^^^  ».«infpriirt 

The  allegations  of  the  pot  tiler  were:  \ 

«jr.;v.™  „i  .„„,.„,  of  .u,„,  t,  ,j.4  j;;^  ..d'.r."«X«!' 

«  And  your  petitioner  further  repreaentn  tlut  in.  ud  b>  th.  .£l  1...  -.  . 
tMtament,  the  said  William  Yule  d«.Ur«l  «,d  dCted  tSt  m?  j7^  "" 
Md  eieeutor.  and  their  rejneetive  hei™  7,1.  .  7      k">™dlm.tee» 

^  ..d  ehar^able,  ^^J'^'JZ,  Z^^u  ^Setf'  ^ 
payment.,  aeta,  and  wilful  dAiuita,  and  not  oth.r.i„  ..j  J^"^  !  "^'^• 
«  char^able  with  or  for  any  .u„  Z^  fZ^'  "tt  J'"'  ^  ""T^ 
«.u.ll,  and  r.,p„ti,ely  eon.e  to  hi.  and  ^L  h  nS  ^nTo^ Zl^, 

r.:  ;;i7,  r't r^r^r .""'J, -'"" V"-'^- " ^-- 

«.p«!tive  default.       •  '      °  "^'  '"  """'  "l»»'i  »i*»«t  hi.  ir  their 

»  And  your  petitioner  further  reproseninhat  the  „iJ  Willi™  IT  1 
«venth  day  of  September,  one  «.0.«nr«ghVh.„"l  „dTo J.t°° '"''' 
ChamUy  aformid,  made  «  eertain  . odi.il  toL  lit  ,S^!k„      **'?;  " 

w:i:\:^:T:icrmb?;y--:-i^^^^^^^^ 

bcr.  one  thousand  eight  hundred  and  forly-three  "  '  ^  of  Septem- 

HaU^orthrJ  ^'tT'  T^''  ''*•*  ^'»"'»  ^^  A*  •"<!  Ricl«rd  Brock 
aatt,  on  the  eleventh  day  of  November,  executed  a  Dower  of  .ttnm-T  •    / 

of  their  Co-Executor  and  Trusts,  J.fc„  v..?:  ..  _*_^_^*'.  ^""o^r."'  «»^«r 


ihe  affairs  of  the  estate 


«f*i.  •   o  n  —^  ~"  ""»'"">«'r,  execuiea  a  pow< 

of  their  Co-Executor  and  Trustee,  John  Yule,  to  manage 
generally."  »  •* 

"^nf  JOurpetiUonerfurtheraaidhedidinDomanner JrwaTmeddl«„,J  ♦ 
fere  with  the  management  of  the  .aid  estate,  that  h^ VZ^^I.^^^"' 
l^lo^y ereto,  and  consegueutly  .ept.uo  a'coount,  XTjt^^TZ 
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•■4 


-  r:-  ..     .    7  '*''"  ^"•*  *""  vnfmi  »n  aooount  which  hu  b«en  ezaminad 

Mm^^u,.  b,  J.mea  Court,  Esq.,  .nd  i.  boliered  bj  your  potUioner  to  be  wUrfkctory  .id 
that  the  uid  aocount  has  been  prepared  for  a  long  period  of  time,  and  offered  to 
the  interested  parties  for  examination,  and  no  objection  to  the  knowledge  of 
jour  petitioner  has  been  made  thereto."     ■■    ■        ■  "  6      ' 

That  your  petitioner  nerer  contemplated  accepting  any  responsibility  in  this 
matter,  and  believed  that  he  was  acting  merely  as  a  friend  of  the  family  " 
"That  your  petitioner  has  reached  an  advanced  period  of  life  and  is  subject  to 
,  ill  health,  and  that  it  is  utterly  impossible  for  him  to  devote  any  time  to  the 
,     active  discharge  of  the  duties  of  an  executor  and  trustee. 

"And  your  petitioner  further  saith  that  there  are  now  in  certain  banks  of 
this  City,  dividends  waiting  the  action  of  the  trustees  and  executors,  and  that  it 
Ml  absolutely  necessary  in  the  interest  of  the  legatees,  that  the  dividends  should 
be  withdrawn  and  applied  to  the  payment  of  the  several  legacies,'  and  for  that 
pqrposoyour  petitioner  is  desirous  of  being  discharged  from  the  duty  an(>office 
of  an  executor  and  trustee  under  the  said  will  and  codicil  in  order  that  the 
other  surviving  exocuton,  and  trustees  or  executor'and  tru'stce  may  be  enabled 
to  discharge  the  trust  duties  and  obligations  imposed  upon  them  by  thejaid 
will  and  codicil.  -  '  . 

"  Wherefore  your  petitioner  respectfully  prays  that  by  an  order  or  judgment  to 

be  pronounced  in  the  abQve  matter  by   the  Honorable  \Fudge,  the  said  Kev 

Joseph  Braithwaite  may  be  declared  to  have  desisted  from  the  charge  and  office 

o«Co-Exef  tor  and  Trustee,  and  henceforward  thai  he  has  ceased  to  be  such 

t  .^0-ExccuJi.t  and  Trustee  as  aforesaid,  and  that  he  be  relieved  and  discharged 

n   u  1"?^.    W  ^^^*««»»«^  """1  T'^stee  for  the  future,  and  that  he  may 
JedecWd  to  be  aigcharged  and  free  from  any  liability  for  the  acts  and  acts  in 

^^7T^T'V,  ^"*^""  ''^^  ""y  *'^'"'"''»«'  ^^'  ''^''^  »°d  property  of  the 
said  lat^  William  Yule,  r    r     j 

n  Stuart,  Q.C.,  presejited  the  petition,  which  was  supported  by  the  affidavit 
of  the  petitioner,  and  notice  of  the  petiUon  had  been  given  to  the 
parties  interested.     Counsel  cited  Civil  Code  of  Lower  Canada,  Art  911 

Monk,  J  ,"*i"S  feen  and  examined  the  foregoing  ahd  abive  written 
petition,  and  the  affidavit  in  support  thereof,  and  no  objection  hhving  been  made 

to  the  said  petion,  I,  the  undesigned  Judge,  do  grant  the  conclmiions  of  tbcsaid 
'    /petition  and  declare  the  said  Reverend  Joseph  Braithwaite  to  have  desisted  from 

^  the  charge  and  office  of  Co-Executor  and  Trustee,  and  henceforward  that  he  has 

I  ceased  to  be  such  Co-Executor  and  Trustee,  for  the  future,  and  he  is  herety 

declared  to  be  discharged  and  free  from  any  liability  for  the  act  and   acts  in 

future  of  the  par^  or  parties  who  may  administer   to  the  estate  and  property 

of  the  said  late  William  Yule.  f   i~  J 


. 

ir. /S/liar/,  CC  for  Petitioner. 

(F.W.T.) 
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COURT  OP  REVIEW,  1867. 

MON-rkEAL,  aSTB  DKOBMBBR,  18«7, 

Coram  Moj/dilit  J.,  Bibthilot  J.,  Monk  J. 

No.  4ia.  I 

XVicA  v$.  Mice,  dc  Divert,  T.  S.  ©        / 

on  moUon.  ly  «"•"■.  »  »»«.  Md  UAt  the  •ttMbmont  In  auoh  eue  wUl  t^  qiiMh«d 

'  .t  R^il'"'  '•  ^"^"^f ."'"''''  '^^  •  J'"''«°»«°t  '«°dored  by  the  Superi/r  Court 
«t  Bo.«harno«,pn  the/ eighth  day  of  November.  1867,  granting  thrdLdS 
motion  to  qu«h  th^writ  of  attachment  issued  in  the  oa,^e     1^^!* 

ht;*gTrie;'T^^^^ 

28^Sl'h'^"X'"  ^T^^-^^^"^  ia  this  eause  was  iJd  on  the 
28th  September,  1^67,  and  was  made  returnabie  on  the  30th  of  Nov^ber  fol- 

}J^!Z^  r^r  ''^S'""""''«'«  "«"  '»'«n«d  in  the  writ.  On  the  7th  JNoyem- 

^l:^nLl^lT^^''.  f""'*  P-y-«  that,  the  writ  be  orderedTte 
re  urned  forthwith,  which  by  judgment  of  the  8th  November  w'as  ordered  to  be 

1370?!^,/:'''' "'.''''  """*''  ''"•'"'  ^"^  ''-'^•"siy  don:.::; on  eh: 

l^nJlf  n     '"Tr  ""^  '""'*°  *«*»'"^''  the  writ,  which  motion  was 
granted  by/judgment  of  the  15th  November,  n,^w  brought  up  in  review 
The  gro/unds  of  the  judgment  jvcrc:-  P,  «  review. 

edL.^^'  "'"'™'""  '"  *'''  "^^^  "^  *'  '"'■'^  "  personally"  af  to  the  indebt- 

se 'up  trifSir"  ''''J  ^"'^''^'"^'  "  *'^  ^""^^  ^^^  "-  -t 

"iLt'^^lf  f^«!»'>t<!id  not  allege  "that  the  defendant  hath  or  had  an 

intent  to  defraud  his  creditors  and  the  plaintiff  in  particular."  *     \ 

Un  the/«|  ground,  as  to  the  omission  of  the  Word  "personally,"  it  is  subniitted 

that  It  IS  not  necessary  cither  by  the  Code  of  Procedure,  or  by  th:  sto^ 

previously  regulating  seizures  en  n^in  tierce,  to  use  that  w'ocd  in C^a^f 

c!:  1^  rro^'T  "o™^*  ""'^  "^  ^'^^^''^  ^^  '^'^-•^'  provided  byX. 
ton.  Stat,  of  L.  C.  chap.  83,  Sec.  46,  p.  717.  .      \ 

Pri*i"^?  '"u!""  ""^  ^^"'^^'  "™^'''  •"  the '834th  article  oftACddeof\ 
Procedure  but  this  article  does  not  apply  to  seizures  en  m.in  n^rcTwhich  aJe  ^ 
governed  by  article  855,  and  the  sections  therein  referred  to 

The  word  "personally"  is  required  in  case  of  Capias.    The  Art.  858  states 
that  m  ca^  of  seizures  in  the  hands  of  third  partiL,  the  writ  is  clothed  w^ 

-^'^0  L  Sf  Si  ri^'  "  ''''  ''  «"^^"*  to  thiprovisions  of  X  m, 
834     H.1  i'  n!;  ^''    ''"*  "'^^'^'S  «  said  of  its  being  subject  to  the  Art 
TK    A  *  ^'^^  "***  "*»'^'"'  *^«  '«»'<*  "  personally." 

Ihe  Art.  855.eem8  touontemplate  writs  against  the  defendant  otarrit  «m- 
IJ  "*  ''"   ?.^,^"'"*'»««A  being  taken  together  by  one  and  tl^e  same  writ 
and  not  ca»»8  like  the  present,  where  no  af^^i  ^Wp/.  J,  k^„  ..J      °"  ^"*' 
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rTh«  writ  of  Hiiare  en  main  timxe  ia  left  under  the  proTiaioniiorilieXSQnMU* 
datod  Statutes,  chap.  83.  aeo.  46,  or  at  least  if  ondor  the  Art.  8&6,  the  wrtT 
may  bo  taken  alooe,  without  an  arrtt  iimplt,  (Vho  Art.  834  ia  nut  mentioned 
or  referred  to  aa  governing  aeiiurea  en  tnain  tia^  hat  the  other  artioloa  montioo- 
.  ed  in  it,  none  of  which  require  the  word  'i^MJMnallj"  to  be  uaed  aa  qualifjing 
tho  indebtedneaa.  ''^  «     | 

The  argument  iVom  the  Article  on  Oapiaa,  Code  of  Prooedure,  Art.  798,  ia 
not  applied  to  aeiinrea  en  tnain  tierce,  nor  ia  the  proviaion  of  Art  834  to  be 
applied  to  them. 

It  will  be  seen  fVom  the  form  No.  45  in  the  Code  of  Prooedure,  which  appliea 
to  writa  taken  before  Commisaionera,  that  the  word  "  peraonallj"  ia  not  uaed,  nor 
is  it  uaed  in  the  Con.  St&t.  Chap.  83,  Sec.  46. 

Aa  to  tho  neoemity  of  itating  tho  cauno  of  indebtodness  in  the  affidavit,  the 
0080  relied  on  is  that  of  Beaufield  and  Wheeler,  6  L.  C.  J.  44,  which  ia  an 
isolated  caao.  * 

Beaidea,  it  waa  a  caae  of  arrtt  eimple,  and  riot  a  aeisure  en  main  tierce,  nor 

has  there  feeOn  any  judgment  in  appeal,  Hnnctloning  such  a  judgment,  which 

manifestly  t»  not  sanctioned  by  tho  words  of  tho  statute. 

^Tho  law  requires  only  an- affidavit  of  indebtednesa— the  cauae,  origin,  and  cir- 

oumstancos  of  the  debt  are  not  required^  as  in  a  case  of  capias,  by  the  effect  of 

'certain  judgments  to  that  effect. 

It  is  subinitted  that  tho  third  ground  of  the  judgment,  that  the  affidavit  did 
not  state  that  tho  defendant  ii^qdcd  to  defraud  his  cr^ijon,  and  the  plaintiff 
in  particular.  Is  not  well  fbunded.i^ , 

Tlie  affidavit  stutuH  tliut  tho  jdu^mflflnt  "  was  immediately  aboqt  to  secrete  liia 
"estate,  debts,  and  efl^ta,  wttl^^^^^^  to  defraud  deponent  arid  his  creditors." 

There  is  some  ambiguity  .m  to  whose  creditors  the  word  "his"  applies,  but  if 
tho  defendant  intended  to  defraud  tho  plaintiff,  it  is  sufficient  to  warrant  the 
issuing  of  the  writ :  then  there  were  other  matters  alleged,  that  the  defendant 
had  no  domidle  in  the  Dominion,  that  he  had  sold,  and  is  immediately  about  to 
transfer  and  sell  his  real  and  personal  property  in  tho  Province  of  Quebec  "  with 
intent  aforesaid." 

Even  in  the  caao  of  a  Capiat,  Art,  798,  Code  of  Prooedure, ,  an  affidavit 
that  the  defendant  is  about  to  leave  «  with  intent  to  defiraud  hia  creditors  in 
general,  or  the  plaintiff  in  particular"  is  sufficient  ! 

An  additional  ground  for  quashing  the  aeisure,  waa  set  forth  in  the  motion, 
but  is  not  made  a  ground  of  the  judgment,  namely  thftt  the  plaintiff  does  not 
swear  that  without  the  benefit  of  a  writ  of  attaohment,  taieie-arret,  before  Judg- 
ment, he  verily  Mci^jLawilUoae^is  debtor  sustain  damage. 

The  affidavit  s^tes  "  that  without  the  benefit  of  a  writ  of  attachment  taitie- 

"  arrit  before  Judgment  to  attach  ke.,  he  the  said  dopgnent  will  loae  hia  debt, 

,  "  and  tuttain  damage,"  words  which  include  those  uaed  in  the  law,  and  are  uaed 

not  aa  a  matter  of  belief,  but  as  a  statement  abaoluto,  and  in  ikt  conjunetivt 

form,  andjrhich  it  ia  sdbmitted  fully  comply  with  the  Statute. 

Apsi^r  queat&n  a)|Bes  whether  the  Code  authoriiea  the  Judge  to  order,  the 

^  wrilin  quea^Qn  to  b^  fttumed  be&re  the  return  day. 
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Tho  Art.  865  providw  that  the  writ  of  B.rn!.l.m« 7"      T"" 

return  of  writ,  of  attachment  b«fo«  thHitS^  '"*'  *''" 

Attention  ia  also  directed  to  tho  affidavits  fvIfl/im^^T^^r^^.^      . 
•how  that  certain  of  the  7^V«  o*7      '"■  *J''*^  f °  **"«  P*«oflhr|>Uintiir,  to 
v«iuiiu  oi  me  /ten  .Suuw  had -not  boon  mrv«rl  .*  *i.r^~^^ 

original  writ  was  returtied  into  Court.    Aftel«*».«  .n»  k^  /  *""*^^ 

Borvioe  could  validly  bo  made  tho  Sheriff  „„7  ^'* '".*  ''•'*  ^^''n  "turned  no 
tho  writ.  '        ^''""^  "''  ^""K"'  '•""g  anj  •uthoritj  under 

VK/cAiV,  (jf.O.,  for  defendant. 

be  served,  had  been  -erved  befor^eti  of  t^^^^^^^^^^  -'«^ 

application  made  bv  the  defendant       .r      ?      '  *••*  P'^^nfff  "»«ted  an 
day  fixed.     HpwevJr,  n^^rd^cewitht^^^^  *''-«*-> 

compellod  to  anticipate  tKrd^irrand  d^.""  ™^  °^'''^'  '^'  P''''""^ '«« 
13th  day  "of  November  last  of  ttt^J  I.  J  ^  f  "*'  "*"™  ^'^  '"t  on  the 
'auieJst  bo  quashed  rihe  "1"  o^ll  '^t"'"*  ""'^'^  *^-*  *•"«  ^"t  of 
which  it  was  ilcd  It  is  fZ  ho  iud  'tr^r^'^  '^  '^'  •ffi'^-^'t  upon 
KquashingthesaidwrCalrrott^^^^^^^^^  15th  Novemb:r 

for  hearing  in  review.  ^'  ""**  '''*'  P'»"'tiff  has  now  inscribed 

The  law  requires  (Code  de  Procedure   Arts   fl^l  «♦  fiK.c\  u  ^ 
can  obtain  awrit  of  arri.  'imple or  .aui^r^ti^-  1       '^  ^^"^  *  P'""*^ 

h«Tingm.dotherequiMmentsinanaffidIvit<S    •^^'    *^*  ^"^^  **«  ^««^'^°«' 
Atocor^sponTwiththo^rbS^^^^  ' 

c^ure,  Art.  798.)    T^is  ^^iaiUation  ofltw  rici^fl-  •^^"'*  '^  "*"- 
^  per.«wa/  cfcit  to  be  clearly  set  forth  in  an  1^1  fT^     •  ^'"**'"'  "^"»""« 
case  upon  the  motion  to  quash  "*  ^''  ^"^^'  •PP"**"*  to  this 

showing :  *         "  "••*  °°^  ^"  ^"««^«''.  «'«"  and  distinct  auiiuon. 

1.  That  ttie  debt  claimed  is  a  personal  debt  of  the  defendant 

.tJi'^:l'^,tTei'f ^k"'^'^^^^^^^^  these  respects,  for  the^i. 

i.Thedeionsgg:h:i^r:L?r::^^^^ 
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in  requiring  gntA  iitriotnMi  in  kfltUfiU  for  Capia$,  ImmA  o^der  12Ui  Viet.  o»p, 
42,  MO.  2,  the  tert^  of  whieh,  m  before  lUted,  we  ifUntiedj  villh  Article  834  of 
the  Code  de  rroc<(dore,  m  to  the  allegation  that  the  defendant  uptnonall^  in. 
debtod  to  tho  plaintiff.  The  flnt  dooiaion  waa  that  rendered  in  the  oaae  of 
Cuthbort  VI.  Barrett,  1  L.  0.  Reports,  212,  where,  following  tho  ruling  in  tho 
Engliah  oaaoH  cited  in  tl|i  report,  Duval  J.,  laid :  '*  In  thia  oaae  a  moat  important 
"  oniiaaion  hoa  ocournnl  in  tho  Tnry  onmtnnnfleinont  of  thn  affidavit.  It  ia  not  ata- 
"  ted  that  tho  defendant  ia  ptrtonally  indobtod  to  tho  plaintiff,  although  tho  tita- 
«  tuto  eipromly  montiona  the  word;  and  when  I  view  that  omiaaion, in  oonjuno. 
"  tion  with  the  othera  roforrod  (9  i>7.tho  defendant^  it,  ia  impoaaible  not  to  feel 
<'  the  f\ill  forco  of  j^ord  Fillonboro^h'a  languago  in  tho  oaao  of  Taylor  vi.  Forboa, 
"  cited  by  tho  defondaut'a  ooun»ol.  It  ia  ubitoluloly  [ivuuHAary,  nut  only  that  do- 
"  fondanta  should  bo  guarded  againat  perjury,  but  alHo,  that  no  niiMonoeption  of' 
"  tho  law  Hhould  exist  in  tho  mind  of  the  person  whg  makes  the  affidavit." 

Judge  Meredith  remarked  that,  "  perhafk  tho  omiiuiion  of  the  word  perionnllif 
''  might  not  bo  fatal  to  tho  affidavit,  were  it\othorwiHO  $ufficimtlif  $hewn  therein, 
"  that  tho'eauBO  of  action  was  pertonal."  'Tho  case  d)d  not,  it  ia  truj),  turn 
wholly  upon  tho  omission  of  tho  word  "  personally,'^  but  both  tho  HoBorablo 
Judges  were  0^  opinion  J^hat  tho  debt  pust  be  showa  t&  bo  a  porsonaji  ^nq. 
Tho  next  case  is  that  of  Aloxandorv*.  MoLacblan,  1  L.  0.  Jurist,  p.  S,  (Day,, 
Smith  and  Bttdgley,'JJ.)  where  tho  only  dofeot  in  tho  affidavit  was  tho  omission 
of  tho  vioti"  perionalli/,"  and  yet  its  absence  Was  hold  to  bo  fatal  and  the  Copiat 
was  ({Qashcd.     Tho  only  case  in  a  contrary  sbnso  is  that  of  Lampson  vi.  Smith, 

jidud  at  Quebec,  (7  li.  C.  Reports,  42S,)  where  tho  personal  indebtedness  of  tho 
dcfondanri;j{tag..^thurwiso  olourly  shewn  in  tho  affidavit,  tho  omission  of  the. 
word  "  porflonayy"wor1reldjiotto  be  fatal.  f 

2.-  All  tho  coses  cited  agreo  indcohmng^that  tho  affidavit  must  disclose  tho 
cause  of  action  and  that  such  cause  of  action  muBrb&7>#r^aQ<i{.  Where,  tho  cause 
of  action  is  partially  but  imperfectly  stated  tho  writ  will  bo^qunshed^In  tho 
ease  of  Cuthbort  v.  Barrett,  cited  above,  tho  omission  to  state  that  the  board 
lodging,  and  clothing  Were  furnished  to  tho  defendant  ky  the  plaintiff,  was  held 
to  bo  fatal.  The,  case  of  BeauQeld  0.  Wheelor,  5  L.  ^.  Jurist,  p.  44,  is  in  tho 
same  sense.  The  omission  thcrc,iraB4o  stato  that  the  goods  were  sold  and  deli- 
vered to  the  defendant.  In  the  oaao  of  the  present  'p.TUiQtiff,  fortunately  for  bid 
safety,  as  respects  an  indictment  for  pcijuiry,  but  unfortunately  for  his  altaohmcBt 
in  the  hands  of  his  two  hundpod  garnishees,  he  states  no  cause  0/ action  whatever 
in  his  affidavit.  He  contents  himself  with-swearing  that  the  defendant  is  indebt- 
ed to  him  in  "  tho  sum  of  six  hundred  and  forty-two  pounds  twelvo  shillings) 
"  current  money  of  Canada."  It  is  too  manifest  that  such  an  affidavit  cannot  bo 
maintained.  It  establishes  nothing.  The  plaintiff  wisely  leeks  up  all  Ipforpation 
as  to  tho.  nature  of  his  claim  in  his  own. breast,  and  there  is  no  process  known  to 
the  law  by,  which  it  can  bo  reached.  But  tho  penalty  for  such  unusual  teticcncc 
is  the  quashing  of  tl^jyattachjaent,  affording  the'plaintiff  time  to  reflect  upon  tha 
proverb :"  Experience  is  a  dear  school,  &o." 

If  any  argument  we<^  required  to  establish  the  proposition,  that  an  affidavit  so 
ntterly  yoid  as  tha^.of  the  plaintiff  must  be  set  aside,  it  is  to  be  drawn  from  Ar- 
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COURT  OF  RBVIBW,  1M7.  gj, 

.  w-ta  of  U„«  for  the  Legi-Utu«^',^r  1       ^'"-  ""«•'"'•  "'* '»  '^ 
Tho groM  error  ioto  whioh  th«  nltimur ui.pii,^, 

111.  Code  da  I'ioc<dara     Thl.  Cn»  i..j  .  ,         °' "  °'  ""  •Pl»»dil  » 
tnm  tho  proinr  oonrl.    Tho«o  .,t .  u.  »..  i  ^        •«d..it,  mqr  iau, 

b.  found  hX  R.,w  8u,7J  j;^  rrLT'  "=•  "^'"^ '"°""'»»'  "^ 

haying  soon  tho  original  affidavit  f«l.wl  !»  .i.-    "™"' '!<'"«"«'«»/'»««.     Norei 

whether  it  i.  the  producUofof  il  pl   ntiff  T  "T  ?  '"'"""'"*  """>«*  -: 
prove  a  leaHon  to  hL  in  a  mttor  of  ,uZ      ponwnal  y  but  if  «,,  the  result  m.J 

«jtanee  and  not  truat  torrn'^ter  "  ''''"'  "^  '^'  ^'-'^-' 

Tho  affidavit  is  defective  in  another  particular  "  Tk  1 
C.  do  P.)  that  the  plaiutiffHhull  ontabl luhat  he  d J  !.  T  '^°''*"  ^^'*-  ^^*' 
Wiy  &e..  u,UH  intent  to  defraud  U^l^l^J^'^^'l  '"  T*'''"^  '"'  ^'^ 
The  plaintifs  affidavit  contains  nn  .!,!.!.  .^^''"""•^•"  i«'-''<:«'«»-. 
.na  ^a».ar.  asserts  thTt  I^^^^ZT^^  "tZ  Tlf'Tf  '^^ 
deponent  and  hi,  (i.  e.  deponent's)  crtdUoT  ''^'"""^  '**  '"*'' 

cirhXj^tvZTw'odd'"  notice  appended  to  the  Inscription  of  this 

-tion  ,0  ,.„b,  ^  .„  bobioTuS^iSl','^  '"'  *"  """«'.  «i!»«^  «» 
Jbo  C.„.  of  B.,i«,  „„i«^3,  ««„.ii-rt.  j„jg„.„.  „,  a,.  o„„^ 

>«.*r.;B,i«^,,„pW„„,     •'■■^«"«»' of  Saporior  Court  ,...™.a. 
ThM.  W.  Riichit,  Q.  a,  for  defondml. 

(8.B.) 
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SUPimOR  COURT,  \kk. 


MOWTMA^  94ffa  SIPIUMBIII,'  INI. 
In  tevHiv  »M>ii  !■•  BuFMiot  Ooutr  HoMTll^t. 


Cor<m  UoNDiLiT,  J.,  Bmtiiilot,  J.,  TokiAMOl,  J. 

TIm  iaftmiuliUHl'  «r  Jmn  LouU  Hmudry,  I'atitionar  in  U>«  tiupsrior  Oou/I,  and 
-<  William  Workmatt,  Doftndant, 

UMUM-TkM  lk««  to  U  ipfill  to  tk*  <i«iiirt  of  NaTtow  lyon  •  aaainoii  of  Um  0 vpartor  Court  1-  ^  ' 
0WlMrt  Ntotltt|  l«  MHKtolptl  •erp«nUaM  m«1  ofloM.  ^ '-  < 

/N  »The  dofeadant  inaiiiribod  in  r«vi«w  of  » judKinunt  Qf  (ho  8ujperio|r  (jmft 
.  miming  an  «xo«)|)tion  4  2(«  /umM  wliioh  liu  had  t^led  to  Iha  iufdrmiitiqMpfd|to 
p«tiUon«r.  Tho  petitioner  made  a  motion  to  n^eot  th«  iouripUtiuit  waa  ^ 
(Mondultit,  J.,  diaaenting)  that  thera  wim  no  review  of  thoto  ,^tSSmt,  v«/«  ^\ 
V.  V.  Art.  1033,  and  the  prothonotarjr  woa  enjoined  not  tu  reoolTOluij inBori|ptipn 
for  review  of  a  judgment  in  •  natter  relating  to  oiunioipal  ogrporttious  and  of- 
floea.  •  ■  Ti. 


Jl.  W.  Au$tiH,  for  petitioner. 
J.  J.  C.  Abbott,  for  defendant. 
(J.  L.  M.) 


Motion  granted. 

\ :. " 
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SUPERIOR  COURT,  1868. 

MONTREAL,  3bo  NOVEMBEIl,  1«68. 
■a.  ' 

%  .  Unqutte  Sittings. 

■-  Corqm  ToBRANOB,  J. 

Ko.  1881 

Angeri  ▼.  Lozeau,  efvir,  and  Lozeau  tt  vir,  OppoiantM. 

llBLO  :-TI»t  wh«r«  the  Attorner  ad  lUem  U  wItnaM  tor  hit  own  oUrat  In  •  ekoM,  and  an  otitl«aUon 
.      i«  Uken  hjf  tho  other  ilde  to  a  quMUou  pot  to  tiie  wltaon  on  hU  nanOnaUon,  tho  wit- 
n«M  oannot  liiroiqir«ppe«r  botore  tho  ^""•tflrjllfif"  "•  P'rWoMOf  and  reloTaner  of  (he 
quoitlon,  batthe  ollmit muit  bo  reproMutol^BHHhyih  by  another oounibl.     _,  •&» 

JtaJMSBp  Objecgmiintalnod. 
JPerkituM  Ramtaif,  for  plaintiff.      wWWr^* 
Barnard  <b  Pagnuelo,  for  defendant. 
(J.  K.)  ^ 


(J^  - 
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URT  OF  pKVlKW,  1868. 


»§ 


"7- 


PPT&lAt.  ttwSftPTIMBlll,  im. 

Ii»  nivuw  wwoM  tm^  Ctmnf  Couwr;  St.  Utaouitw;        I 
amm  gJHDtLiT,  j ,  JlAOKAr,  J.,  ToMapc^  JT. 

i«a«tMi.  ii.„«,h  n„iu»  Of  ihM  b.  0.1,  dfM  0.  UM  A>Uo«i««  d^  vmmtmigmmK  m 

•     A  motion  wm  niado  to  riyeot  .n  iaMripOon  for  r..Tioir  on  Uta  Rrottnd  tb.t 

though  thu  in«>ripUon  and  d«po.U  w«i«  mad.  on  th«  eighth  d*,  .IWr  .udgmonV 

jot  thcYiotloa  of  them^M  onlj  gifin  to  tho  oppo^ito  attoriHij  on  the  foUowil« 

the  inaoHptioD  and  dopo.it  to-  b«  m.do  within  «kht  dan.  yet  ii  oqIv  required 
•ootioe  to  be  giveo  forthwith  afterwarde. 

A««y«?ii  *  /fci-^Aonrf,  for  plaintiff.  ^  "         ^^^  ^°'^'*- 

JforcMT  <f> /SKeoft«,  for  defendant. 
(J.  L.  M.)   ,   ■  -- 

\  MONTRIAL,  aonSRPTBMBBR,  18«t.' 

Iw,  Riviiw  rBOM  TUB  Circuit  Court,  MotWBiAL. 

Ooram  MoNDBLBT,  J.,  fiBBTHBLOT,  J.,  Ma0KA»,  J. 
No  448. 

Rabiiuon  et  al.  va.  Watmm,  6a  qual. 

-      St..       .    .r  " '•'•~"»««  «»  »"»  fcr  «»«•  •niouBt  of  wnt,  or  tnnml  t.Iu«.  .how  .nr 

Cart«.  A  HaiUm,  for  (defendant)  plalnUff  in  rriew.  **""*"  ^**"*- 

X^mm*  <fr  LaJlatatM,  for  (plaintiff)  defendant  in  nyUm,    -4 
(*.t.M.)  , 


MOMTRIAli,  2in  8BPTIMBBR,  I86S. 
In  Rbvhw  vrom  thr  Supbrior  Court,  Montbbal. 

Corow  MOBOBtOCT,  J.,  MaOKAT,  J.,  TOBBANOB,  J. 

Ko.Wfc  ,      .. 

Boudreau  i*.  Jjanctot  and  Landot. 
Hau^.-n•twk««  th«attoni«7of  th«d«<tad«it  luul  deoflHed,  the  plaintiff  wm  www 
pnrlag  tlM  Co«n  by  ■ottoB  tl»t  th«  d«Aodut  b.  bald  to  ippolBt  u«U.«r  .itofiMv. 

j-r"*!  ^f  *^'''  ■Wo™ey  »»*v>ng  died,  the  plainUff  moved  the  Court  that  the 
ddendaatbe  ordered  to  name  another  attorney.    The  defendant,  by  Bbuttt 
Q.a,  olgeetedth«t  the  Rules  of  Practice  No.  22,  nnuind  the  nominatiM  to  U 
tudmhjfuieniiti.  1,'  ^ 

Thb  Oodbt  held  that^  motion  wiUi-notioe,  u  waa  die  oa^  hei«.  waMoIte 
■oftoMit'iHthout  tile  rala  -^        »       ^«"« 

Carti*r,Pomfmmd,B4iouma„,{^r],in^  Motion  grwitBd. 


idtdia 


J,  Doutrt,  Q,Q.,  §m  lybndant. 
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..     .  ;  \.^  .  Insolvent  Act  of  1864. 

:.   •;  j'  MONTREAL,  12th MAY,  1868. 

1^  CHAMBERS. 

'  Coram  Monk  J. 

No.  1846.^^ 

THE  BANK  OP  TORONTO  vi.  Hw6sTON2l^oi^^D  ALLAN  et  al,  Petrs. 

"■"'  lidJo'i'f  i"*  oxpreMlon  "  HtU^^nA^jtMf^mi^iiA^ in  the  1998th  Article  of  Th<vi;i,ii 
todeof  Lower  CMi»d«,  memnsaflbMtmgato  and  delivery. 

r  Z,nt' «^1     .        .    ^T  '°  "'•  '*"'""*  *""'''"«  °°  '""•°««  '»  Montreal,  l»iot  .uoh  . 

•  ^o^!t  ^7     I?"'""*'*.'"  *•"'  ^^^  ^•'"'"°°  »f  ""•  ">'«"»«""  Act  of  1864,  and  th.tTuch 

K.?h««    T^  «Tondic.ted  by  the  unpaid  vendor,  in  the  hand,  ol  the  Grand  S 

r  Jjti! '"'/r""";'  ^^  •^'"*''  ^"'"'  *  ^"•'  ^^^  ^«'"^°»'  P"g>»<J.  «J"»»g  the 
restitution  to  them  of  certain  goodssold  by  them  to  Hingston,  Telfer  &  Co.,  of 

Montreal,  whose  estate  was  attached  under  the  writ-  issued  in  this  cause  under 
the  provisions  of  the  Insolvent  Act  of  1864. 
The  petition  alleged  as  follows  :  . 

"  That  yaur  petiUoners  sold  to  the  defendants  about  February  last,  a  quan- 
tity  of  goods  which  were  packed  and  shipped  from  London  aforesaid  to  Port- 
land in  the  State  of  Maine,  tfne  of  the  United  States  of  America. 

That  the  packages  containing  the  said  goods  were  and  are  marked  «•  V*^"- 
and  numbered  i^pectively  704,  705,  706,  707,  708,  and,  on  their  arrival  at 
Portland  aforesaid,  were  transported  thence  by  Grand  Trunk  JBailway,  in  Bond, 
to  he  city  of  Montreal,  where  they  have  remained  ever  since  their  arrival,  and 
Btill  are  in  the  possession  of  the  Grand  *runk  Railway  Company  of  Canada. 

Ihat  the  sai4  goods  were  an^  are  of  the  value  of  two  hundred  and  nineteen 
pounds  sushdlings  sterling  (that  being  the  price  at  which  they  were  originally 
sold  to  the  defendants,  and  of  wMch  no  part  hath  been  paid  to  the  petitioners  and 
are  stULin  their  original  unbroken  packages  and  undelivered  to  the  defendants, 
mat  the  said  defendants  are  insjrfventjW  <ta«rfe  citom/ftire. 
That  James  Court,  of  the  city  of  Montreal,  Official  Assignee,  in  his  quaUty  of 
gardxm  to  the  estate  aod.eflfeots  attached  under  the  writ  of  attachment  issued 
in  this  cause  hath  entered,  said  five  packages  of  goods  in  his  inventory,  as  if 
they  belonged  to  the  aefendants*  estate.         " 

Thatasthe  unpaid  vendors  of  said  goods^  your  petitioners  are  legally  er 
tledj  to  the  possession  of  said  goods,  and  to  sell  and  dispose  of  the  same  4  ilr 
own  property,  on  paying  duch  freight  and  custom  duties  as  may  be  owing  and 
payable  m  respect  thereof."  ,  * 

The  petition,' was  contested  by  the  plaintiff  on  the  follow'ng  grounds  :— 
1st.  Because  thifl  Court  4uid  no  judge  thereof  has  authority  junder  the  said 
Act,  under  a  summary  petition  of  the  nature  of  the  one  fyled  by  the  said  peti- 
turners,  to  order  the  rei^oval  of  goods  and  their  delivery  from  the  possession  of 
the  guardian  who  holds  the  same  by  virtue  of  the  writ  of  attachment  regularly 
issued  in  this  oaupe,  to  them  the  said  petitioners. 
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^  Because  the  said  petitioners  will  be  entiUed  to  urge  thojr  claim,  if  any  thev   '^^o^^nH.** 

^ZUL^TZ^I^^-"'  "'•■  "■«  -  -^ '»" -J  --  -■• 

Because  jBe  said  peUtioners  establish  by  their  petition  that  more  than  fifteen 

»  Because  the  said  petitioners  do  not  allege  that  the  said  goods  were  by  them 
sold  for  cash  and  that  they  have  not  settled  for  the  same  bTdraror  ]&il  s  by 
them  rtweiyed  from  the  defendants.  '  "«  or  dius  oy 

Ir  t!!Vr   r?   "^  ^t""^  '^'  ""•^  ^«  *«  W^-'S***  AT  John  ton,  agente 

Id^^ont^   aTT.^  "^"'r"  "'  ^'^^'PO^Via  England,  did  ship  the  said'  ' 

goods  pn  #oard  the/'steamer  5.-6«,»«,„  for  and  on  behalf  of  the  M^^ 

Vho^en  and  the/e  were  seised  an^  pos«»sed  of  the  same.  ^  the  wTle  2  ^ 

"uh  fykd."^^  r  '^'"""^  **'*''«  '«*»«"'  memoranda  and  bUls  of  lading  here- 
^  did  take  fro^  them  previous  to  the  tleUVery  of  the^id  goods,  bills  of « 

Because  the  s^  defendants  were  in  possession  of  the  said  goods  as  the  iole 

v^  to  the  petition|nade  by  the  said  petftioners."  pre- 

Thejarties  ag^s^to  and  signed  the  foUowing  admissions  :- 
The  parties  admit  the  genuineness  of  the  several  exhibits  fyled  by  nyntiff 
withanswertopetiUon  M  that  the  signature  thereto  arer^«Xt^f 

S    1"^       '^'^.^^  ^hom  they  purport  to  h«ye  been  signeTalsofhat  he 
defendants  gave  peUtionera  thrfr  p,x»missofy  note  for  tie  amofnt  of  the  in  Joic^I 

foming  part  of  «l^dexhibi^  a,d  that  petitionen.  received  the  same-^^T^^^^^^^ 
thtd^^n/r'lT'1.*'  '''^***''«''^*»"' *W^^^ 
at  the  dates  therein  mentioned,  to  fee  deUvered  at  Montreal  to  the  defendants 
^cording  to  the  bUls  of  lading  referre^  to  and  fyled  by  the  said  plaintiff  S 

»r rr.*"  *'^^''''"-     ^""^Vthegoodsr^ferredto^sddlLTc^^ 
and  petUion  have  been  ever  since  their  arrival  in  Montreal,  and  stiU  are  in  the 

cal  possession  of  the  Grand  Trunk  BaUway  Company  of  CanLia.  as  beloS 

«d  dehverable  to  the  said  defendante,  although  entei^d  in  the  guUan's  in«^         "   " 

wry.  t 

u^LTT'     ^''""•P«titi«»»i»Ip«>ol^ency  by  unpaid  vendors  to  obtain 

possession  of  certain  goods  now  in  the  possession  of  the  Grand  Trunk  RaUway  '^ 

Company  m  Montreal,  which  were  purchased  by  the  defendants  in  England,  in  ^ 

J^-™S.'l*'';'^'*'"^'**"*^''"»»^*P"«'^'7°<>t«-    ThegLsieie 
delivered  ,n  England  to  the  shipping  agents  of  the  defendants,  uid  Wen  forward- 

ed  by  them  to  their  destmation  at  Montreal. 
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^Xxo"'  .  ^"  ">«  ^"°t»  Of  »J>«  oaue  neoeaiafy  to  found  a  decision  were  fuUy  establiahcd 
Hi«t«',?i„.,.  "  ^^denoe  by  the  admissions  of  the  parties,  and  otherwise.  That  the  property 
of  foreign  creditors  should  in  such  a  case,  before  the  goods  have  come  intTthe 
wtual  possession  of  the  Insolrents,  at  the  place  of  their  final  destination,  go  into 
the  bankrupt  estate,  would  be  a  case  of  extreme  hardship,  and  had  I  any 'doubt 
J»  to  thoTendore'  right  to  stop  and  obtain  delivery  of  the  goods,  I  should  feel 
ayed  to  give  them  the  benefit  of  that  doubt.    But  I  have  no  doubt     The 

T^T^  '"  ^"^^^  ■"'*  ••"*  "''"  *^"«  *"**>  »*»«  Btockoraotual  possession  of 
the  defendanto,  and  the  unpaid  vendors'  right  of  stoppage  «  traruitu,  or  what- 
ever it  may  %  called,  undoubtedly  still  exists. 

It  was  ^ntended  at  argument  by  the  plaintiff,  that  deliveiy  to  the  shipping 
ageiita  of  Hingston  and  Telfer  was  delivery  to  the  defendants  themselves  to  all 
^      intents  and  purposes,  and  defeated  the  righto  of  the  unpaid  vendors 

But  there  is  no  question  that  delivery  in  England  must  be  determined  by  the 
rlXf  !l"^^?'*  *•!  *''*^ '*'"'''"'**  ^""'^'^  w  not  a  deliver 
right  of  the  unpaid  vendors.  Looked  at  also  by  our  own  laws,  the  a«#ta  were 
not  such  to  Vike  actual  and  final  deUvery  of  the  goods,  but  merely. ^sport 
and  forward  them ;  so  that  whether  viewed  by  the  laws  of  Engli^A  br:^e  laws 
HJ^^^l  Canada  no  such  actual  or  constructive  deUveiy  has  tSSS  as  to 
defeat  the  right  of  the  unpaid  vendors. 

wiLTe  £°  ""?;*? J  '^l  '^"  P'*'**''"*"  "''"'^  «°'^  ««"'««  *t«>'  righto 
3       Cilirc!^^^  '»"y»fro«>  the  ««le,  provided  in  the  1998th  article  oAhe 

But  the  expr^ion  'sale^  in  this  Article  of  the  Code,  clearly  means  sale  and 

no  wtual  physical  possession  having  taken  place  in  this  case,  it  has  not  yet 

them,  the  ryht  of  the  petitioners  might  have  been  defeated,  bufZj  have  not 
t??'*^/.  rT'^"'°*'y"°*  «^«^°P<>»*o  adjudicate  that  4Ltion  I 
»ay  also  add.  thi^t  there  is  a  weU  considered  judgment  of  the  JSuii^rC^^ 

aion,  but  mUus  case  I  do  not  require  to  beguided  by  any  other  decision   aTl 
havenodoubtofthepetitioners'righttoobtainpossessioJoftheg^    ' 
in. -^^  "'^*'  "If*  the  goods  be  delivered  to  the  petitioners,Ttheir  giv- 

!3fZ"^'titior  ''"':" '^*"'^'"'"''*^  ^-^«°^^ 

»A/v  r  ^  -  Petition  granted.  ^^ 

•  ■«•<»».  Xa/famw«,  for  plaintiff.     :—-^/ 

^frocAan  BrtAttiw,  C.  a,  for  Jwtitioners. 
(B.  B.> 
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COURT  OP  REVIEW. 

MONTREAL,  30th  JUNE,  1868. 

"  ^'•"■«»»  MoNDiLKT,  J.,  BiBTHBLOT,  J.,  Monk,  J. 

»0.  1168. 

Beaudry  vs.  Workman. 
H..n:-TbU  th.  S^^PeHor^  Coaj  h«  „o  JurUdlctlon  In  «,vU.on  of  .a  M^er^r,  Judgmen, 

On  the  22nd  of  June,  1863.  the  petitioner,  Jean  Louifl  Beaudry,  made  a 
motiOA  before  the  Superior  Court,  sitting  as  a  Court  of  Review,  for  the  rejec- 
tion of  the  inscription  for  review,  on  the  ground  that  the  case  u  not  appeakble. 
Berthblot,  J.-The  difficulty  which  presents  itself  is  owing  to  the  sUence 
of  the  law,  which  failed  to  specially  declare  that  interlocutory  as  well  as  final 
judgnients  in  municipal  Aiatters  should  be  barred  from  appeal.    In  view  of  the 
intention  of  tiie  Legislature,  the  mere  omission  of  the  word  ;interlooutory  is  not 
a  sufficient  cause  foraUowinga  revision.    To  adjudge  otherwise  would  cause 
great  confiision  and  endless  delays  in  the  administration  of  the  Uw.    The 
Courts  have  repeatedly  refused  appeak  of  a  similar  kind,  since  tiiey  would,  if 
allowed,  give  a  Mayor  or  CounoUlor  the  means  of  retaining  the  contested  seat 
untU  tiie  next  election.     The  case  of  Dubord  vs.  Lanotot,  tiie  case  of  Laberge 
decided  at  St  Johns,  and  other  precedents,  show  that  the  practice  has  always 
been  to  refuse  any  appeal,  no  matter  upon  what  point,  in  cases  of  this  kind.    It 
w  only  in  this  way  that  %  prompt  settiement  of  municipal  contests  can  be 
secured,  and  the  Court  now  orders  that  the  inscription,  fyled  should  be  rejected. 
MoNDBLET,  J.— The  case  comes  up  on  a  motion  to  have  Uie  Court  pf  Re- 
view take  cognizance  of  adecision  that  had  been  given  by  a  Judge  (Monk  J  ) 
in  chambers  upon  an  excepHon  dtdinatoire  caUing  his  authority  in  queitioi. 
The  objection  was  overruled,  and  the  petitioner  now  soi^that  the  question 
should  be  adjudged  in  Banco.    The  judgment  was  of  an  interlocutoit  lut^ 
But  articles  1033  and  1116  refer  mprely  to  fbal  judgments;  it  conclusively 
follows  that  when  interlocutory  judgments  are  not  speciaUy  included,  tMsGonrt 
has  authority  to  take  cognisance  of  tfiem.    This  right  of  wvision  u  one  «* 
neeettitale,  ainoe  the  question  is  one  of  juri»iidtion.    Those  who  repel  the 
appeal  do  so  by  reasoning  fhim  analogy,  smce  the  Uw  giv«8  them  no  dii«ot  right 
to  reject  such  an  inscription  as  has  been  hero  fyledj    In  all  oases  of  ambigoity- 
it  behov«B  the  Court  to  assert  the  intention  of  the.  Legislatun  m  iar  aa  it  may 
be  mt^rproted,  and  I  am  strongly  ^  the  opinion  kat  the  Legislature  would 
havo  made  special  provision  for  the  non-appeal  of  i^itblooutoiy  judgments  had 
It  been  desirod  to  pUoe  th«m  under  the  same  prohibttionsV^those  which  existed 
to  prevent  appeals  from  fi^  judgments.    I  have  b<ien  mot^tiw  remark  that 
if  i«viMon  of  theee  questions  wen  permitted  there  would  be  nd^end  of  appeals. 
The  aignment  would  not  prevent  me 'from  holding  that  a  judge  in  Chambeti 
sbonld  not  have  the  power  of  finally  deciding  an  objection  that  brought  hia  own 
ngiit  to  hear  the  ease  into  issue.    I  have  carefnUy  examined  the  oases  cited, 
bat  looaldljiot  aBe.ihat-«i^4)tt»ofthea  deoided^a»-to<-qaeBtieB^o^J 
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The  law  speaks  only  of  final  judgment,  and  it  is  only  \tj  analogy  that  it  b 
brought  home  to  this  case.  I 

.  Monk,  J.— I  have  little  to  add  to  the  motive  of  judgment  given  by  my 
learned  colleague,  ^r.  Justice  Berthelot.  I  confess  to  some  feeling  of  regret  at 
being  bound  by  previous,  decisions  to  refuse  an  appeal  to  this  Court.  It  is  a 
logical  sequence  that  theiLegblaturo  in  refusing  the  right  of  appeal  from  final 
judgments  intended  to  indude  those  of  an  interlocutory  nature.  I  cannot  go 
to  the  extent  of  believing  that  the  Legislature  was  entirely  silent  upon  the  sub- 
ject. Their  intention  was  to  compel  celerity  in  proceedings  of  this  nature,  and 
the  Court  would  infringe  upon  the  intenLn  were  it  to  say  that  revision  is 
possible.  "         ,'  J 

The  judgment  of  the  Court  of  Review  is  as  follows :— "The  Court  now  here 
sitUng  as  a  Court  of  Review,  having  heard  the  parUes  by  their  respective 
counsel  upon  the  motion  of  the  complainant  of  the  twenty-second  day  of  June 
instant,  that  the  inscription  of  this  cause  for  the  revision  by  this  Court  of  the 
judgment  of  Mr.  Justice  Monk,  rendered  on  the  thirtieth  of  June  instant,  be 
discharged  as  having  been  illegally  and  irregulsrly  made,  no  Review  lying  from 
such  ajudgment,  having  examined  the  proceedings  and  deliberated,  doth  grant 

,  the  said  motion  and  doth  reject  the  said  kiscriptioa  foir  Review,  with  costs  for 

■*U»e  defendant.  "     / 

The  Honorable  Mr.  Justice  Mondelet,  dusmtiente. 

.,,,.,  „  Inscription  for  Revision  set  aside. 

Abbott,  attorney  for  petitioner. 

Jl/c^a^  <fe  Austin,  attorneys  for  defendant.  ^ 

(P.  B.  L.) .  . 


/      MONTREAL,  28  FBVRIER,  1868. 

Coram  MosMhKT,  J.,  Berthelot,  J.,  Monk,  J. 

'  No.  830.  ,  . 

J?  \  "'  Lynch  Y8.  Duncan. 

Jcoi.-^ue  t'tawriptipn  en  fknx  pent  fitre  ftite  en  tont  6tat  de  eanw  iniTtnt  let  diiposiUon*  de 
I'tfUela  164  da  code  de  prooidnie  civile  da  Bu  Ouads,  et  one  eet  article  a  abrof^  tonto 
rtgle  de  pratiqnecontnire. 

Cette  actioD  ftit  intents  en  F^vrier  1867,' devant  la  Cour  Supdrieure  i 
Beauhamois,  et  M  rapports  en  Mars  1867.  Lors  du  rapport  de  la.  cause  le 
demandenr  prodnisit  on  acte  de  transport  sur  lequel  il  bfisait  sa  demande. 

Le  17  Octobre  1867,  aprds  la  contestation  life,  le  d^fendeur  demanda  la  per- 
mission de  ai'inscrire  en  faux  oontre  cet  acte  de  transport. 

Le  demyndeur  s'y  objeota  en  s'appuyant  sur  la  r^le  de  pratique  promnlgufe 

le  13  Janvier  1864,  qui  exige  que  Tinsoription  en  faux  Boit  faite  dans  les 

quatre  jouiy  de  la  prodikotion  de  la  pifee  argufe  de  fiiux.* 

Le  dtfendeor  dta  I'artide  164  da  Code  de  Proo^ore  civile  qui  a  titendo  ce 
d^ai.  ^ 

Le  jugement  de  la  Cour  Sup^rieore  k  Beaahamois  qui  avait  refuse  la 
a  /  Vide  12  L.  C.  R.,  p.  90,  Seymour  and  Horner,  6  L.  C.  J.,  p.  243,  Perry  vi  Milne. 
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cXtio^  I'^S"  *"  ^'"'  «»V«'»verB^'paH.Co«r8ap<Jrieui«Bidgc«.t       Lr««» 

br  their  nf''       '  ";"'"«  "  '  ^°"'*  «^  ««"«'''  '»*'i''8  heard  the  pwtiea 
'     i/  t  ShfT"  "^"  ^'^  •^"'^«"«"*  ""'^""^  -  »'•  Superior  St 

Sr«  l^^i  r        ""*  f '^■"''"'  '•*^"e  «"">>'"«»  the  record  ani  Rro-       . 
wiedings  had  iji  thia  cause,  ^nd  maturely  deliberated ;      - 

judg^e"ntTXL^^^^ 

K!f  ^^  H««°  Mefendant  fjled  ou  the  thirteenth  November  last  prav 

Thb^l  /  ?■"?»'."'  *•"'  "'**  petiUon  mentioned  and  described,  fyled  in 

^8  ^arlUlT^  '""'""'  •*  *'''  P"^^'  *«  ^''^  Court,  «.in  said  Atio"  ' 

TrJllfo;^!  ?r^t*"1 ""  ""PP""^  ^^  •  ^""^  of  Attorney  in  due  form 

from  defendant  to  his  Attorney  orfKtem  in  said  cause-  ' 

acuTi^Z^):/'  *":'  ^'I'.^r  "^'"^  "'''-'•*  ««*  ""'^^  granteddefendant 
Wer 7  *'"'^''"'''»""  *»  ?'«""*>*  to  d^lare  whether  he  made  use  of  said 

Considering  lastly,  that  no  adjudication  in  the  matter  should  farther  hare    ' 
been  had,  until  after  the  defendant  had  produced  his  mouen,  de/aux  and  the 

same  had  been  considered  by  the  Court;  "^pigntDe,  andthe 

^his  Court  doth  reverse,  annul  and  set  aside  the  said  judgment  and  nro 
ceeding  to  render  the  judgment  which  the  Court  below  should  Cre'dtr'    ■ 

rj??K  !     1  *'*"^'''  •  "^Py  ^^«'~^"  hy  plaintiff  ialthis  cause  fyled  •   '• 

I^^oTtl^'^'-P'^f.""'^  ""''*"  proceed  «  to  law  and  jusL'^;     ' 
trSrrjf*"!^!^"*^'"""^'  "''^"  °'*^«  said  superior ^Courtaso'f   : 

cotr^^^S;!;*!:^  ,.  - 

^rofwAaurf,  attorney  for  plaintiff.  -^ 

^Kio<,  attorney  for  defendant. 

(P.  R.  L.^  .      /  .    ^  r 

.  COUR  SUPERIEURE. 

MONTREAL,  28  AVRIL,  1868. 
Coram  BxHTHKLor,  ^ 

No.  089. 

I>di%U -n.  Bemdrj/. 


JatcB  vurhalM  «..:  iTT       r      T  *^     °°°"°«ya  r^ttltant  de  oertaines  in- 
JWv^^rtirlnderqneirilemandeurprftenJquT&l^deura  prof^^^ 
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inter  alia,  dans  sa  Bcconcle  defense,  oe  qui  auit :     "  That  a^tytbing  he  ever  sjioke 
^  jMndiy.     "of  defendant,  particularly  on  the  occasion  referred  to  in  the  ^intiff's  deolara^ 

"  tion,  was  different  from  what  is  allc^d  by  the  plaintiff. .i^tbat  all  thai 

"  can  bp  proved  that  he  said  was  and  is  true."  \  ' 

Ledomandeur  fit  motion  le  17  Mars,  1868,  commo  suit:  \ 

JVIotion  on  behalf  of  tiie  said  plaintiff  that  the  portion  of  the  plea  in  tbis^use 
secondly  pleaded  by  the  said  defendants, commencing  with  the  words  "  and  that 
anything  that"  in  the  seventh  line  of  the  second  page  pf  the  pleas  f^led,  and 
finishing  with  the  words  "  and  defendant  »ay$  that  alf  that  can  be  proved  that 
"  he  $aid  wat  and  it  true"  in  the  twenty-sixth,  twenty-seventh  and  twenty-eighth 
lines  of  the  said  page,— be  struck  out  of  the  said  ^lea  and  be  rejected  from  the 
record  with  costs,  subject  to  such  order  afi  to  repleading  as  this  Honbrtble  Court 
imay  be  pleased  to  make,  for  the  following  among  other  reasons : 

lo.  Because  the  said  portion  of  the  said  plea  is  not  an  answer  in  whole  or  in 
part  to  the  declaration  and  action  of  the  qaid  plaintiff. 

2a  because  the  said  portion  of  the  said  plea  neither  denies  the  slanderous 
words  charged  in  the  said  declaration,  nor  sets  up  matter  or  facts  in  justification 
of  the  same. 

3o.  Because  if  the  allegations  contain^  in  the  said  portion  oiFthe  said  plea 
remun  of  record,  they  will  require  to  be  enquired  of  by  the  jury^  and  that  such 
inquiry  will  be  useless  and  ineffectual,  and  would  have  no  effect  whatever  with 
respect  to  the  judgment  to  be  pronounced  in  this  cause  upon  the  declaration  and 
action  therein.  ^ 

''■■■'  t     .' 
\\  Motion  renvoyde,       ^ 

Abbott,  avooatdu  demandeur.  ',,»    r 

Corbeille  <{>  Beaudry,  avooats  du  ddfendeur. 

(P.  B.  L.) 

i  AUTORITES  DU  DEMANDEUR. 

Larkln  et  Kjemp,  decide  A  Montreal,  coram  Day,  J.,  Smith,  J.,  Chabot,  J, 

,       AUTORITES  DU  DEFENDBUR.        •    -  '       - 

No.  2667,  DesbaratB  vs.  Bsdaile,  i.  Montreal,  coram  Badgley,  J. 
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MONTREAL,  28th  MARCH,  1868.  • 

Coram  Mondelet,  J.  '  .      * 

'  No.  389. 

Wilton  vs.  Dtmert. 
Peomissoby  Note— Pbbsobiptiok— Lex  Contbaotus.  .'' 

TtatthepiwcripUonof  aprpmltiorjrBoteBUMto  taalbwlgn  eoDntrr  and  pay«M«  there,  li 
to  be  governed  by  fhe  <m  <oo<  coiWracAu  ud  not  by  the  lex  foH, 

Incidents  in  this  oascr  have  already  been  reported,  10  L.  0.  Jur.  261  and  11 
L.  C.  Jur.  106. 

MoNDELET,  J.— This  action  is  for  the  recovery  of  the  sum  of  $1120.47, 
amount  of  «  promissory  note  made  and  signed  by  defendant,  and  his  feiother, 
then  trading  in  pwrtnership,  vnder  the  name  of  Demers  BiotheiB,  dated  at  the 
city  of  New,  York,  and  payable  to  L.  0.  Wilson  k  Co.,  merchants  of  that  city, 
the  said  note  payable  at  the  Bank  rf  the  Worth  Wmt,  nt  Fond  du  Lae,  Wi»- 
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who  w  the  W  thereof.     The  no.e  was  protested  for  nonpayment  .t  iu 

;tr!  U  Apnl  1868,  it  was  ascertained  th«^  were  in  Lower  C.nad., 

rlndedV"';"!-*?"^'*  •""*''^"'  ''"«  <li'«oi;ed  partnership,  and  it  5 
•  C  „f  W^  P'"«t>ff.  that  by  the  laws  of  both  the  Sute  Vf  New  Yo  k  and  the 

States  aforesaid,  at  the  time  of  the  maturity  of  the  said  note,  without  its  beine 
paid  suspends  the  Statute  of  Limitation  existing  in  tho«,  Sutes.     The  plain 

lirfnt  r'  ^'^"i  ""*'*"•  "«''''"'*  '^'^^^  »•"»«"'  ''^  »>"«  »ow  to 

inquire  into  the  issue  as  raised. 

cribed  by  the  Statute  of  Limitation,  of  Lower  Canada 
The  learned  Judge,  to  whom  that  question  was  submitted,  maintained  the 
^demurrer  and  dismissed  the  action.  .  ««uou  tne 

L^illlllf^'rlr  "^^"'''^  ^'■""'  """*  '^'  V>»rt  of  Appeals  reversed  it  on 
iha^ground,  tha    there  were  matters  of  fact  in^  the  case,  which  required  proof, 

before  the  questions  raised  in  law  could  be  disposed  of. 

.vmI?"*-''?!'^"!'  ^T'"'*'""'""'  ^''^  ^"*  ^"''^  to  the  Superior  Court, 
evidence  was  adduced,  and  now,  the  case  is  ripe  for  final  adjudication. 

7  J/^.-TlZ.*'^  ^'^''^^^f'  "  whether  Ihe  case  is  to  be  governed  by  the 
7«e/ori  of  defendant,  or  by  the  lex  loci  contractus,  and  if  not,  by  the  law  of  the 
place  where  the  note  was  made  payable.  « 

J^Zl  "".''f  L** '"'"'T^'  **  """'''  '^"^  ^'^""'^  »*  ^  tho  ^'^/ori,  the  case  is 
met  by  the  fact  that  our  limitation  act  was  not  in  force  at  the  time  the  note 

^Zl  ^^'*''*'  ""'^  ^'''^'''  "^P"''  ''"'^  ***  ""*''  P*^"»''«  »«»  ^0^^ 

^».«f  T  ;;  ^  i**"'  "^r*^""  ''•'*''''  *^'  ''">"''"'  «>'  *»»«  ^  i^'  oontracta,  or 
Ihat  of  the  place  where  the  note  was  made  payable,  is  to  be  the  rule,  this  Court 
.8  of  opinion,  that  ,t  is  not  the  lex/ori,  but  thW  it  is  the  lex  loci  co^tracHU. 
I  18  useless  to  recapitulate  here,  the  numerous  opinions  and  authorities  which 

Z  ,  v!rr  a";  *^o^  ^'"' '  '"^^^  ^'  *"  ^'  '•*  ^«'«  (»"it  *«iem.tional 
Pm^.  Vol.  ,  Art.  96,  p.  209)  that  -  Le,  loi,  romainclnt  difH  an»acr4  U 
pnncipe  que  la  matitre  du  contrat,  e,t  rtgliepar  la  lot  du  lieu  oA  .7  a  Mpaui." 
And  ^en  the  contract  is  to  bo  eieouted  elsewhere,  then  it  most  be  goveraed  by 
thelhwof  Aephoe  of  execution,  as  he  says,  at  page  214,  "c«pL,>«a  I 
emprunti  HU  M  r^ine  421,  de ohU.  e?  act.    MUrepoJe  «r  ^J^W^nce 

9^^  ^^"tunheu  pour  rexicuHondu  amtrat,lerpauie.  ,ont  cen,4e.  avoir 
voulu /am  tout  u  que preurivent  let  loixdumtme  lieu." 

It  IS  tru^,  that  Merlin  (Quct.^e  Droit,  vo.  Pretcription)  expresses  the  opinion 

hat  the  lex  for*  or  that  of  the  domidle  of  the  debtor.  wiU  govern  .  o.^  Kke 

'  the  prewnt,  but  as  he  haa  fWled  to  take  into  aocoupt  the  ciromnstaoo^i  of  a 

debt  being^dae,  and  payable  in  a  particular  place,  and  that  he  speaks  of  »4ebt 

made  payable  generally,  we  have  to  refer  to  those'writers  who  have  not  omitted 

-ItoLdntmetwn  betyeeu  WW  attd^e  other  caBe.  HwllsssiiTt.  1  p.  630, 2.  p  18^ 
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•nd  Pardemiufl,  Droit  Comm.  No.  149B,  clearly  draw  tho  diiitinotion,  and  hold 
that  when  tho  contract  ia  to  bo  executed  in  a  pariioular  place,  it  is  tho  law  of 
that  place  which  is  to  govern.     Felix  cites  as  holding  that  opinion.  Ohriatin 
Burgundus,  Mantica  and  Pabre.  \ 

On  reviewing  moat  of  those  writers,  one  finds,  cspcisially  with  Savigny,  that, 
the  true  doctrine  is,  that  the  prescription  of  the  place  bf  payment  must  govern, 
and  whore  the  place  of  payment  ia  not  specified,  then  that  of  tho  plioo  whore  the 
contract  WM  created.     We  may  join  Troplony  with  tho  others,  for  ho  says: 

L  action  pertonnelle  se  preicrtl  pnr  la  hi  en  vigueur  au  lieu  od  doit  se/aire  le 
paiement."  True,  I'othicr  ijj^of  a  different  opinion,  whereupon  Troplong  says : 
/^otkier  eit  le  leul  qui  loutitnne  que  la  priscpfption  tit  riglie  par  le  <^$  du 
domicile  du  criancier,  maii  c'ett  une  erreur  difficile  d  comprmdre  dan$  utijuri,. 
4»niulle  dun  autri  grand  tent."  (Prdscription  No.  38).  Pardeasus,  Droit  Comm. 
t.  6,  art.  1496,  p.  383,  ia  very  explicit  on  that  point :  "  Ainti  In-iqu'un  dibiteur 
oppoie  la  pritcription,  le  droit  d'uter  de  ce  moyen,  et  la  durie  de  celte  pri$- 
caption,  ienmt  rigUtpar  le  ^oit  du  lieu  oH  il  a  promii  de  payer." 

'  y^!  """'*  ^^  ^^  *^^*''  "  *''■'  '*  '"  •"»™»*fin"l  as  to  the  note  in  question, 
whether  we  are  governed  by  tho  laws  of  ^ho  place  where  the  contract  be  made, 
(Jrtjy  tho  laws  of  the  place  where  it  is  to  be  executed,  inasmuch  as  in  the  State 

Ar^"'^  '"  '*"  "  '"*''**  of  Wisconsin,  the  law  is  the  same,  and  in  each 
and  both,  the  operation  of  the  statute  or  law  of  limitations,  is  suspended  in  con- 
■equenoe  of  the  absence  or  absconding  of  the  debtor. 

Our  statute  o.  64,  C.  S.  L.  C,  is  the  only  law  in  Lower  Canada  since  the 
l8t  August,  1849,  and  it  refers  onl/  to  notes  pilyable  in  Lower  Canada,  and 
therefore  is  inapplicable  to  the  present  case. 

As  to  the  deeisioni  in  England,  it  is  hardly  necessary  to  remark,  that  thev 
do  not  bear  upon  this  case. 

With  respect  to  the  art.  2190  of  the  Canadian  Code,  it  cannot  avail  the 
defendant,  inasmuch  as  the  present  action  was  inatituted  before  the  coming  into 
force  of  the  Code;  and  the  fact  that  Ae  article  isjn  brackets  shows,  that  i^ 
was  considered  by  the  Commissioners,  thut  the  principle  it  lays  down  was  not 
the  law  heretofore. 

I  am,  therefore,  upon  tho  whole,  of  opinion,  that  the  note  now  sued  upon,  is 
not  prescribed,  and  that  plaintiff  should  recover  according  to  the  oonolnsiond  of 
his  dechiration. 

The  judgment  was  mafiv^  in  the  following  terms : 

"The  Court,  having  heard  the  parties  by  their  counsel,  upon  the  merits  of 
this  cause,  examined  the  proceedings,  the  evidence  and  proof  of  record,  and  hav- 
ing  upon  the  whole,  duly  and  maturely  deliberated,  considering  that  the  plaintiff 
hath  proved  the  material  allegations  of  his  deolaratioli,  and,  namely,  that  the 
defendant  is  indebted,  to  him,  in  the  sum  of  seventeen  hundred  and  seventy-three 
dollars  and  eighty  cents,  currency,  for  the  causes  in  his  declaration  allied  i^nd 
""f  ^**'*^'.*°  ""*'  ^^  '"'*^*'*  virtue  of  tho  promissoiy  note  in  said  declaration  d*- 
oribed,  in  principal,  interest  thereon,  and  oosta  of  protest,  as  in  and  by  said  de- 
olaration'set  forth,  whiisli  note  was  made  and  signed  by  defendant  and  his  bro- 
ihw,  Hwter  Itmm,  then-eangpng-oB  innam^AJPmddu  Jiag^  in=ftr8tetff 
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WiBoonwn,  under  the  name  and  itjle  of  "  Domera  Broa.,"  to  wit,  Brothera, 
Mid  note  BO  made  and  aignod,  in  the  city  of  Now  York,  on  the  twelfth  September 
one  thouaan4  eight  hundred  and  fit^y-Horon,  in  f.Tor  of  the  firm  of  L.  0.  Wilaon 

A  »  .u'i  *^JT?^'/*  ''°"  •»*'"»'»  "^f  4«t«  WWo  to  «ud  firm  or 
order  at  the  Bank  of  the  North  Weat  at  Fond  du  Lac  aforeaaid,  whieh  note  w«i 
duly  transferred  to  plaintiff,  who  ia  the  legal  owner  thereof- 

Conaideriog  that  the  dafendant  hath  failed  to  prove  the  material  allegaUona  of 
h.»  exceptxonpiremptoir^i^Bd  namely,  that  the  .aid  note  iapreaoribed  and  iatobe 
considered  Mid  taken  a.  absolutely  paid  and  satisfied,  inasmuch  aa  the  law  apply- 
ing to  Uiui  caje.  ,s  Uiat  of  thp  j,laoo  where  said  note  was  made,  to  wit.  the  law  of 
the  SUto  of  New  York  aa  also  the  law  of  the  SUto  of  Wiseomnn,  whore  the  said 
note  «  made  payable  and  not  the  to /on  or  of  the  domicile  of  defendant,  who 
after  haying  left  theSUte  of  Wisconsin  aforesaid,  wa.  discoTered  only  some  time  ^ 
subsequent,  to  wit,  on  the  nineteenth  day  of  AprU,  one  thousand  eight  hundred 
and  Buty-aix,  to  have  come  to  Lower  Canada,  and  that  in  consequence  of  defen- 
dant s  abaenco  fVom  the  aforesaid  Statoa  of  New  York  and  Wisconsin,  at  the 
time  of  maturity  of  said  note,  and  non-paymen£  thereof,  the  operation  of  the  lawa 
of  limitation,  w,th  respect  t^'suoh  note,  was  suspended,  and  the  said  note  was  not 
and  18  not  prescribed,  either  by  the  laws  of  th^  State  of  New  York  or  thoaeof  the 
otate  of  Wisconsin  : 

•Considering  further,  that  the  Statute  of  .Limitation  of  Lower  Canada,  to  wit, 
chapter  Bixty-four  (64)  of  the  Cohsolidated  Statutes  of  Lower  Canada,  ia  inap! 
plicab  e  to  the  present  case,  inasmuch  aa  it  refers  to  prSmisaory  notes  due  and 
payable  ,n  Lower  Canada,  and  that  the  present  action  was  instituted  rightiy 
against  the  defendant :  «  *6    j 

This  Court  doUi  dismiss  Uie  said  exception piremptoire,  and  dothoondemu  tiie 
defendant  to  pay  and  satisfy  to  the  plaintiff,  the  sum  of  one  thousand  seven  hun 
dred  and  seyonty-three  dollars  and  eighty  cents,  currency,  widi  interest  on  the" 
sum  of  one  thousand  one  handred  and  twenty  dbttara  and  forty  oenta,  from  tiie 
twentyHwoond  day  of  May,  one  thousand  eight  hund^  and  aixty-aix,  the  day  of 

..^66  of  the  writ  and  declaration,  and  costs  of  suit,  whWeof  rfisfrocfton  to  Joha 

,    I'ophamjEsq.v  plaintiff's  attorney. 

^oA»  PopAam,  for  plaintiff.  ,,  ,  Judgment  for  pWntiff. 

2>.  GVrouarrf,  for  defendant.       '     ■  '^  } 


MONTREAL.  24th  SBPT^BMBBR.  1868. 
Coram  Mondblkt.  J..  BxbthVlot,  J.,  Ma^kat,  J. 
In  Rirnwi 

•  ,  .     No.64      / 

HaiDj-mtthedotoj  of  eight  dayi.itatedlotheairtiUoBofaTtndMVto  «h«r«r^«i- .«* 
nm  durinc  the  wUm  of  July  ud  Angutt        y~™J^«^  »V|».  ««apj^doei  aet 
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The  pUintiff  inaoribod  for  rtViaw  ort-tho  7th  8epU«nb«r,  1808,  and  then  mado 
th«  required  dopoait. 

The  defendant  on  the  22nd  Deoemb«r,  1868,  moved  the  J3uperiof  Court  ait- 
ting  in  reriew,  m  foUowa  : 

"Motion  on  behalf  of  the  defendant,  that  the  iniwription  upon  the  n\\  de 
droit  for  hearing  in  review  of  the  judgmoat  in  thia  oauHo  rendered  on  Ihe' ninth 
day  of  July  laat  put,  by  the  said  Superior  Court,  to  bo  roviaed  by  three  honour- 
able judges  of  theaaid  Superior  Court,  and  aittjiig  in  review  in  and  for  the  dii- 
triot  of  Montreal,  bo  atruok,  rajfie,  from  th*o  said  roll,  and  for  auongat  othe* 
reaaona  tho  following : 

^.  Beoauae  the  aaid  inaoription  is  irregular  and  illegal. 

2nd.  Beoauae  the  aaid  inaoriptipn  baa  not  been  mado  within  the  dolaya  pre- 
aoribod  bylaw  and  the  rulea  of  praotioe  of  thia  Hohouratoo  Court. 

8rd.  Beoauae  the  aaid  inaoription  haa  not  been  tpttd^jprithin  eight  daya  from 
the  date  of  tho  judgment  complained  of,  to  wit<  of  th^v^^gment  of  the  ninth  of 
July  laat  paat.  ^  >     ■ 

4th.  Beoauae  the  parties  pretending  to  be  aggriev8<  to  wit,  ^e  plainUffa,  had 
not  within  eight  ^ys  from  the  date  of  the  judgment  complained  of,  deposited 
with  the  prothonotary  of  tho  Superior  Court,  in  and  for  the  diatriot  of  Montreal, 
having  the  ouatody  of  the  record  in  thia  oauae',  the  sum  of  twenty  dollars,  our* 
renoy,  aa  required  by  law.   ,s  *    ■ 

Bth.  Beoauae  the  parties  aggrievedfjto^wit,  the  plaintiffs,  deposited  the  said 
sum  only  on  the  seventh  day  of  Septe^iM^-iiiatant 

The  plaintitfc  cited  the  artiel,e  ^63  oftheCJbde  of  Civil  Prbceduro. 

The  defendant  relied  on  the  p^pvisionaof  the  Stetuto  27,  28  Vie.  chap.  39; 

The  Superior  Court  rejected  thia  motion  on  the  24tli,  September,  1868,  and 
maintained  the  inscription.  \ 

The  judgment  is  in  the  following  words : 

Tho  Superior  Cou^  now  sitting  at  Montreal  as  »  Court  of  Review^havint 
heard  the  parties  by  their  oounsel  upon  the  defendant's  motion  of  the  22nd  Si 
September  instant,  that  the  inaoription  upon  the  roll  for  hearing  in 
review  of  the  judgment  in  this  cause  rendered  on  the  9th  July  last  past,  by  the 
said  Superior  Court  be,  for  the  reasons  mentioned  and  set  forth  in  said  motion, 
struck,  ra^ie,  from  the  naid  roll,  having  examined  the  record  and  proceedings  in 
said  cause,  and  duly  deliberated,  doth  rqect  the  said  motion  (1).    i*  ^ 

Inscription  maintained. 
Rd>  O.  Laflamme,  attorneys  for  jljuotiflL-, 
ir«//y(&2\;no»,  attorneys  lor  deWdantT     /  ^ 

(p.  B.  L.)  ^-    •  -  /. 


(1).  Booth  VB.  The  Montreal  and  B/towA  RaUway  Company,  4  L.  0.  J.,  p. 
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Il»  CHAMBiaa. 

MONTRiAL,  it™  8BPTKJIBKR,  1868. 
Coram  ToaaAKOi,  J. 

t  No  IBM. 

The  Qutbec  A,„^^  Steer,  et  .1.  and  iriram  Sejfmour,  et  tl.*  T.  8 

«rJrrrT/ .1  ?'  ^^tT'^  '""**  '"*  •  '"''  «^-«^^rrl<  j^ftre  judgment 
yjainsttho  defendant-.     The  defendant,  met  the  eaUU  by  .n  exeeptiond  fa 

./omef,edon.he4th8ept.l868.uponwhieh.eonteaUtionh«ibee^7^^^^^^^^ 

iZ^v Id  I      Ir^'  """^  "*"  P'"""*  '"'"  "»'«'««»  »»»» petition,  both 
IrexeptfonT/   7  ''"''' ^^'^  without  making  opUon  between  it  «d 

'  ZaofTriu^f  ''"^  *'^,«r"'  "'*  ''^  "*'''«  «21,  referring  to   oooieeU- 
mtl!T      ""^'"I'  "^'''"  "o-^^-tion  ia  founded  upon  the  falsity  of  tho 

st;?rrth?ti;x:fi^^^^^^^^^^  ^^  ^'^^^^ 

atanoe     Thr^rr  I      **°^P"""  "  "*»»  *••• «««  i"  the  preaent  in- 

atanoe.    The  peUUoner  may  therefore  pjooeed  with  hi.  .«jti«e. 

»refcA&5u/focA,forPlainUff.  \Enqufite  ordered. 

B.  Devlin,  for  Defendanta. 

(J.  L.  M.) 


COUR  DU  BANC  DE  LA  REINB. 
'  Em  appkl. 

MONTREAL,  6  SBPTBUBRB,  1868. 
Coram  CIahon,  J.,  DfiOMMOND,  J.,  Badomt,  J.,  Monk,  J, 

Ka8. 
BDWARD  SPBLMAN.rta/.,  «» 

^1  ArriLAMTi; 

TOnSSAINT  ROBIDOUX., 
L'intim<  fit  motion  le  ler  Septembro  ;868,  en  oes  terme.. 


^'*tt*^t.q^,  UdemaqaefbHiao-pirrmtimd  devant  ITq^ 
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'  »    ' — 

'<  flBpMMN  pMf  b  DMri«l  a*  NoirtNal  Mail  bttrft  nr  no  bilkt  prmBi«olr» 
"  ligiMf  pftr  le  dit  Kdwwd  Hp«im«n,  •!  endoa^  par  U  dil  JoMph  A.  II<$b«n,  U 
"•ppoUnta;  qa'attrado  qa«  l«  diti  tppalanUi  ont  plaid<>  ■^par^mmt  4  la  diU 
"domanilo,  et  que  lour  dit«  oAnUMtAtion  <<Uit  inoonipatiklo,  lo  ditKdward  Hpel- 
"  man  ajrani  plaid<$  qu'il  n'avait  ni^u  aiiouno  valour  pour  oonaentir  lo  dit  billet,  et 
"  k  dtt  JoMph  A.  II<Sbert  ajant  plaids  qua  ann  endoaaomont  avait  4U  fbrg4. 

"  Rt  attmidu  quo  lea  dita  appolanta  ont  inr<(|(uli«reniont  ot  Ul<<gal«ai«nt  appeU 
"  du  Jiigeinelit  flnal  qui  a  ranvoj^  loura  Moeptiona  reapootivaa  ot  maintonu  I'ao- 
'*  Uon  du  <Vwtoand«ur,  lo  tout  par  on  aoul  ot  iii()nio  writ  d'appol. 

"  Qm  l«'dil  writ  d'ap|t)l  6mM6  en  <Mtt9  oauao  aolt  d^lar4  irr<lguli«r  at  1114- 
"gal,  ot  qu'il  aoit  annulM  on  oonN«4|uenoe,et  qu'ordro  loit  donnd  aa  OroiKor  do 
"  cetto  Cour  do  tranamottro  lo  doaaior  en  ootta  oanaa  aa  tribunal  infiSriour,  i 
"  moina  qua  lea  appolanta  fkaaont  option  ot  diSolarent  4  quelle  oonteatation  la 
"prdaont  appel  darr*  a'appliqu^,  at  an  oaa  da  telle  option,  qua  le  pnSaont  appel 
"  aoit  d<^lafd  oommo  non  avonif  ot  ronvoy<<  ft  IVgard  do  la  partio  4  laquollo  il  na 
" a'appliquora  paa ;  lo  tout  avoo  d<$pona  diatraitit  au  aouaaign^S." 

Per  euriim.  L'dmiaaion  d'un  aeul  writ  eat  l^ale.  Lea  partiea  pourront  four- 
nlr  loan  griaft  Mpardment,  ai  le  oaa  j  dohat. 

'  Motion  renvoyde. 

JTarr,  avooat  dea  appolanta. 

Oirouard,  aTooat  de  I'lntlmtf. 

(P.  ».  L.)  .  • 

En  Appbl. 
MONTREAL,  9  MARS  1866.  ■  ,< 

Coram   DOVAL,   ,C.  J.,  AtLWIH,  J.,  ItlXBBDITn,  J.,  DbUMMOND,  J.,   MONDI- 

LET,  A.  J. 
»  t  Ko.7*.  ^ 

DAMB  B.  JOUBBKT,  •(  «ir, 


?> 


Ti. 

JOSBPH  RASOOKT, 


ArriLANTa ; 


Imtimb. 


Jvaa:— Qa'en  app*!,  to'eonr  da  Bane  d«  la  Bein*  pwt  ordonMr  Ui  mlia  n  eaow  d'aa  Uan  qnl  ■ 
qaelqn'inMiCt  dan*  l'ia«Md«l'iiMUiieeporM««i  appal.  v 

Apr68  raadition  des  parties  Bar  I'appel,  la  ooor  a  rencKa  le  Jogement  bterlo- 
OBtoire  aaivant. 

La  Oour,  aprte  avoir  entenda  laa  partiea  par  lean  aT00|ita,  Bar  le  mdrite,  eza- 
mind  lo  doaaier  de  la  prooddare  en  ooor  de  premiere  inatanoa,  lea  griefs  d'ap- 
pel  et  lea  rdponaea  4  ioeax  et  sur  le  tout  mfirement  ddlibdiT^. 

Considdrant  qae  qoant  4  la  aomme  de  six  oent  piastrea  »Teo  intdrdt  4  holt  par 
cent  depois  le  diz  jaillat  mil-hoit  oent  soixante  et  an,  qui  j^rme  la  principale  par- 
tie  de  la  demaBde  (an  oetta  instaooe  et  que  I'intimd  prdteqld  lai  dtre  due  en  Terta 
d'one  obligation  oonsentie  par  I'appelant  aa  R^vdrend  .^oaeph  Maaraalt,  prdtre 
(qai  dtait  aa  diz-sept  fdmer  mil-bait  oent  soixante  et  trois,  s'il  ne  Test  paa  enoore 
aajoard'boi,  bard  de  la  paroisae  de  St  Thomas  d^  ^Piepville,)  laqoelle  obliga- 


"*'J 


^O:' 


Of  QUIRN'8  BlNCn,  Iflflfl,  H| 

l(oa  «at  manUoniKhi  dwu  un  oarUln  ■«««  -«-'-'—  '    a_a^  j     »      ^ 

Cau  LdoT  I»  ^         r*"'""""»»  '^•-  HnWrdt  d«  dlt  R<Jr«r«„d  Jo«ph 
cMuriuit,  do  Ift  aoniiun  inonttonii(k>  o«tt<i  mm,  .'.K-. .       a  j  «-"F" 

il.  /).  AmJy,  avooat  doa  appclanta.  '        • 

'       .  — "  '  »  '  ■        ♦  - 

*  MOMTRBAL,9T«JUjr«;'i8e8. 

r«nm  DTTTAt,  0.  J.,  Gabon,  J,  DauMMOND,  J..  Badomt.  J.. 

No.  81. 
IMTOINi  MALLBTTR,  ' 

Jonn  warn,  uqwiiui.  ""         ^^ 

"^  (PtainlifiH  Court  btlow,) 

Ruporonr. 
OOMPULSOBY  UQIIlDATION-B.y,NDtCATIOH  BY  0UABDIAN-8AI,,  BT  " 

IN80LVBNT. 

6.TI«tU.,pu«h««,...otcI.lmtofr;i.b«^U«prio.paMt«I«o„„t  '    " 

toanattaohmentunaerawntofattaohinentininaolveDoy.    ItwUIb«nM««^ 
Mcnt  la  «impuJaof »  liunidatinB  nmlA^  th^  i-^i /  a  -.^«r^rr^    \  Hi—n- 
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tataU  of  Jtjwph  Gauman  as  defendant.     To  the  seizure  maJl^.  by  the  sheriff 
thereunder  John  Whyte,  an  official  assignee,  now  R68pondent,was  named  guardian. 

Upon  the  return  of  the  writ,  Qauvreau  appeared  and  in  terms  of  the  aot  con- 
tested the  attachment-  u|x>n  t^at  oonteatation  judgment  was  hindered  on  the 
20th  October,  1866,  dissolving  the  attachment  and  dismissing  the  action. 
Morgan  appealed  from^  that  judgment,  which  on  the  6th  March,  1867, 
the  Queen's  Bench  reversed  in  the  following  terms :  "Considering  that 
said  writ  of  attachment  was  duly  issued,  und  the  seizure  and  proceedings 
thereunder  were  duly  had  and  made,  and  considering  that  there  was  error  in 
the  judgment  of  the  Court  below,  doth  inverse  and  set  aside  the  same,  and  re^ 
jeot  and  dismiss  the  petition  of  said  Joseph  Gauvreau,  and  maintain  and  con- 
iim  the  writ  of  attachment  issued  against  his  estate  and  the  seizure  and  pro- 
•eedings  thereon,  with  costs."    The  case  is  reported  11  L.  C.  Jurist  p.  113. 

On  the  7th  March,  1867,  the  present  action  was  instituted  under  the  irisdl- 
TentAot  of  1864,  Amendment  Act  of  1866  <29  Yict.  Ch.  18,  Sec.  9),  upon 
affidavit  in  the  form  usual  for  $aisie  rwendicatu^,  and  with  the  permission  of 
a  judge  obtained  by  petition. 

The  declaration  alleges  the  appointment  of  Whyte  as  guardian  to  the  seiiure 
inade  under  the  above  narrated  attachment  in  Molvenoy,  Morgan  vs.  Gauvreau. 
That  at  Montreal  at  the  date  of  the  issue  of  said  writ  of  attachment,  and  till 
mthin  a  few  days  pist,  a  valuable  brown  horse  of  the  value  of  $260,  formed  part 
of  the  estate  and  effiicts  of  said  Gauvreau,  and  subject  to  seizure  and  attachment, 
as  such.  That  a  few  days  before  the  issue  and  service  of  said  writ,  said  horse 
was  by  Gauvreau  fraudulently  and  secretly  removed  from  this  city,  and  placed  else- 
where out  of  reach  of  seizure  and  in  parts  unknown  to  said  Whyte,  and  in  conse- 
quence said  horse  could  not  be,  and  was  not  seized  and  attached.  That  after 
the  completion  of  the  seizure  the  horse  returned  to  the  possession  of  Gauvreau, 
and  BO  remained  pending  thi  proceedings  on  said  writ  of  attachment  in  the 
Queen's  Bench.  That  within  the  past  week  sai^  horse  had  come  into  the  pos- 
•ession  of  A^toine  Mallette,  defendant,  without  right  or  title,  who  re- 
fuses to  deUver  up  said  horse  to  phintiff,  who  is  entided  to  de- 
mand and  have  ^e  same  as  part  of  the  effects  and  Estate  of  said  Gauvreau. 
That  he,  Whyte,  is  entitled  to  the  benefit  of  oonservatqry  process  i^nst  Mid- 
t  lette,  and  to  the  possession  of  said  horse,  for  the  benefit  of  Qauvreau's  oreditors, 
and  fbr  the  protectbn  of  Ids  estatei  ^i,     v  4 

ConelusionB  io  nsdil  form  of  aotions  en  revendieatum  ind  praying  that  the 
horae  be  declared  to  have  formed  part  of,  ana  ^  be  part  of  the  estate  and  effects 
of  Gauvreau,  and  to  be  the  property  of  said  estate,  «nd  of  plaintiff  as  guardian 
thereto,  and  that  defendant  be  ordered  to  deliver  up  the  horse  to  plaintiff  with- 
out delay,  and  that  in  default  he  be  condemned  to  pay  |250,  as  tbe  value  theraof 
andooBta. 

The  defendant  pleaded. 
,    Ut  That  <m  the  6tii  Marol^  1867,  be  boufl^t  the  hone  from  Oaavreau,  who 

ofibred  it  for  sale  in  a  public  place  in  Mobtreal,  where  he,  defendant,  who  was  a 
•  horse  dealer,  paid  theiefer  $112,  the  highest  pioe  offived  and  WflUlTalue 

thereof.    That  he  aeted  in  good  fidth  and  was  ignorant  of  the  insdvenoy  of 
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2nd.  Th.t  at  the  date  of  the  attachment' In  inaolvenoy,  the  hone  wur  not  in 
GanvreaU'B  po«e«,ion.  was  not  seized  thereunder,  and  tha  WhynaTJevw  i^^ 
possesMon  theifeof  and  consequently  cannot  revindicate 

3rd  Reciting  the  proceedings  against  Qauvreau ;  the  quashinir  of  the  writ  in 

^th.  Di/mMe  m /ait.  .  V 

The  plaintif  answered  generally.    After  issue  completed.  Whvte  havin., ;« 

he  interv^  been  appointed  at  the  meeting  of  creditor  heli  r^LsTth^ 

Insolvent  Act,  official  assignee  to  Gauvreau's  estate,  made  k  LtiT  J      t 

auignee  to  take  nn  the  in.t«na«  i.j-  «.-_..•„  .  '      '  ,.   ***  f  PeHtion  as  such 


the  seicure,  haying 


.  ^ —        vtaurroBUB  esuite,  made  . 

^m,ignu>U>  take  up  the  instande,  his  Ainctions  as  guardian  to 
by  said  new  appointment  ended.  j  ■         « 

On  the  9th  July,  judgment  was  rendered  in  the  S.  C.  r^onk  J  ^  .1.     u 
considering  that  previous  to  .nl  at  the  time  of  the  atlhmiS.i^e:l!t' 
hor«,  was  the  property  of  Gauymu,  and  formed  mt7l^^"'Z\ti 

The  defendant  inscribed  the  case  for  review,  but  the  judgment  was  confirms! 
Whereupon  the  present  appeal  was  taken.  was  confirmed. 

Lanctot  for  appellant.  ' 

1.  It  appears  by  the  ^roc^.  verbal  of  seizure  made  by  Whvte  as  m..H5.„  f« 
Oauvmu's  estate  that  no  horse  was  seised  under  that  atLhment  B^Xl 
^on^tation  thereon,  and  the  pendency  of  the  appeal,  the  horriewas  in  oZ^rl^] 
possession,  and  never  was  in  Whyte's.  This  is  admitted  by  the  de2»Z  W 
cannot  revendicate  that  of  which  he  never  was  in  possessiol  i'tSo.^i; 
»proce«ito.re^»ver  lost  possession  of  property.  *        ««yenqication  « 

2.  If  Whyte  as  guardian  can  revendicate,  he  cannot  obtain  possession  of  the 
horse  without  repaying  to  appellant  the  price  paid  and  the  expWrf  kl^ 
A.  horse,  asfromtheeridenceitis  clear  that  .p>antw«.^oS^^^ 

acted  m  good  faith  and  purehased  in  a  pubUc  placl.  ThJ  sail  was  mSHn^nel 

^6  Amencan  House,  in  Montreal,  and  after  GaUeau  had  before  unsucc<^lL 
offered  the  horee  for  sij^e  at  the  «»me  price,  whif h  was  its  fhU  ..]„«.  XSud 

1  Ti^^r  ^T*"  "•*  ^•"«**«  !f  P™'«--  The  sale  is  Wo^ 
not  ««^/,  the  m«t  respondent  can  claim  is,  tf  at  it  is  annulable,  and  tS.*  onlr 
on  repayment  of  price  and  expem«s,  4c.  Eton  this  the  appeUant  denies.  L 
the  sale  wu  made  in  a  public  place,  marcU  oiivert.  ^  ^ 

the  instaooe  of  Whvte  is  auardinn     ThTZTTT^x  ^"^^"P^^r^W^ 
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bis  potion  in  the  eontest  as  a  guardian  was  untenable.  This  should  not  Be 
allowed  to  coyer  the  defects  in  the  procedure  of  Whjrte  as  guardian,  to  which 
Mallette  had  previouslj  taken  exception  as  above.  If  appellant  was  correct 
in  the  pmnts  raised  with  the  guardian,  he  should  not  after  the  reprUe  d'imtance 
be  condemned  to  costs. 
PerAsitu  for  Respondent. 

1.  Respondent  had  a  right  to  revendioate  in  his  own  name.  The  prefent  pro^ 
oeeding  is  in  strict  accordance  with  the  statute,  29  V.  Ghap.  18,  §9,  where  it  is 
enacted  "  that  the  guardian  appointed  under  the  writ  of  attachment  shall  have  the 
"  right  in  his  own  name,  and  in  his  capacity  as  such  guardian,  but  only  after 
"judge's  order  obtained,  to  institute  any  conservatory  process  that  may  be  neces- 
"  81^  for  the  protection  of  the  estate." 

^.  Appellant  cannot  pretend  ignorance  of  Qauvreau's  insolvency.  The  issue  of 
the  writ  was  advertised  in  the  required  form  andjoonstitutes  legal  notice  of  the 
fact.  Though  quashed  in  the  S.  C.  the  attachment  remained  in  force  during  the 
penlienoy  of  the  appeal,  which  at  onoe  followed.  The  notice  to  the  world  of 
Gauvreau's  insolvency  held  good. 

3.  The  horse  was  sold  to  Mallette  on  the  afternoon  of  the  day  judgment  was 
rendered  in  appeal  in  the  case  of  Morgan  »»;  Gauvreau,  by  Gauvreau,  who  was 
not  proprietor  and,  who  could  not  sell  or  pasa  property.     The  sale  was  made  in 
fraud,  the  horse,  which  is  proved  in  eviience  f3  be  a  iPancy  trotting  horse,  to 
Mallette' 8  knowledge  worth  J250,  was  bought  below  its  real  value,  and  upon  the 
street;  not  iu  a- public  fair  or  market ;  and  without  any  previous  view,  trial  or 
ezaminatiAi.    Even  when  a  horse  was  lost  and  purchased  honafide  inj^e  usual 
course  of  trade  in  a  hotel  yard  in  Montreal  where  horse  dealers  were  i&he  habit 
of  buying  and  selling  horses,  it  was  held  that  it  did  not  become  the  property  of 
the  purchaser  as  against  the  owner  who  lost  it.     Hughes  vSi  Reid,  6  L.  C:  Jurist 
294.    See  also  Matthews  vs.  Senecal,  7  L.  C.  Jurist  222 ;  and  Starke  and 
Henderson,  9  L.  C.  Jurist  238. 
Badglet,  J.,in  rendering  the  judgment  of  the  Court,  9th  of  June,  1868,  said: 
-     On  the  23rd  of  August,  1866,  a  writ  of  attachment  in  compulsory  in8<rfvency 
was  issued  by  Morgan  et  al.,  against  Gauvreau,  under  which  seisure  was  made  as 
required  by  law,  and  Whyte,  one  of  the  official  assignees,  was  made  guardian. 
The  seizure  was  reported  in  the  prods  verbal.    Gauvreau  contegted  the  writ, 
and  by  judgment  of  the  Superior  Court  of  20th  October,  1866,  th«  eontestation 
was  maintained  and  the  writ  was  quash<^,  but  on  the  6th  of  Mafch,  1867,  the 
judgment  in  appeal  reTersed  that  judgment  and  maintained  the  writ,  thereby 
validating  the  writ  and  seizure  front  ltd  date,  and  operating  the  divestment  of  the 
insUvent  of  all  his  estate  and  effects  from  the  issue  of  the  writ. 

On  the  tame  day,  5th  of  March,  1867,  the  insolvent  Gauvreau  in  the  public 
street  in  the  afternoon  offered  the  horse  in  question  in  this  cause  for  sale  for 
$112.    It  was  purchased  by  Mallette,  aiid  the  price  paid  to  the  insolvent. 

The  horse  was  the  property  of  the  insolvent  at  ^e  time  of  the  issue  of  the 

writ,  but  wtw  not  then  teized,  as  it  was  not  iU  his  actual  possession  and  ai 

admitted  b^  Mallette,  « its  whereabouts  was  unknown  to  the  said  John  Whyte" 

(viae  MaOltte's  admission).  The  horse  was  a  fancy  horse,  u»  trotteur,  and  worth 

-from  f3e0-t<r|J0Q.  ^ 
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for^r^'  !^*^">  ^^^^'  '^'  ^""'*'"  *'''*^"«*  »»>•  "q"""*  i«'««W  order 
for  the  institution  of  conservatory  prooes.  for  the  seuui*  of  the  horso,  and  eaiised 
»ame  revmdicatim  to  issue,  under  which  the  horse  was  seued.  This  proceed- 
.ng  wa-  .dopted  under  29  Vict,  eh.  18,  sec.  9.  of  the  Insolvent  Amend- 

"h»L  *K  •   .^r  ?•      ^"'*^°  ^PP^'"****  "■"**'  •  ""'  "^  .ttaohment  diall 
have  the  ngbt  in  hui  own  name,  and  in  his  capacity  as  such  guardian,  but  only 
after  Judge  s  order  obtained,  to  institute  any  conservatory  process  that  may  be 
.    "  necessary  fohtbe  protection  of  the  estate  "  ^ 

Onthe20th  of  April,  1867,  Whyte,  the  i,«a«/ia«,  being  one  of  the  official 
^signees  iws  duly  chosen  auignte  of  the  insolvent  estate  of  Gauvreau,  and  by 
the  effect  of  his  appointment  "  the  whole  of  Uie  estate  and  efiects  of  the  insoi 
^^  vent  existing  at  the  date  of  the  issue  of  the  writ,  and  v>hHKer  seized  or  not 
^^  mzed  under  the  writ  of  attachment,  vested  .in  the  said  assignee,  in  the  same 
^  manner  and  to^the  same  extent  as  if  a  voluntary  assignment  of  the  estate  of 
theinsolventhad  been  at  that  dateexecuted  in  his  favour  by  the  insolvent,  [vide 
Insolvent  Act  or-Gi^srih-seot.  22  of  sect.  3  and  ".^iftoM, »,.  28-9.     VideaLas 
io  the  effect  o/Moluntary  assignment,  sect.  3  andsuh-sect.  7,  of  sect.  2,  Ahhott  141" 
On  the  25th  of  April.  1867,  Whyte  the  assignee  intervened  in  this  cause  in 
support  thereof,  and  claimed  the  horse  as  part  of  the  insolvent  effects  at  the  issue 
of  the  writof  attachment,  on  the23rd  of  Aug.,  1866,  and  therefore  vested  in  him 
irom  that  date. 

The  plea^fyled  by  Mallette  are,  that  the  guardian  Whyte,  not  having  had  the 
possession  of  the  horse,  could  not  revendicate  it  without  paying  to  him  its  price, 
y.C  r.  *'P«"««f*%»^««P  with  costs  incurred,  and  that  having  acted  in  good 
faith,  he  Mallette,  W^  entitled  to  this  payment..  By  his  factum,  however,  he 
confines  his  objection  to  the  last,  his  purchase  of  the  horse  at  a  public  Sale,  and 
his  good  faith,  which  entitle  him  in  law  to  receive  the  price  paid  by  him  and  the 
expense  incurred  for  the  keep  of  the  horse. 

^ow  t»>e  aot  of  the  guardian  was  a  legal  and  correct  one,  necessarily  contem- 
plated by  the  law,  because  the  attachment  issued  could  only  apply  as  a  seizure 
to  hold  the  estate  and  effects  in  the  actual  possession  of  the  insolvent.    This  very 
case  IS  a  proof  of  the  justice  of  giving  power  to  arrest  by  conservatory  procei 
what  the  insolvent  desired  to  withhold  from  his  creditors,  and  the  appointment 
ot  the  assi^ee  and  his  subsequent  intervention-  in  support  of  this  conservatory 
process  rel^act  to  the  legal  act  of  the  guardian  authorized  by  the  Judge's  order 
The  other  question  in  point,  that  tiie  purchaser's  ignorance  of  the  insolvency 
and  his  purchase  in  good  faith  entitle  him  to  receive  back  the  $112  and  the 
keep  of  tiie  horse,  is  met  shortly  by  tiie  fact<  tiiat  the  law  had  publicly  divested     * 
Gauvreau  of  the  horse,  whether  seized  or  not  seized,  from  the  date  of  the  issue 
otthewriti  that  thehorsewM  tiie  property  of  his  creditors  from  the  date  of  the 
issue.    Gauvreau  had  no  right  from  that  time  to  or  over  tiie  horse,  and  he  havin»     / 
kept  the  horse  concealed  and  beyond  tiie  knowledge  of  the  guardian,  could 
give  him  no  more  right  ttian  he  had  at  the  d&te  of  tiie  Issue  of  the  writ     He 
could  not  sell  what  no  longer  belonged  to  him.     The  Sheriff's  advertisement  of 
*a! /Tu°^  ^""^^  of  attachment  as  required  by  Bub.-sect.  8  of  sect.  3  of  Act  of 
M^bbott,  paffe  23,)  yw  m  stated  by  tiic-comnientator  K^pwveftHhird 
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tiofl  from  Mnnittiiigor  participating  in  any  attempt  to  make  away  with -the 
Mtate,  at  ^Hiv6ii*iit  wIm  a  publio  notice  under  the  requirements  of  the  Aot, 
which  bound  llalletteaa  well  as  others,  as  to  Qauvreau  being  insolvent  and  as 
to  the  consequeOoes  of  his  position ;  nor  does  Mallette  oojue  within  th«^  only  pt«^ 
▼isionoftheUw  which  has  refgrenoeJo  this  part  of  jSiiTobjectlons :  see  rfub.- 

MOt.  2of  sect.  8,  of  the  Act  of '64,  (Abbott  65,)  which  provides,  "  that  a  con- 

"  tract  for  consideration  by  which  oredi(brs  are  injured  or  obstructed,  made  by  a 
'<  debtoc  unable  to  meet  his  engagements  with  a  person  ignorant  of  such  inability 
"  and  before  it.  has  beOome  publio  and  notorious,  but  within  thirty  dtfys  next 
"  before  the  execution  of  a  deed  of  aasighmont  or  of  a  writ  of  attaOhment 
"  under  this  Act,  is  voidable  and  may  bo  sot  aside  by  any  Court  or  upon  such 
"  terms  as  to  the  protection  of  such  person  from  actual  loss  or  liability  by  reason 
•'of  such  contract,  as  the  court  may  Qrder."     This  protection  lo  the  ignqrant 
contractor  is  for  transactions  before  public  insolvency  or  within  thirty  days  of 
-  it.    The  language  is  quite  plain  and  precise,  and  if  the  protection  be  allowed 
only  under  such  limited  circugnstances,  it  must  be  manifest  that  absolute  nullity 
follows  when  the  coi),tract  is  made  with  an  insolvent,  whose  insolvency  has  been 
ordered  and  published  in  the  advertisement  of  the  writ  of  attachment  for  publio 
information,  that  he  is  by  thte  effect  of  the  l^w  deprived  of  all  his  estate  and  effects 
and  oantiot  have  any,  even  if  they  come  me  fall  to  him,  until  after  his  final  dis- 
charge from  the  Insolvency  proceedings,  "  which  may  accrue  to  fiim  by  any  title 
whatsoever,  up  to  the  time  of  his  discharge"  under  this  Act.''    We  think  the 
judgment  of  the  Superior  Court  is  correct  and  should  be  confirmed.       '•' 
CAUu^  J.,  dUscuting,  saiJ  :  *  \ 

II  s'agit  d'un  cheVal  rdolam^  par  saisie  revendication  paV  I'intimd  en  quality 
de  syndic  k  la  banqueroute  du  nomm^  Gauvreau,  ,chcval  qui  a  6t6  achel^  et  payd 
par  Mallette  de  bonne  foi,  ainsi  qu'il  le  pretend. 

Nul  doute  qu^lc  cheval,  lors  de  la  faillite.  de  Qauvreau,  lui  appartenait  et  que 
plus  tard  il  ne  pouvait  en  disposer  en  frauide  de  ses  cr^anoiers;  que  le  syndie 
eomme  tel  avait  droit  de  revendiquer  .le'dit  cheval  et  le  jugoinent  qui  d^lare  ' 
Talalile  la  saisie  revendication  qu'il  en  a  faite  entre  les  mains  ^e  Mallett^,  est 
correct  ]  toute  la  difficult^  roule  sur  la  question,  savoir,  si  Mallette  a  droit  d'etre 
rembonrsd  de  ces  $112  qu'il  a  pay(^es,  ou  a'iVh  6\&  justemeDtcondainn^  &  remetti^ 
le  oheval  sans  remboursement  et  i,  payerjee  fraisi 

La  vente  f^  par  Qauvreau  est  sfirement  entaohte  de  fraude,  lea  oirconstanoes 
prouv^  le  d^mbntrent  olairement ;  lorsqu'il  est  tornb^  en  m^nvaises  affaires  et" 
qu'ika  craint  la  saiaie,  il  a  remis  le  cheval  an  nbmm^  Pattenaude,  avec  lequel  il 
parait  s'dtre  entendu  pour  le  soustraire  &  la  saisie.    La,,  vente  s'en  est  faite  le- 
jour  mdme  oi^  a  M  rendu  le  jngement  qui  d^lai>ait  Qauvreav  en  faillite.  On  ne 
peut  douter  que  tout  oela  ^tait  fhit  dans  I'inteniion  frauduleuse  de  soustraire  le 
montant  de  ^cette  vente  du  ooatr61e  da  syndic.    Une  vente  de  cette  espdpe  est  f^ 
pronvte  et  d^arte  nuUenon  Beulement  par  le  droit  oomman,mai8  spteialement 
par  la  clause  8  sect.  3,  de  I'acte  de  1864,  ch.  17,  (Insolvent  Act)  mais  oette  nolUttf 
n'affecte  I'aote  quant  auz  tiers  que  dans  le  Qas  seulementoil  lafperwnne  aveo  qui 
il  est  fait,  est  en  connaissuioe  de'  la  fraude.    Xa  loi  sous  oette  r^rve  est  positive, 
«t  d'ailleurs  n'est  autre  ohoQe  que  TezpresBion  da  droit  eomman  atiqael  eHe  eit 
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oonfome     Si  done  le  tiers  n'.pa.  ptrtioipiJ  A 1.  fhiude  da  vendeur,  k  «nt. 
qui  •  .a  hea  est,  d'tprig  les  oiroonstanoes,alille  oa  biea.ii8nir.ble. 

T«  effet.  du  faOl,  dws  la  propri<5t<5  da  syndic  ponr  le  btfn/fice  de. 
crd.no.ers  G.avre.a  n'dtait  pins  propri<5t«,e,  ne  poa%.nt  vendre  v^Lbll 
•ment  le  chev.1  en  qaesUon  s«iv.nt  I'ltrtiole  1489  du  Code  C.n.dien  U 
»jndio.y«tdono.dro.t  deles  revendiqaer  et  toate  1.  difficoltiJ  qa'on  .  Mu 
d.ns  1.  wnse,  qoant  A  s.  qa.lit«  de  gardlen  d'.bord,  et  de  syndic  eLite.  sa^l. 
repnse  d  instance  oa  intervenUon  etc,  tont  ceU  n'est  d'.ucane  force  on  Valear 
La  s^ie  reyend.ct.on  devait  fltre  maintenae.  Maia.Midlette  devait-U  perdre 
„.T  W  '  T  ""^"»**'^  P~»'^?  J«  "•  le  crois  pas,  et  yoici^oar- 
ILu  \  T  T  f  ™'"«  P^  «*  ''««*«  »°  d«vait  etre  regard<5  comine  nal, 

I/tT  IT       '  *"^*^"  *  P'"^"''^^  **""«  '"^  ^™°^^'  "  ^tait  da  devoir  da  syn^ 
d.c  (Int.md)  de  prouver  mx  terines  da  statat  (1864  ch.  17,  s.  8.  p.  3  )  aue'la 
vente    qa.    lai    dt.it   fait    6tait   dans    le   bit  do  fraader   le^^JilZ" 
non    soalement   cette   pretention    n'est   pas  p,t.avde.  «ais  le  oontraire  esl 
dtabli  4  mon  entiere  Satisfaction  par  le  nommd  Marchand  et  par  Gaavreau 
luMneme  entcndus  oomme   tdmoins.      II  est'  dtabU  qae  MaUette  connaissait 
4  pewe  Gaavreau  lors  de  la  yonte,  que  de  fait  ils  no  s'dtaieat  jamais  parld  •  ce 
qu  Js  d^ent  tons  deux  exdut  touto  probability  de  collus^,.    L'achat  n'est'pas 
f«.t  par  Wallettelu.-n.6me,  mais  bien  par  Marchdnd,  son  agent  Whomme  d'affairV 
qa.prouvca«s8.quel'aiBent  a  «d  payd  comptantpar  Mallette  A  Qauvreaa  en 
presence  de  Marchand,  q^eJa  vente  a  dtd  faite  publiquemcnt  dans  laVacc  oi  so  ' 
fa.tgdndralement>  vente  de  chevaux,  qu'il  y  avait  alors  dans  oottokce  d'au-*. 
tres  chevaux  A  vendre  et  an  bon  notabre  d'aoheteurs,  que  le  prix  pl-^tait  le 
plus  ha,it  pr.x  offert  et  Sous  les  circonstancos  de  la  vente  de  ce  chevaWl'en  un. 
mot  ,1  n  y  a  eu  de  la  part  de  Malletto  rien  qui  pent  indiquer  la  fraude  oA  con^ 

najssanoe  dp  oe  fait,  o'est  A  dire,  de  la  fraudopraUqude  par  Gaavreau 

Cos  t6mo.ns  qui  sur  tous  ces  rapporti.sont  tris  positife,  no  sent  contredits  par      ' 
auoune  preuv,  de  la  part  de  I'intimd,  qdi  ne  fait  entendre  que  Gauvreiu  quilt 
en  favour  del  appelant  etenomrndBoudreau  qui  dansles  transquestions  parle 
da  regwt  qa'A  manifesto  1  appelant  d'avoir  achetd  le  cheval,  lorsqull  .  apprisTes 
cu^onstanoes  soot  lesqueUls  la  vente  avait  6t4  faite         '    "^   "  *  "PP™  ^*"' 

tontllT^""-?"*^?""^'''"^""  Malletteay.nt.gide  bonne  foi  dan's     ' 
touteoettet«ns«,ti?n,.edoitpysperdr«k  Leiugementaurait 

daim«floorder.etederofffeqa'ilafMtedele«m.ettreenl«irembows.nt  • 

anmotla  ven^aunut.da  etre  ddclarde  anpnlable  seulement  etCluede 

£r"i"    ■J*.?^™ *^f*'"*''^«  J'^"«"*H?ddclveraisleditintimdpiopri<. ' 
toue  da  cheval  j'ordonnerais  .u  dtfendenrappelant  de  le  lui  remettre,  riSis  ^o^ 
lement  en  pi^le  syndic,  le  remboarsa|t  de  la  somme  payde  atec  ddpoM  duu,  les 

q.aaavMtde«5clan^|rle  cheval.^      .  Jadgmont  ocUmed.  ' 

^PcrAtnir  <&  ^in«ay,  for  Respondent.        '  .       •     . 

(».A.B.) 


'  ' 


J     1 


1^ 


.«• 


•    *  ■    V 


236 


CIRCUIT  COURT,  1866. 


/ 


CIRCUIT  COURT. 

ST.   HYAOINTIIE,  SBPTBUBBR,  1868. 
*  *  Coram  SiooTTl,  J. 

,  No.9104. 

J.  0.  Leclerc,  plnatiff,  qui  tom^  tb.  Z.  Blanchard,  defendant. 


llBLD!— lit  Thkt  the  Mtten  "  C.  O.  8."  do  not  lagsllj'  espraM  tba  eaptolty  of  k  oommiaflonar  to 
-   reo«iTeaffl(UTitiirnothlnKaior<in  tha'docunantattMtihequftllty. 
2iid.  Hut  iuoh  eommlHioner  mutt  indiont^  th«  OiHtriot  for  whiob  he  li'tppointed^ 
8rd.  That  the  Ut  Beot.  of  Chap.  48,  37,  28  V.  (JSM)  o(,,tbe  French  *enlonof  tho  h.  C.  C.8. 
oontaini  an  error  and  a  fatal  dliorepanoy  with  tho  object  of  tfie'itatato^an'd  tbi  Engltiii 
Tenlon  miut  be  followed  for  the  allo'gationg  ol  the  affldavit  required  in  qui  tam  actioiu.       -^ 

^Plaintiff  claimed  by  his  actioa  the  peaalty.  of  £50  enacted  by  chap.  65 i 

of  the  L.  C.  C.  S.  -        .,   '        -* 

The  plaintiff  had  fylod  with  his  fiat  tho  affidavit  required  by  sect.  1.  of  27^ 
28  V.  chap.  43.  '  ' 

This  affidavit  purported  to  have  bedn  received  at  Montreal,  before  "  J.  A. 
Labadie,  C.  C.  S.''     It  was  drawn  in  the  Fconch  language  and  contained  tlfc 
°.  words  of  the  Istdeot.  yis:  "  ni  do  so  procurer  d  lui  mdme  (le  d<$posant)  lucun 
avantage."  , 

V  The  action  maa  net  by  an  exception  '.'  &  la  forme  "  grounded  mainly  on  two 
points,  viz :    I  ' 

Ist.  That  the  affidavit  required  by  law  for  tho  issuing  of  the  writ  of  summons 
did  not  appear  to  hava-bcen  tal^en  before  any  authorized  officer. 

2nd.  That  it  did  not  contain  all  the  alle^tions  rec^uired  by  law. 

After  the  falling  of  said  exception,  a  juqtion.  to  quash  the  affidttvit  and  to  dis- 
miiss,  founded  on  the  above  two  heads,  Was  presented,  and  the  parties  heard 
upop'it.  "  /  . 

It  was  argued  on*  behalf  of  the  defendant,  that  the  only  indiodtion  of  Mr.  J. 

Ac   Labadic's  authority-  to  receive  the  affidavit,  was  the  letters  "  C.  C.  S." 

written  below  his  name  underneath  the ^'ura<.     That  these  letters-had  no  l^al 

meaning  by  themselves.  Supposing  them,  besides,  to  signify  "  commissaire  do  la 

Cour  Sup^rieure,*'  they  were  still  insufficient.    For  sec.'  10th  of  chap.  32  C. 

S.  L.  C.  authorised  the  appointment  of  commissioners  for  particular  districts  as 

for  bailiffs,  and  iu)t  for  all  the  dis&icts.  Such  commissioners  qad  act  only  as  com- 

missiongrs  fot  twit  respective  district,  although  affidavits  so,  taken  may  be  used 

in^9iny  other  dytriet.*  Hence  the  necessity  for  a  commissioner  to  mention  the 

aistrict^r  whi^  he  is  appointed. 

\       The^^ig^^b  in  the  i^davit  that  jihe  plaintiff  did  not  intend  tq  obtain  any 

\  advanti^rfo|f|iimsclf  in  bringing  his  qui  tam  action,  although  agreeable  to  the 

^renc^  Ver$ion  of  Uie  statute,  was  contrary  U^  the  obj^t  in  view,  and  to  tho 

whole  tenor  of  the  la^  requiring  such  affidavit.     There  was  evidently  a  mistake 

,  on  that  point  in  the  French  version  (chap.  43,  27, '^8  V.  (18G4) ;  the  English 

version  was  no  doubt  conrect  and  must  prevail,  y   ,      •.       i 

The.  Court  thought  the  abpve  ax^nkent  so^nd,  and  giving  judgment  ac- 
cordingly, granted  the  motion  and  dismissed  the  It&tion.  y 
•      JVaJj^fe  ancf/'a^nuefo,  Attonleys  for  plaintiff. 

CAajrnon, /Sto0Me  an(f  Zrancfof,  Attorneys  for  defendant.  V 
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IN  INSOLVENCy,  1868. 

MONTREAL,  SOth  SEPTEMBER,  1868. 

Coram  Tobbancb,  J.' 


No.  W7. 


i»W,    oil,  - 

,      In  re  Warminlon^ei  «).,  IpsolvcnU,  John*7Tenr,  Jone,,  Aseignce.  and   William 

Warr(Hnton,  Contestant. 

y.  ^^'THHoLDiNQ  MONEy8-29  vioroAP.  18,Seo  29 

Torrance,  J.-^A  petition  has  been  presented  by  the  assiRnee  wavinL^  for 

ri43t'r"?v''""'""*' ""'"•""  Warmi„ton.Lhe  do^7thcLo 
«43  to  the  petitioner,  ^r  go  to  gaol.     The  petition  sets  forth  that  avolunrv     ^ 
assignment  was  ™„<le  by  William  Wa.^,inton  and  his  brother,  John  Hen  J 
Warm.nton,to  the  petitioner  on- the  30th  June  last;  that  the  uWafadv^ise 
ments  had,  for  ijiore  than  three  weeks  previously  been  dven  uZ  .f^ 
vnder,  the  Insolvent  Aet,  e^Hug  upon  the  crJ/torto'Zt  Ld^^^^^^^ 
assignee;  that  while  the  meetipg  was  Li„g  called  the  said  W^I^Clin 

■  oTfh     *'';.,"^'8nee  to  be  appointed,  but  whieh  he  negleeted  to  do.     The  prayer  , 

over  irTv't  *''.?'  '"^"'"°*  "^  ''^'"^'^  -<»  «'<J«red  to  dSr 
over  to  the  petitioner  the  said  sum  of  ei43,  and  that  in  default  of  sueh  delivery 
m  eonfornu  y  with  the  order  to  be  made,  the  said  William  Warminton T  ' 
imprisoned  in  the  eonimop  gaol  of  this  dltriet  for  sueh  time  not  e,c"  dTn«  a 
year  as  may  be  ordered.  «xceeaing  a 

The  jjvolvent,  William  Wurminton,  answers  the  petition  by  allegins  in  sub-  ' 
s^nce  that  it  is  Unfounded  in  law :  1st.  Beeause  it  appears  b/theSo„  ha^ 
the  sum  of  money  was  not  received  after  the  assignment,  or  after  fhe  III 
ment  of  an  assignee  .2nd.  Because  the  facts, set  forth  in  the  petition  Tnot 
show  any^fraud  on  the  partof  William  Warminton.  3rd.  Because  the  alkgation 
of  the  petitioner  are  insufficient  in  fact  and  law  to  justify  the  conclusions  taken 
m  #t.  4th.  Because  the  petition  is  unfounded  in  fact  and  In  law ' 

Witnesses  have  been  examined  in  support  of  the  petition,  and  it  appears  that 
while  the  meeting  of  the  creditors  was  Wng  called,  William  Warminton  acted 
^  ^nt  of  the  creditors,  and  promised  them  to  account  for  and  pay  over  all 
•  rJr  T^'f^'^^^J-  ^^  '*""'^''  *'*'"e  out  of  his  gestion  as\^gent,  and 
1  •  T."f^«  K?'^.'^*''''"  the  15th  and  27th  June,  William  Warm  nton    " 
received  tne.O^f  which  he  has  given  no  satisfactoiy  iooount,  norany  account 
whatever,  and  his  attorneys  have  also  fyledto  admission,  admitting  the  allega.       - 
t.on8ofihepet,t,on,«8auf  rall^4ou;efait  ^u'il  aurait  touohtf  des  aigeL  * 
oa effeta  aprSs  cession  faite  &  ses  cr^anoiers,  etqu'il  les  tetiendrait » 

Z?T*i^"T_'J'''°P°*^^  Vice.  18,  s.  29.  being  the  amendment,  tn  iK  ' 


I 


\ 


Inw>lv<?nt 


Act,  In  support  of  his  demand,  and  it  enacts,  tWerd^^Tiftiitif 
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Vfarmlntoii 

ctal., 

•4.11.  Jonoi 

and 


insolvent,  on  or  after  oomion  of  hia  estate,  retains  and  withholds .  IVom    the 
ossignoc,  without  lawful  right,  any  moneys,  the  assignee  may  apply  for  an  order 


.  miSo^""  """''  "»  "«"«'''  '"  •'>°  P''«'w«t  oa»e-     I  ««"  compoliod  to  give  the  ordf^r.     The  1 -I 

Insolvent  had  the  money  between  the  15th  and  27th  Juno,  and  I  murf^ossamo 
.   fhnt  he  continued  to  have  it  on  and  after  the  30th  Juno,  as  ho  has  nMoadod 
anything  in  disehorgo  of  the  demand.  ^  • 

Tlio  judgment  is  motioi  as  follows :  Having  heard  the  petitioner  by  his 
<Sounsel,  praying  that  William  Warminton,  one  of  the  insolvents,'  be  adjudged  ' 
and  ordered  to  doliiTer  over  to  the  petitioner  the  sum  o(  8143,  cy.,  and  in  dpfauU' .  - 
^  of  such  delivery  in  conformity  to  the  order  to  bo  made  in  the  promises,  tho  said 
William  Warminton  bo  imprisoned  in  tho  common  gaol  of  this  district  for 
such  time  not  exceeding  n  year  as  may  ta  ordered;  having  heard  tho  said 
^^  William  Wnrminton,  by  his  counsel,  in  support  of  his   answer  fyled  to  said  ^ 

petition ;  having  examined  the  pleadings  and  evidence  of  record,  Jind  seen  tlio ' 
admission  of  tho  said  William  Warminton,  and  duly  deliberated  Jk>hsidoriog 
that  the  said  William  Warminton  and  tho  firm  of  Wartnlnton  Brothers,  on 
and  before  the  15th  Juno  last,  were  in  a  state  of  insolvency,  and  so  continued  to 
be  till  on  and  after  tho  .30th  of  June  last,  date  of  the  assignment  monti^nod  in 
said  petition:  considering  that  tho  said  insolvents  before  tho  said  15th  June  \ 
last  had  duly  convoked  a  meeting  of  their  creditors  to  elect  an  assignee  to 
whom  the  said  assignment  might  bo  made :  ,      '  " 

Considering  that  during  tho  delays  which  ran  while  the  said  meeting  was 
being  called,  and  especially  between  the  16th  and  27th  June  last,  tho  said  Wii- 
liam ,  Warminton  acted  as  the  agent  of  the  creditors  of  tho  said  firm  of  Warm- 
inton BrotherP,  and  promised  to  said  creditors  to  account  for  and  pay  oyer  to 
the  assignee  to  be  appointed,  any  and  all  moneys  which  should  como  ifto  his 
hands  arising  our  of  his  gestion  as  such  agent :  T        .' 

.  Considering  that  during  said  period  between  15th  and  27th  Juno  last,  the 
said  William  Warminton  received  of  said  moneys  a  sum  of  $176.0G,  of  which  ho 
hath  rendered  no  account,  and  hath  refused  to  pay  over  and "  deliver  to  the 
petitioner  in  his  said  capacity  tho  sum  of  «143,  demanded  by  tho  said  petition, 
portion  of  the  said  sum  of  $176.06,  although,  thereunto  requested,  and  therefore 
that  the  said  William  Warminton  retains  and  withholds  from  tho  said  John 
Henry  Jones,  the  petitioner,  in  his  said  capacity  of  assignee,  the  said  sum  of 
$143,  without  lawful  right : 

Therefore,  I,  the  undersigned  judge,  do  order  thq  said' William  Warminton 
to  deliver  over,  to  tho  said  John  Henry  Jones,  in  his  said  capacity,  the  said  sum 

of  «143,cy.,withineightdaysfrom  thedate  hereof.and  indefaultof  such  delivery 
in  conformity  with  the  present  order,  I  do  order  and  adjudge  that  the  said  WilUam 
Warminton  be  imprisoned  in  the  common  gaol  of  the  district  of  Montreal  for 
.     and  during  the  term  and  period  of  throe  calendar  mdnths. 

—      J    .r  r«     ,     .  -    -  -        "         ,.i-^-     ^-^        Petition  granted, 

il.  iV.  cTAaWa^d',  for  Insolvent.  \ 

J^  A.  Perkins,  jr.,  Cmmaet 
D.  G'trouarc/,  for  Assignee, 
(j.ie.)  ■,  : 
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IN  Il/SOLVENCY. 

MONTREAL,  8th  OOTOBBn,  1868.' 
Coram  Torranob,  J, 
■' ,,  ■;-;;^      No.  m. 

In  ro  Andre.  Afac/arlane  etk.  In«,Ivont«;«„d  Jan^a  Cb«r^  Official  Aaaignco 
.        Petitioner,  u^:A.  R  St0wart,  oontosting. 
ABSIUNUEN^  or  OOPARTNIRsniP. 

Oour'nlfl'^A"'!^''^  ""*,!"• "'""°'  'P  '^'■""  "''  '^  the  petition  Of  James 
sZl  Offi  .  A  '^"""'•'""^;"=  '•^"'''.'^'^^''^  l«t  of  September  laat.  A.  B. 
Stewart,  Offieiaj  Assignee,  to  whom  the'asiigr^ent  in  this  eause  was  mlde  was 

said  A.  B^  Stewart  was  then  ordered  by  the  ch3ditors  to  deliver  over  to  th! 
petitioner  the  estate  of  the  insolvents  as  well  as  copartners  as  individuallv     tha 
•    r'       IT  '"','^^""«<»»«  -»''«-°h  doUvcry.     The  conclusion  of   hi  It 

t.onjs  that  theperformance  of  A.  B.  Stewart's  duties  should  beenforced,  and  h^io 
ordered  to  deliver  to  the  petitioner  the  estate  of  the  insolvonte,  as  well  as  copart 
ne«  as  >ndmdually  w.th.n  such  time  as  may  be  fixed,  and  that,  in  default  of  h  s 
80  domg,  the  said  A.  B.  Stewart  be  declared  in  contempt  of  Court,  and  that  ho 
be  impiwioned  in  the  common  gaol  of  the, district,  &o. 
A.  B   Stewart  has  fyled  a  written  answer, 'ah<l^ilegos:  Ist.  Thattheinsol 

"2nd  YhTA^t^'r'r  ''f r'''"'  ""'^'  '''^^  -  copartnelhi; 
2nd.-ThatA.  Macfariano  had  a  private  estate  and  private  debts  to  person- 

who  were  not  creditors  of  the  partnership,  arid  for  part  of  these  debts  bk  indi 
Vidual  estate  was  hypothecated.       *  " 

Jd.  That  on  the  22nd  February,  1868,  A.  Macfarlane  made  an  assignment 
individually,  under  the  Insolvent  Act  and  amendments,  to  A  B  Stewart 

4th.  That  on  the  17th  day  of  the  same  month,  the  coparthership  executed  an 

assignment  to  the  same  assignee.  ■«"  nu 

5th    Thatthe  meeting  of  creditors  mentioned  in  said  petition  was  a  meetine 

of  creditors  of  the  copartnership,  and  not  of  the  individual  creditors  of  Andrew 

Macfarlane,  and  the  individual  creditors  were  not  present  nor  called  on  that  day 

6th.  That  the  said  meeting  of  creditors  was  not  called  or  held  for  the  porpose 
7r7^.:  '^ee,  and  the  creditors  present  had  no  power  to  wmo^X! 
7th.  Ihat  A.  B.  Stewart  was  desirous  and  oflFered  to  resign  the  office  of  as- 

ugaee  of  the  copartnership,  retaining  hisl  office  as'  assignee  of  the  estate  of  A. 

Macfarlane  individually.  \^ 

.1.5 ^-.Z.^*  r°  !^^-  ?•  ?*«^«>rt  bad  des.W"to"r««gn  )iis  office  of  assignee  to 
t}^r  individoal  Mtu^  Lu  had  uo  power  or  amhorl^y  t6  do  w  «t ihe  saidZetiDg 
wbchwM  not  tmeeUng  of  tlM.  individual  creditors.  *^' 
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.1 .1  .""*      »th.  That  th«  Mid  A.  B.  Stowtrt  wm  duly  sppointod  uaigiiM  of  the  indiTidaal 
Jifci.  Court,  ^,^j^  ^j.  t|,g  „jj  Andrew  Moofarlano  :  th*(  he  bu  never  boon  romovod  from, 
A.B  Htawart.  not  has  ho  roiignod  nuoh  offioo,  ondthatho  b  atill  tho  (wnlgnco  thereof,  and  that 
tho  laid  James  C(rurt  haa  no  ri}^ht  to  meddle  therein. 

lam  of  opinion  to  grant  the  prayer  of  the  petitioner.  I  consider  that  tho  asaign- 
ment  of  t!io  17tH  of  February  had  tho  effoot  of  eonroying  to  and  Testing  in  the 
aaaigneo  tho  separate  as  well  as  tho  oopartnorship  estate  of  tho  insolvents.  As  to  ' 
the  assignments  of  tho  22nd  of  February,  as  showing  tho  intention  of  tho  insol- 
vents, they  availed  nothing,  if,  as  I  conoeivo,  thoosMignment  of  tho  17th  of  Feb- 
ruary had  tho  effect  of  convoying  tho  separate  as  well  as  joint  estates.  I  would 
refer  counsel  to  tho  following  clauses  of  tho  Insolvent  Act  of  1864:  sec.  2, 
§g  7  and  9 ;  see.  3,  gg  9  and  22 ;  see.  4,  fi§  8  and  13,  which  imply  that  there  is  one 
assignment,  and  one  only,  to  vest  all  the  estates  of  tho  insolvents  in  the  assignee. 
In  addition  to  the  authorities  cited  ot  tho  bur,  I  would  refer  to  the  following  in 
the  same  scnso  :  Lindley,  partnership,  pp.  929,  930,  and  note ;  Qow  on  partner- 
ship, p.  267 ;  Story  on  partnership,  §  376,  n.  (1 ) ;  Collyer,  partnership,  §  853 ; 
Henley/on  Bunkniptcy,  cap.  4^  {^  4.  To  cite  frem  one  of  these  authorities:  Oow 
says,  y  Therefore  after  such  assignment  n<»  property  of  any  kind  remains  in  the 
bankrupts ;  and  nothing  can  bo  taken  by  tho  assignees  under  a  sopardte  commis- 
sion  subsequently  sued  out  against  any  one  of  them." 
■  It  was  admitted  at  the  argument  that  the  nomination  of  Mr.  Court  as  assignee 
of  tho  copartnership  was  regular,  leaving  for  tho  judgment  of  tho  Court  tho  one 
question  whether  the  assignment  of  the  17th  February  Vested  in  tho  assignee  tho 
separate  os  well  as  the  joint  estate.  I  am  of  opinion  that  the  one  assignment  of 
■ ,  „  tho  17th  February  was  sudicicnt,  n|id  have  prepared  a  written  order  in  tho  fof- 
lowing  words :  '        ^ 

Having  heard  the  petitioner,  James  Court,  by  his  counsel,  on  his  petition  fyled 
"on  tho  0th  of  September  lost,  praying  for  an  order  addressed  to  tho  said  4.  B. 
Stewart  to  deliver  to  tho  petitioner  tho  estate  of  tho  insolvents  as  well  ns  copart- 
ners as  indiyfeluallj^  and  having  heard  the  said  A.  B.  Stc;(vart  in  answer  thereto, 
having  examined  the  pleadings  and  evidence  of  record,  and  duly  deliberated  :       / 

Considering  that  tho  insolvents,  Andrew  Maofarla^to  and  Robert  Macfarlam^^ 
both  5f  thesaid  city  of  Montreal,  dry  gpods  mercKanis  and  copartners,  o^ing 
on  business  as  such  in  Montreal  aforesaid,  under  the  name,  style  ajidfirm  of 
Andrew  Macf^rlane  &  Co.,  on  the  17th  February  la^t,  made  an  assigir^ont  under 
the  provisions  of  tho  Insolvent  Act  of  1864, jof  all  |1ieiEostato  and^^ets,  real  and 
\,  personal,  of  every  nature  and  kind  whatsoever:  X    ^ 

Considering  that  tho  said  assignment  of  the^i7th  Foki^y  had  the  effect  in 
law  of  assigning  and  conveying  to  £he^id  A>  B.  StMTtot,  as  such  assignee,  as  / 
,  well  the  separate  and  individual  estates  and  ejects  mA  and  personal  of  the  insol-/ 
.  Teots'as  their  copartnership  estate  i                   /                                       / 
•^^'OOMdering  therefore  that  the  several  asgWnents  by  the  said  Andrew  Mao- 
V  farlane««^  Robert  Bfaefarhnejospectively^ade  on  the  22nd  of  Februar/last 
to  the  sai^  A.^.  Stewart,  had  no  legal  ejRct  or^validity : 
^               Consirflring  J^  at  th^  hearing  of/^is  petitien  the  said  A.  B.  Stewart,  by 
big  eounadj^^j  ' " —  — '~^ '~^ — '~ 
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individual  c»t.to.  3f  th»  ..id  And  "w  W.X  Jc  and  it  Ti/':  T "^  ""^  ^  "•-"'««• 
Uvoly.  w  1  norttfi^no  and  Robert  Hr.cf.rlano  raipco. 

Con«ido||iig  that  tho  .aid  potitionor  A  H  fli«-»,»  .    . 

br  Ia.t.  duly  rcnovcd  fro„  L  o  Jo^^u  htZ  1 77     f   '* ''f  '*P''«-^  ' 

estate,  of  tho  iniH)Ivottt«;  and  th«  «.l,l  r    """.r'*^""  «f  »»>«  Join*  -nd  wparal) 

r,  the  undormgnod  judge,  do  order  tho  .aid  A    B    Stow*,*  ♦.  i  r 
tho  potitionor,  tho  «.id  Jame.  Court    in  hi.  .«i  i  ■       I       ''°'"'*"  "P  ^* 

estate  of  tho  inwivcnt.  a.  wnM  ..  .  ""P"'"*^  of  ««ig„oo,  tho  wid 

fro.  tho  day  of  th:dat;  he^     th^^^^^^^^         '"'^^'^"""^'  -»»>-  «Sght  day. 
according  to  it.  .uffioionoy'"^'*  wth  cost.,  payable  out  of  tho  ctaJo 

//«».  J.  ^.  C.  Abbott,  Q.C.,  for  .1.  A  Stewart  ^'""'°"  «™"'.**^- 

Otrouard,  for  Official  ABsignco 

(J.  K.)  ^  •  . 


^ 


A-^-\ 


-  IN  INSOLVENCY,  1868. 
MONTREAL,  30th  SEPTEMBER,  1808. 
Coram' ToBRANCE,  J.      > 


% 


K0.13T. 


I. 


ADJOCBNED  MEETINO  OF  0BEDIT0B8. 

Um.  Inwlvont  Aotfor  wwUn^  of  cnHllto«         *       •<J«rti«m.nt.  ud  notlooi  roqulwd  by 

1'OBBANOE,.  J.— This  i.  a  Mtitloa  bv  J^moTrZ^l     «  •  .        . 
«P  that  by  a  ra«,lution  of  the  c^diZ  of  th!Zfv2  Tl   T'^T'  "^"'"S 
for  tho  purpow,  to  wit    at  an  adT™.™  -i  ^      ^'    ^''/"'^^"^'^"'yi*"*^ 

examinatLTtho  in^l^:  L.ndT    e  TdeH^^^  '"  '''  ^* 

Alexander  Buchanan  Stewart,  the  JlTZ     'tV   ^'^  *"'•"**  e*""*""*"^'  ^ 
Md  the  petitioner  appointed  isignr  t1  Im*     .    ^  "^"^*'  «""°^< 
«*«,»  of  tho  removal!?  Mr  stX    and  ttHh       .r^'**  u '"  "^  '^'  ^'^'^^ 
upthe,-».to„.,iahi.pk,;e  '  ^^'*'''^'**'*'""''«"^^^^^^^  *»  fko 

Jo^;i:::rn?jr'°"  ^"  ^"--^  ^-  *-«  p-  °^*^e  -»-*..  who  w. 

genenJly.  to  iMtapU^i^qn  ^.^  ;«,!,  m.^     tl„  _  '°^  ^^^  of  wteir  estate 
;r      .. -'       "-xi"-"^vii  ma  i£f,n  juiv.    Ti«.  nioeiiug  W4l  flien  held  and 

■in  k.lJ  ._J    .  J|. 


jr  «yourpea  10  the^  June,  w»n  It  was  again  held  and  adjourned  to  the 
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It* 

HMfltfUum 

*%  al ,  anil 

t'««rl. 


I     • 


"ip?*"^  23rd  of  JnM,  ind  th«n  •(p^ii^  it  itm  Iwli)  and  tdjoarefld  to  Ihk  lit  8«pt«mh«r, 
k!^^!^''  *"*'  "^  *^^  *'*7  ^>"  rotuovftl  of  Mr.  Htiiwart  and  th«  noiubatiou  of  Mr.  Court 
took  pliM.  I  . 

Tho  iniiolvontii  at  tho  hiring  took  two  objimtion*  to  th«  petition,  lit.  That 
Mr.  Qtowart  Hlumld  liaro  liad  notice  of  it,  wiiich  ho  had  not.  2nd.  That  tho 
adjournment  to  the  lit  Heptenbor,  having  takon  plaoe  without  adTertiaementa 
and  notiooa  auoh  oa  n»{uirod  bj  tho  Inaolvont  Act  of  1R64,  Seo.  11,  the  rvmoTol 
of  Mr.  Htuwurt  and  tho  appoirttniont  of  Mr.  Court  on  that  day  waa  a  nullity. 

A»  to  tho  flrat  objection,  f  do  uot  think  that  any  notice  to  Mr.  Stewart  waa 
nccoMMry. 

An  to  tho  Hocond  objection,  T  havo  alwayM  been  under  the  improaaion  that  an 
luljournmcnt  duly  ina<lo  at  tho  original  and  auboequent  nieetinga  waa  aufflolent 
to  render  Talid  the  adjourned  mooting  without  any  notices.   Our  Aet  ia  aileut  on 
the  aubjeet,  and  I  find  an  authori^  ift  tho  Kichequer  and  Ilouao  of  Lorda 
caaen  which  I  conwdcr  quite  in  p^lnt  and  n^ainHt  tho  protoniiion  of  the  defon- 
dantH,  tioaddiuK  va.  Lorant,  15  Jur.  956,  A.D.  1 851.  The  oonoluftiona  of  tho  peti- 
tion aro  therefore  granted.  ^^  '    |.  u. 
The  judgment  is  aa  followB :  # 
Having  hoard  tho  petitioner,  Jamea  C^urt,  in  bin  quality  of  asiilgnoe,  &o., 
and  the  inaolvonts  iu  annwor  thereto,  by  their  counsel ;  havingozamined  the  plend- 
'ngsand  ovidonoo  in  thiH  niattor,  considering  that  the  meeting  of  the  12th  May 
oflt  was  duly  called  for  tho  pul^io  examination  of  tho  insolvents,  and  the  order- 
ing of  t^o  aflFairs  of  their  estate  generally,  and  that  said  meeting  was  then  duly 
held,  and  that  tho  removal  of  A.  B.  3towart  as  aasignoo  at  that,  meeting  would 
hove  been  volid :                 ,        . 

Considering  that  tho  said  meeting  was  formally  adjourned  to  the  9th  Juno, 
tost,  and  from  that  day  to  tho  23rd  June  iMt,  and  thonoo  to  the  1st  September 
instant:  II 

Considering  that  i»  law  tho  qdjouroed'  meetings  may  bo  regarded  as  the  same 
mooting  as  tho  mooting  of  tho  12th  May  last;  I  do  grant  tho  prayer  of  tho 
petitioner,  Jomos  Court,  and  do  grant  acte  of  his  dinoncialion  of  tho  removal  of 
tho  said  A>  B.  Stawart,  and  do  aiOow  tho  petitionor,  la  saoh  aaaignee,  to  take  up 
the  itutance,  reprmdre  I'iiulamce,  in  lieu  of  the  said  A.  B.  Stewart,  aq^d 
finally  that  tho  irutance  be  taken  up,  reprite,  pursued  and  determined  in  the 
name  of  the  petitioner,  as  auoh  assignee,  in  duo  oourae  of  law. 

^  Petition  granted. 

D.  Ctrowirrf,  for  the  Petitioner. 
S.  Bethune,  Q.C.,  for  tho  Insolventa. 

W       (J.  K.)  ' 
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Coram  MoMK,  J. 

Ko.BTi. 
'  Ikllll.  ■««»•"•••  ««ut4  d«.  d..mmH.-,  eoinm«  .H.  bui^a*.  oA  II  .at  d.«  Uwd.,  in, 

Cetta  oaiue,  d'un  \nihm  minimo  quant  au  montant  /i9en\  >l„n-^    . 

Uo  ohAijiM  oat  tir<S  commo  suit  : 

'  ^aBanqubJaoqum-Cabtiib.                          / 

No.  276.  „         .                       «' 

„        ,  Montrial,  15  /VunVr  18^4 

i'oyet  ^  

oTTa  "*'  ^^"'''"'^^        MaoDocoall  &  Davidson. 

Bana  vdr^V'  origioairement  llvrd  par  lo  tircur  Malhiot  a«x  domandoura,  qui, 

I  IS.  T'      "'."  "!*  **""  ""P*  •"°'''  "P'^"'  'i^^'l^e- ]«««•  avant  rinatituL 
LTde  iS'  '*""'**'*''"'"'*»""'"''«™^«-«»'^d^f«nd<'uniduddfautdepaio- 

^groB  tnit  do  plume  oouvw  lo  blano  cntro  ]«  B,ot«  "  Payez  «  -  ct  "  ou  «u     j 

Lea  d<$fendeur8  prtteddent  que  n'ayant  re^u  auoun  avis  de  protCt  ou  au  moins 
deno.pa.oment,IoohVen'.yant  pas  d'dUeurs  dt.  prdsentJa  la  Banquedan 

M^^nlll^rn ''^.'*"'**""''P""'""^""'^^P*'"'^»»*  «*'•»»«'<*  q««  Messieurs 
M«»Doug«lI  &  Davidsoo  ne  sont  pa^  dans  la  position  d'endossours  d'une  lettre  de 

l3r  ""  t*  P'°"'"°'"'  »•»  q-'i"-  on»  -PPOi^  le«r  signature  «u  do. 
d  «,  «hAque.  mandat  ou  ordre  sur  un  banquier,  <iue  Ton  oonna'issait  dans  I'an- 
«ten  droit  sou.  le  nom  do  re^ptian  ou  mandement ;  que  oomme  teb,  ils  aont 
w^Mtble.  eomme  le  tiieur ;  qu'enfin  11.  sont  donneurs  d'.val  du  tireur  nWnt 
,<lroitAancnnediliKence,l«banqMaVantpaiifl>iii.'  ^ 
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Plusieurs  caissiers  do  Banquo  ct  n^gooiants  ont.<!tabli  que  rusagd  da  oom- 
meroe  est  do  protestor  toutcs  Ics  signatures  au  dos  d'un  ohdque  et  do  tout  cffek 
do  comincrco,  et  quo  I'aval,  mCmo  sur  un  billet,  n'est  pas  connu  en  pratique. 

D'autres  ndgociants  ont  vtabli  quo  oet  usage  no  8'<Stend  pas  auz  donnours 
d'ttval.  '  -, 

Le  oh6que  fut  plusieurs  fois  pr^sentd  &  la  Banquo  uno  quinzaine  do  jours 
apriis  sa  rdcoption,  et  avis  do  non-paicnient  a  6i6  donn6  aux  d^fendeurs  environ 
sept  mois  apr£s. 

Imm<<diatoment  apris  la  r^cption  du  cheque  et  durant  los  jours  do  la  presen- 
tation, lo  tireur  Mnlhiot  avait  d'cs  fonds  A  la  Banquo  qu'il  retirait  aussitdt 
,apr6s  le  d<5p6t.  / 

II  fut'^^rouvd  quo  los  4eBian<kur8  donniirciit  lo  comptan(  A  Malhiot  pour  le 
cheque  sans  voir  les  dtSfendeurs.  .  ', 

Los  parties  soumircnt  lours  prdtentions  rcspictives  dans  des  mdmoircs  dcrits 
ou  faotums.  „        . .  i  . 

Mr.  Girauard,  ai^ocat  dos  demandeurs :         |  •  ' 

I.  Comme  ron'scigVcnt  tous  los  auteurs,  do  droit  commun,  Wt  ondosseor 
est  dans  la  position  d'uV  nouveau  ti^our,  n'ayftnt  droit  ni  &  un  protSt  ni  A  un 
avis  do  protfit ;  car  do  droit  commun  la  soUdaritd  est  toujours  prdsumdo  dans  les 
affaires  do  commerce.  Code  B.  C.  art.  1105  J  ot  ie.ch«ique  est  encore  soumis  & 
cette  rigla  du  droit  commun;  Bomier,  Ordon.  de  1667,  tit.  34, "art.  4;  Savaiy; 
Parf.  Ndg.  t.  2.  p.  169,  Par6re  20e  tome  1,  Pa^t.  I  p.  241 ;  Rogue,  Jurispru- 
dence Cons.  wl.  2,  p.  310 ;  arrfit  dc  Bordeaux^  4  juillet  1832. 

Le  statut  do  1849  no  pt'escrit  un  protSt  ou  livia  de  prot§t'et  des  diligences  en 
gdndral  que  pour  les  lett^es  de  change  et  les  biljets  promissoires,  et  non  pour  les 
mandats  ou  cheques.  • 

Mais  dit-on,  la  raison  pour  laquelle  les  mandats  n'dtaient  soumis  A  aucune 
diligence  dans  I'ancien  droit  fran^ais,  se  trouvait  dans  I'esisenoe  mCme  des  lettres 
de  change,  qui  voulgit  qu'elles  fussent  tirdes  d'un  lieu  pour  Stre  paydes  dans  un 
autre,  caractfiro  que  n'aVaient  pas  les  mandements.ou  rescriptions.  Or,  continue- 
t-on,  dans  ce  pays  commo'en  Angleterre  et  aux  Etats-Unis,  la  remise  de  place  en 
place  n'est  pas  requise,  et  le  mandat  dtant  placd  sur  le  pied  de  la  lettre  de  change, 
les  diligences  sont  dgalemeut  requises  pour  I'un  comme  pour  I'autre. 

Le  texte  de  loi  qui  a  fait  disparaltre  de  notre  jurisprudence  la  remise  de  place 
en  place,  o'est  notre  Code  devenu  en  force  le  ler  Aoftt  1866,  qui  no  frappe  pas  le 
chiSque  dipt  les  Messieurs  Pratt  sont  les  poii«urs,  ayant  dtd  tird  en  1864i  Les 
articles  2279  et  2280  du  Code  sont,  en  effet.i  cet  dgard  introductifs  d'un  droit 
nouveau,  quoiqne  non  indiquds  comme.  tels.  Les  Codifioateurs  radmettent  eax- 
memes  dans  lour  rapport  sur  les  Lois  Commerciales,  page  viii  et  ix,  oA  lis  ajou- 
tent  qu'ils  n'ont  pas  era  devoir  conserver  I'anoienne  distinction,  parcequ'ils  n'y 
voyaient  auoun  rdsultat  pratique,  vu,  disent-ils,  que  les  hUre$  de  change  ne  don- 
nentphu  lieu  tn,  Canada  d  la  contrainle  par  corps,  Mais  les  lettres  de  change 
en  France  ne  donnaient  pas  seulement  ouverture  &  cette  voie  d'exdoution,  mais 
^encore  ndoessitaient  eertaines  diligences  importantes,  indidpenaal^es  mSme  dans 
cra^ns  oas,  un  protStpar  exemple  Al'^arddes  endosseurs.  Cos  diligences, 
comme  aussi  les  dommagea  et  autres  droits  de  retour  sur  protSt  prononcde  par 
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remise  de  place  en  nl»««  »n!  v        «  '  ^  '^  all^guent  que  Ih  questioji  de  h  MMrSino 

J.  lettro  d.  change  ua  <„it^ O^tJ^l' tT^  '!'  ^'^  l"^"*™' 

3u?L  l„a^„?"/'    ■'"^^"'  P'-^^^*"*'  >>  f"^*  ontendre  «ne  decision  J. 
que    r^au^rS^^^^^  delWien  droit  fra„,ais,  qu, 

ral^taitfortcrusaLeTrlr      , '!^"  *"*^"^  '«  P«P>«  «^ociable  en  g^nd- 

d'hui3ico.JLe^ti5:;^:^^ 

que  la  lettre  de  chanee  etc   ranr«„r.  *'"^.'"»>t«5.  ^  «>»  P'opre  territoire,  et 
suivant  I'ancien  droif :;:L  Ig  J  "  "'  "'""  "  '^*^'*  ^"^  ^^''^^^^^''^ 

et  ,1  est  hi^rs  de  doute  que  de  nombreuses  institutions  de  ce  genre  existaienn         ^ "        ' 
Irance,  Jongtemps  avant  la  cession  du  Canada  i  la  Grande  Cl^! 

v«ent  Itre  pour  ce  banqiuer  que  le  cb^ue  moderne.    eZZ^TZ  Z'  " 

recul6e,  vol.  2,  p.  165,  dit:     "Si  j'ai  une  lettre  de  chan-e  tirfe  et  i.  JZ;! 

etquilleurenrendra  conjpte."     (Voir  aussi  Savarj.  Parire  47    n    Wfi 

Domat,  lois  Civiles,  ed.  1835.  vol    1    n   qR4^    r'^;  *.!!-.'  P"  ^^^' 
nnaoA  »^.  I—  •         j       .       '  '  P'  ^"*v    t'  est  for^is^ment  ce  ani  se 

paaae  tons  les  jours  dans  le  commerce  actuel  •  un  billpf  „„«„.«..*       T  V 
nn  mandat  but  mw  banque  et  il  est  imZSKUJ         '  ^^'  ^*  P^^^  P" 

de  Toubeau  le  ZLw!.!!'i.  u  f^  impossible  de  ne  pas  trouver  dans  ce  billet 
loubeau  le  caractdre  et  I'objet  de  notre  chdque  moderne.    Ainsi  done,  qu'au-      - 


.  -im?' 
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jourd'hui  adoptant  rezprcssion  anglaise,  on  nommo  cet  ordro  chique  ou  autre- 
ment,  il  n'est  que  respice  du  genre  retcription,  mandematt  oumandat,  etoornm^ 
tel  doit  fitre  soumb  auz  mCmes  r^les  gdn^^rales. 

En  viyn  v^ui-on  tirer  argument  de  I'article  2340  d^larant  qn'en  mati^re  de 
letlret  de  change,  Ton  doit  avoir  recours  aux  lois  anglaises  en  force  le  30  Mai 
184'9  pour  suppler  au  ailonce  da  Code.  Mais  d'abord  le  cheque  liyrd  aux  de- 
mandeurs  n'est  pas  sbumis  aux  dispositions  da  Code,  ayant  6t6  iit6  en  1864. 
En  second  lieu,  cet  article  n'a  rapport  qu'aux  lettres  do  change ;  et  dftt-il  s'ap- 
pliquer  aux  cheques,  le  Code  n'est  pas  muet  sur  les  diverses  questions  que  pr€- 
sente  cette  cause ;  enfin,  mSmo  sur  tous  ccs  points,  la  jurisprudence  anglaise  ne 
s'^carte  pas  dos  rtigles  qu'il  pose.  • 

Hfitons-nous  de  dire  quo  le's  Codificateurs,  bicn  que  faisant  disparaitre  la  remise 
de  place  en  place,  en  ont  n^anmoinjt  con^crvd  dans  un  autre  article  le  r^sultat  pra- 
tique, en  maintenantJ'anciennoHgle  quant  aux  diligences  il  faite  sur  les  man- 
datsou  rescriptions;  et  o'est  sans  doute  sous  la  reserve  et  dans  la  Tue  de  ^oe 
dernier  article,  qu'ils  d<5claraient  qu'il  no  r^sultait,  pour  le  Bas^anada,  auoan 
avantage  .pratique  de  la  remise  do  place  en  place.  L'article  2352  d<k:lare  oe  qui 
suit:  y 

Si  le  chique  iCe*t^» pristnti pour  paiement  dana  undilairaitonnableet  que 
la  hanque  tombi en /aillite  dans  VinfervaU'e  entre  la  ricqttion  et  lajprittntation, 
le  tireur  ou  Vendosteur  eat  dichargi  juaqu'it  concurrence  de  ce  qu'il  en  aouffre. — 
(Voir  Pothier,  Change,  No.  229.)      . 

L'acticle  2353  da  Code  declare  ce  qui  suit : 

"  Sans  prejudice  aux  dispositions  cqntenues  dans  l'article  qui  pr^Me,  le  porteur 
d'jun  chique  qui  I'a  regu  du  tireur,  peut,  aur  re/uapar  la  Banque,  ou  le  Banquier, 
le  renvoyer  au  tirepr  sous  un  d^lai  raisonnable  et  recoovrir  de  lui  la  dette  poi(r 
laquelle  le  cheque  a  6t6  donn^,  ou  bien  il  pent  garder  le  chique  et  enpourauivre 
le  recouvrement  aaria  protit. 

"Si  leohdque  a<St^  reyu  d'un  autre  que  le  tirenr,  le  porteur  peat  €gale- 
ment  le  renvoyer  ji  la  personne  qui  le  lui  a  donn^,  ou  bien  il  peat  en  poarsuivre 
le  recouvrement  cOntre  lea  personnes  dont  il  porte  les  noms,  oomme  dans  le  oas 
d'une  lettre  de  change  k  I'int^rieur." 

Oomme  on  le  yoit,-cet  article  (2353)  est  aana  ptijudice  aux  diapoaitiona  conte- 
nueadana  I'article  2352.  Puisil  ne  parle  de  recours  centre  tons  les  noms  comme 
dana  le  caa  d'une  lettre  de  change  <V  Vinthieur,  que  si  le  chique  a  M  regu  d'un 
autre  que  le  tireur.  Mais  dans  cette  esp^e,  le  oh^ue  a  iti  re^a  da  tireur,  et 
cet  article  2353  dit  que  le  porteur  peat  alors  en  pourauivre  le  recouvrement  aana 
protit. 

II.  Mais  Ui  n'est  pas  la  principale  proposition  des  demandeurs.  Its  soa- 
tiennent  que  lesd^fendeurs-ne  sent  pas  endosseurs,  mais  donnenrs  d'ayal,  n'ayant 
droits  aaoane diligence.  .      ^'  ^, 

Sana  doute  que  les  messieurs  MaoDoagall  et  Davidson  disent  qa'ils  n'enten* 
daient  jamais  s'obliger  -que  comme  endosseurs  ]  mais  lear  agnatore  est  lA ;  il  n'y 
a  pas  i  86  m^rendre  sur  ss  natdre ;  o'est  oelle  de  Taval,  et  ooiiua«  !'#  aiaintena 
r^mment  on  tribanal  de  la  Loaiuane,  lis  doivent  s'impater  4  mutmtiaM  o«tte 
erreor  de  droit  qui  ne  peat  lear  profiter.    Smith  vs.  Gorton,  10  Loois.  B.  874. 
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ront    fait    par    atr  IWiT  ^7  T'  '^  f"^""'**""*  P"^  '"^  "'^"'^  <!«•"« 

commerfarurobZL^^^^^^^^^  !'o8pcV.o  actuelle,  6iant  en  mati.,«  d'effets  do 
(BiJarridlTr     ^]  .  ^  '  P"''*'  "*'"^"'  •^"^  restrictions  et  modifioatfons 

dJilTi!?!  ^'''^^'•'^'^'•-^f*  <!«'««  Franco,  tant  sous  I'ancien  qne  sous  le  nouveau 

f  leffet,  maissilendossomenten  Wane  est  donn^  par  tfn  tiers  Uestcon 

ce  qui  vient  d'etre  ditUrJ'  ^'"^™^'^^S««»«°*'  ^ol  1,  p.  201,  dit .— «  Par  tout 
en  bic  AU  dos  dLlttr^  d"  T  '^"^r°'*  "  ^  *~"^«  plusieurs  signatures 
mentsT  BfSll  ^on  "nn    l^^'T'. -'^"^  r^put^des  avals oa  cTutionne- 
cnbLest^mit^v'l      "'"'''  "'^  ««»  Bas-Canada  I'endos^^ent  ' 
cnblancestrurt^nrpJrrol^rar"^^^^^^^^^^       Tout  endosse.ent 

biii^rr^i^br'^rt'd:'^^^^^^^^^^  '■ "  ^  ^'-"^^-^^ «« »"-«'  ^^^^ «« ^osd-u„ 

tenm      C  est  pr&5«^n,ent  I^pdce  posde  devant  la  Cour  dans  cette  cause 
aut^"S^^^^^^^  ^^'  ''  ""''  '''''''■■    "U-^-'^etlgnature 

«.ent  crsiit^r^n'ivl;-"^^^^^ "" ''  '^°'^-^'  ^^*  -'-A'^^- 

d'»v.l?    L   "^         .      ^ ^'^''S®'  comment  s'obligeraitil,  si  ce  n'est  &  titre 
ner.       Voir  aussi  dans  le  mdme  sens  Pardessus,  2  Dr   Com  2Rfi  Nn  qqc 
if  "Si  ?'r '"•'  ''S'  ""^  ^'^^  («^-  ^««2) ;  Kii«;  R^^tition^'^^^^^^^ 

seef^Bl  T"i^''n  ^*^'- '''")'  ^'^"''  ^'  Co--,  vol.  l,p.1?7  (^ 

&l?7^n    P  •  f ?n'  '^''  '^'-  ''«'  ^°'-'"'  22  nov.  illl  [b^. 
ellto,  13  nov.  1830;  Rejet,  30  man  1819;  Cassation.  25  ianvier  IftM    P.-  ^ 
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II  est  bon  dejomarqaor  que  toutes  oes  autbritds,  mOrao  colics  qu'opposent  . 
lebddfendcurF,  soiftmnaDimcs  dans  lo  sens  quo  nous  soutciions.'ct  font  dgalcmcdt 
loi  dans  tous  les  pays  qui,  comme  le  Ba»-Canada,  se  trdtavont  rigis  par  les;  loislfran- 
taises,  ct  bii  il  n'y  a  auoune  disporition  Btatutaire  autontraire.    Aussi,  il  tfest 
.  '^      pasdtobnantdo  retrouver  dans  la  Louisiane,  oette  autre  colonic  franQaisoqui, 

ft      COTamole  Canada,  a*pasfid  i.  uije  nation,' rdgio  par  la  loi  commune  anglaise,  et  a, 
cdmme  lui,  accepts  plusieurs  des  rdgles  et  usages  do  la  Orande-Bretagne  en  matiVrc 
•  do  commcrpe  et  iiAtovit  de  let^a  do  change  et  billets  promissoires,  il  n'cst  pas 
<Stonnant„di8oos-noinp,  do  rctrouver  I'aval  dans ,. la  jurisprudence  Louisianaisc,  tel 

,     .    qu'il  a  toujours  exists  en  FrancQ.  C'est  ainsl' quo  d^ns, plusieurs  causes,  Ics'cours 
y  6nt  maintenu  quo  quand  -un  tiers  endoi^se  ea-blanC  un   billet  ou  effet  'do  cdip- 

^  >:  ,  niercc,  et  qu!il  n'cn  est  ni  le  tireur,  ni  le  prCneur,*  commo  sont  Messrs.  MioDou- 
gall  &  Datidson,  il  est  r<5pu,td  donneur  d'avd :  Gilbert  &  al.,  vs.  Cooper^&  al., ' 
4  BD|)insoii's  llep.  161 ;  McGuire  vs.  Bosworth  &  al.,  1  An.  Louis.,^  248 ;  Penny 
vs.  Pj^yham,  1  An.  Louis.,  274 ;  Cooly  vs.  L'awrenoc,  2  Martin,  301 ;  Gtoidrey, 

,      .  vs.  Vives,  7  id.  701 ;  ^  Sipith^s.  Gorton,  10  Lftuis,  374;  Lawrence  vs.  Oakey, 
14  Louis.,  386;  D^w  vs.  Robertson,  2  An.  Loais.,  592 ;  MiCaustjIn  vs,  Lyons,' 
4  idt  2.73. .  Dana  la  cause  de  McGuirevs.  Bosworth,  Eustls,  J.^C,  remarqua:, 
1^  It  is  settled  by  the  uqlform  jurisprudence  of; this" State  that  when  a  person  not' 
"a  party  to  .d  note  puts  his  name  on  the  back  of  it,  ho  is  presumed  to  bind  him- 
"self  as  surety."  *        .     - 

Le  Bas-Canada  a  adopti  un»  jurisprudence  seihblable.  La,  plus  anciennc 
capse  en  mdmoirejau  ^arreau'iit,  croyons-nous,  celle  de  Bellingbam-et-al.,  vs.  (>or- 
win^et  al„  No  1386,  d^idde  par  la  cour  du  banc  du  Roi,  co.mpo8<5e  du  juge  'en 
chrfReid  et  des  Hoij.  juges  Pyk§,  RoUand  et  Gale. ,  La  ^juestion  .d'aval  n'i 
<;td»tolevd€fdana.oette  cause,  que  d'ancfmaoiire  indireotftodmm^  dans  la  cause 
rdcente  et  presqu'aiialogpde  de  Tranchemontagne  vs.  Seymour,  mafntenant  en 
aj|»el  ( J) .  L'action  dtait  portde  par  Messte.  BeUingham  et  Wallis,  sur  le  billet 
sv^vant: —  '"  '      ■     \  ■ 

^^^■^■^-  .  ,  MoDtreal,  7th  Mhrch  1834^ 

"  On  the  twentyfifth  da^ef  March  next  I  pronaise  to  pay  to  Messrs,  BeUingham  • 
"  and  WaUis,  or  order,  ti?enty  five  pounds  one  shilling  and  nine  pence,  currency. 
"  value  received.    .         .  ,    .        ■ 

■ .  »"  '  (Signd)  Jos.  McKsLtip: 

Le  billet  fut  livrd  ak  Messrs.  BeUingham  6t  WaUis,  portant  ao  dos  la  eignatuw 
^^"^,  P"'^*"-"  ^«  commis  des  demandeurs,  qui  avait  ^rit  le  billet,  dMftia 
qu'il  I'avait  ainsi  r^dig^  par  erwur,  youlant  mettre  payable  i  l!ordre  de  M. 
Dorwln,  et  que  plus  tar(|lors  qu'il  se  rendit  H  la  ba'nque  pour  I'y  placer  pour 
coUection,  lecaissfer  exigea  que  Messrs.  BeUingham  et  WaUis J'endossassentavimt  . 
ct  aprds  la  signature  de  «« C.  Dorwin,"  ce  qui  fut  fait.  Le  billet  fut  prbiestd  et 
C.  Dorwin,  dtantpoursuivl  aveo  le  faiseur  McK^lip,  prdtendit  qu'il  n'^tait  res- 
ponsable  que  subsidiaitement  4  BeUingham  et  WaUis,  qui  dtaientdans  lapositicn 
^e  premiers  endosseurs.    Mais  la  situation. originairo  et  premiere  des  parties  aa 

^     (1).  Cette  caus^  a  depuis  6i6  iieitit  dans  le  sees  de  BeUingham  vs.  Dorwin.-Ab<« 
^duRapporteur.      ^ 
K 
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billet  fftt  dtablle,  et  la  oour  oondamnii  IV^  T)»>w:k         i   ,  .  *^" 

</  A«  .vA<   •     J        .  '  '  ^  Monfrdal,  19  oldoembro  1848 

/  .  -  '  (S»gn^,),  ""  Francois  Bbnoit. 

at  OudfeV  P„iao.„.  1.  d«fc.d.„,  .Jn,r,„»^r!':_'"'  ""!'«"  "l*"""" 


'"     ""     '^  '  '  ,  .    I 


•       avait"«<5  a^posde  comme  aval  au  dos '«„  „..  „„,«,;    ettonte  A  cette 

ParweaH  ajoutait  que,  comme  donneur  d'aval  il  avnif  A^u  \     '      •  ,f  *""°'°*"8 

iStf  am  1850,  condamna  Pariseau  au  paiement  da  billot     At{n«l ,?«  iJ  U  ^ 

^ouis,  d,x-hmtbheUnae\neufdeBi6rtpour,y„^^  "^e^  vin^t  cmg 

V  '    J        .  ;-  !     -  '    '  >*        "   (^go^i)  '    .'Edwahd  Lacroix. 


sa 


,  A 


(Endossd,)."       EI,IZABETH^;^  PApt 

'  ♦  "    ■^  ,      piarque    "^ 

PiEhSe  Boi£|SEAy 


pal  U  ZlS"  ut" '  r/"  '^i"^    ''°"'"'°  •'"'""'•  "'•  '-'  "'"^-■. 

■  th..ig.,ta«  of  ti«„idBLi««h  P.  r/iiLr^'T"*"?*"  '■'''''  ■ 
».«i...«..a»i.„d„„d.™ft,SHtot.^j:tbtei:i"^^ 

mmtof  l|,.nnto,>inH,.nd  i»,Mlly,ith  il.u  mjii.  ■'        '^  '  '^'' 


tfaein»f, "  flts: 
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Dq;  apntSes  plus  tard,  la  mflme  rtgle  <Jtait'Buivio  &  I'^purd  dd  rendosseur  du 
billet.suivant': —  ■       '  ^ 

r  "  One  day  after  date,  I  promise  lo  pay  to  D.  B.  Merritt  or  bcaret  hiooty  Ave 
"  pounds  *nd  twelve  shillings/jjifrrcncy,  for  value  received  oh  account  of  <rood 
"for  the.  Ontario  and  St.  Lawrence  Steamboat  Conipany,  in  the  year  1866. 

C^'gntf,)        "W.  T.Barbon, 
■  ,  (Endoss^,)        "  Owen  Lyn'oh," 

Jugement  intcrvint  en  'I860  on  faveur  de  Merritt  contre  Lynch,  malgrd  le  de- 
fayt  de  protCt  ot  d'avis  do  protCt.  Berthelot,  J.,  rcmartfua  dans  cetto  causo : 
f^  "The  note  here  was  evidently  not  signed  by  Lynch  for  the  purpose  of  trann- 
ferring  it  to  Merritt,  for  Mcrritt's  name  is  mentioned  In  the.  note  aa  payee,  the 
note  being  moreover  payable  to  bearer.  'Lynch's' signature  was  only  put  to 
guarantee  the  payment  of  the  note'."  «  '    ^      ' 

ComineMerriti.lcsMossirs.  Pratt  sontdevenus  les  propric^tairos  non  par  la 
signature  do  Messrs.  MaoDougalU&  Davidson,  I'effet  <<tant  payable  au  porW.  " 
lis  sont  done  avals  oommo  Lynch. 

La  cause  de  Narbonne  vs.  Totroau,  rapportt^o  au  9o  volui^o  du  Juriste  nous 

oflFre  un  autre  exemplo  r<5cent  d'un  aval.  Tdtrcau  «5taifc  poursuivi  sur  oe  billet: 

"  I,  for  value  received,  promise  to  pay  J[can  OJdtreau  or  bearer  the  sum  of 
"  twenty  dollars,  ten  the  first  January  next  and  ton  dollars  the  first  April  next 
"with  interest." 

Franklin,  N.  Yi,  Sept.  1861.  ^v- 

(Sign^,)  "Wm.  YouNQ.^- 
""■•  '■'["■  ,"  ■  '  ,  ,  "'■  •  ■  "JkanTetbiac." 
II  fuut  bieu  remarquer  que  Jean  Tdtreau,  qui  a«ait  sign^  au  bas  de  Young, 
ct  non  au  dos  du  billet,  en  ^tait  le  preneur ;  oiais  comme  le  billet;  ^tait  payable 
au  porteur,  sa  signature  n'avi^it  d'aptre  signification  que  oelle  d'unVal.  Lo  fait 
que  T<Jtreau  avait  signd  au  bas  du  billet  ^tait  sans  importAnce ;  oar  I'endossement 
a  lieu  aussi  bien  sur  la  face  qtf  au  dos  d'un  eflfet  de  commerce.  Si  le  billet  en 
question  avait  dtd  A  IVdre  de  T^treau  au  lieu  d'fitre  au  porteur,  nul  doule  que 
sa  signature  mSme  au  bas  de  cello  de  Young  aurait  6i&  oonsiddrde  qpmme  en^ 
dossement  (Bateman,  Com.  Law,  324 ;  16  East  6).  T^treau  fi»t  donc"oondamn<S 
ii  payer,  eomme  donneur  d'aval,  parjaCour  de  Circuit  de  St.  iJean,  |e  12  mars 
1863,  Loranger,  J.,  sid^ant.         ^P**^  , 

Le  principe  oonsaor^  dans  toutes  ces  causes  ne  pent  plus  6tre  contest*^;  il  a 
<Std  confirm^  par  la  Conrd'Appeljdans  la  cause  non  rapports  de  Gauthier  et  al., 
vs.  Lacroix  et  al.,  jugiJo  le  20  septembre  1^66.    L'actiori  dtaitport<5e  surco  ' 
billet  :— 

««300 00  *  "  *'°°*''^'*^'  26  novembre  1861.      \ 

"  Trois  mois  de  pette  date,  pour  valour  rejue,  je  promets  de  payer  ilTordre  de 
«  Gauthier  &  Dcsniiarteau,  au  bureau  de  la  Banque  du  Peuplo,  la  somme  detroia 
"  cents  dollars.    '  ' 

(Sign^,)       Joseph  Laoboix.,     - 
(EndoBs^,)  ' 

,,,                                      '                "Louis  A.  Huouet-Latoub. 
t L_! "  P.  G.  Lbm^ine^' 
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'  ^ruvlr  p^^l''^''™"*''  JE°*''''«^re,autorittfaauba;deFaSo„ 
3rcwL7'  *^ft'"'^^'^'  Ben,M,rrUtvB.  Lynch,  ot  10  LoJ^  Rop 
374.  0  est^Mir*  prdcsiment  oelles  que  nous  aVons  invoqu^s.  '^^ 

No,w«ulement  I'aval  est  qq^nnu  de  1«  jurisprudence  de  tou»  les  pavs  rdizia  nar 
t^Z::^!'^^  T""*  *""An  toutesIetZ  etSa      a'X 
de  [.Jiurope  et  de  yAmdnque,  aux  Etats-^Tuia  comme  en  AUemaffne  en  AnT 
^7«  f -«»  «*  conHUe  la  cab^QpipiondeUleSdnateJ^VeraXda^^^^^^^^ 

*     tosS^V      V  "   "  <Jd^europ^e.fi  ^Ur  I'aval  et  d'aeeepter  1'.^  paJ 
GrayM4;  13id.680;  8  Met/504V6  Con  Il5    7  L   3  ^IH^^^^^^ 

-  Sy!^:       *'•  "'  '■''•'^''"'-  1«»J  131d.l76n4id.  349pourW de 

f8IIJi8SorW;4lappuideoette.japrudenoe;    ,     ,  ^  ■"J. 

i-Hhrr!^/'''r"^^?^'^^         '^^•'^'^^  opposed  totheoonolusiott 
a^party  whether  it  be  negotiable  or  not,  is  to  be  held  as  an  indorser     We 

act  of  putting  h,,n»mo„rnnpap.r.;iiU.oH  was,  and  upon  wbi0h  he  clnS 
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I'raitetu., 

Vf. 

«ttl. 


^  'f 


^^  not  then  bo  m  Indomor.  Shall  he,  then,  bo  held  to  bo  fttiarantor  or  maker  ?  U 
the  abicnooof  all  intrinBio  ovidonoo  it  ia  but  giving  ofiiat  to  Iuh  BJgna- 
turo  to  allow  the  holder  to  treat  him  aa  a  maker,  for  that  is  tho«ffoot  most  bene- 

„  t°JJ  ,f*  *''^»!'^«'.  «««^  w  entirely  oonsiateiit  with  the  m0^m^  of  I.Ih  «igna- 

Nous  avona  rangd  au  nombre  do  ooa  autorit<$8  Chltty/on  Billa,  bion  <iuil  diao 
quo  "  this  deacription  of  a  aurety  (|>val)  is  unknown  in  England."  Chitty 
nentend  parler  ioi  quo  do  I'aval  modorno,  c'e8t.A-diro^>«r  acte  tlpari,  mm,  id- 
connu  do  ranoion  droit  quo  do  notro  jurisprudence.  La  Bn  dti  ni.^n.o  para- 
grapho  do  oet  auteur  et  d'autres  passages  do  son  ouvrago  font  Buffianinmct  voir 
quo  SC8  rcmarques  on  question  no  s'api)liquent  pa?  ik  I'aval  ou  garantie  sur  lo 
titro  mOme ;  ot  eommo  l'o||Brvcnt  los  Codifioatcurs  (I^ois  Com.,  p.  viii)  "  il  est 
probable  qu'onAngleterro  11  aux  Etats-Unia  la  rdgle  do  Taneien  droitVranoais 
serau  observdo."  La  dtfoision  do  la  oause  do  MoLaren  vs.  Witson'sExV-s,  main- 
tenant  quo  I'aval  n'n  lieu  que  sur  lo  titroijt  non  par  billet  s<Jpiir<5,  justific  pleine^ 
ment  cotto  observation  dcs  Codificatcurs.        ' 

Enfin,  apriis  lea  d^isions  dana  Ics' causes  do  Penny  vs.  Innes  ct  do  Mathews 
vs.  Bloxsomo,  il  no  pout  plus  restor  do  doute  sur  la  conformity  de  la  jurisprudence 
anglaise  avcc  cello  dcs  autres  nations.  '      t  ■      ' 

Dans  la  cause  de  Penny  vs.  Innes,  John  Rose  Innes  dtait  pourtulvi  par  John 
Penny,  assooid  s^rvivant  do  Robert  Brookes  sur  la  lettre  do  change  auivanto  :— 
"£200,0i.0d.  «  9th  Sept.  1829. 

Twelve  months  after,  date,  pay  to  me,,  or  my  order,  the  sum  of  two  hundred 
pounds,  for  value  received.  < 

,,-.         „        „,.  '  "William  Wilson. 

"  Messrs.  Henry  Wilson  &  Co.,  Pedlar's  Acre,  Lambeth." 

(Endossd.)  ' 

"  Pay  to  Messrs.  Brookes  and  Penny  or  order.  '      "" 

:    .  ^        "  Wm.-^xlson."      ' 

"John  Rose  Innes. 
,     \.\  *    ;v  '  " Brookes &'Pennv. 

John  Rose  Innes  fut  conda^^nd  non  pas  commo  cndossour,  mais  paroo  qu'<5- 
tant  dans  k^sition  d'un  nouv^au  tireur  il  se  trouvait  rcsjjonsable  commo  Wil- 
liam Wilson.     "  Every  endorser.y^disait  Parke,  B.-,  duns  cotte  espiice,  "  of  a  bill 
'IS  a  new  drawer;  and  it  is  part  of  the  inherent  property  of  the  original  instru- 
ment that  an  endorsement  operates  as  against  the  endorser  in  the  nature  ol'  a  new  i- 

dramng  of  the  bill  by  him The  endorsement  by  thedefendant  was  equivalent 

\o  the  drawing  of  a  new  bill,  and  was  intended  to  transfer  that  new  bill  to  the 
Plaintiff.  It  has  been  argued  that  thQ  case  may  bo  treated  as  if  the  defendant 
w)i8  the  endorsee  of  the  plaintiff  and  Brookes,  and  as  if  he  had  again  dcjivered 
Ae  bUl  to  them ;  and  it  is  said  that  in  such  a  case,  to  avoid  circuity  of  action,  the 
Plaintiff  ought  no^tq  be  suffered  to  rpcover.  But  the  fact  was  not  so.  The  ' 
defendant  never 'was  the  endorsee  ofplaintiff  and  Brookes,  nor  was  it  overintfiiaNS 
ed  to  wnvey  the  property  in  the  bill  to  him."  (1  C;,  M.,  &  R.,  439  )  T     ^r 

CeprA:«Sdent  est  delaconr  "  EMhequer"  (Lord  Lyndhurst,  C  B,  Par^e,-^' 
B.,  ^derson,  B.,  Qnertiey,  B.  8i<:fflant),  etremonte  A  I'ann^'O  1834.     '^ 
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Douycau  ddvoloppomont  doTant  U  Cour  du  Bino  do  la  Rcide,  dans  I.  oauL  do   ^^nii 

<.v„,.     .  .      ^  -  "  I'Ofxlo*!,  February  28th,  M57. 

(SigntJ,)        <•  AUtiikws  &  Pkaki. 

.  '  .         '    (EndoHsd.) '  ,    (<  W.  EimoND. 

-  V.  ,  "  Joseph  Blo^bomi. 

<«T„\f.  nu    AT,,'  "  Mathews  &  pjBAKi. 

.   To  Mr.  JHohardBloxsome,  129,  Regent  Street."'  ^ 

Bur  la  fUeo  se  trouvait  I'acceptatiob  Buiyonto :     — ' 

CocK'Himv' P  T     Tft      *     '.    "^°^P'«'J'    Richard  Bloxsomb." 
VOCMiuaN.  C.  J.^I  ^m  of  opinion  that  rtnrphtnttffilBKrTrimtlwt  te-«ii. 
judgment  upo,  the  third  count.    The  decision  otL  Court  u^nTiru^: 

11  .  T'""^  ^  *'••"'''  "«•**'  io-«™uch  dMhedcfenlntWrhrn 
eharged  ,«  endorser  of  a  bill  drawn  by  the  plai,^s,  wj^in  legaillpX 

he  was  not.     No  title  or  legal  i„terbst  ever  passerhioufhim  to  thSF 

But  irrr/""'!'  "  -•^--^•^o''^-  not  passWch  anSl. 
But  upon  the  third  count,  in  which  the  defendas^  is  sued- as  drawer  byX 
pla.nt.ffH  as  holders  of  the  bill,  it  seems  t,  .no  thatle  plaintiffs  are  entiSy  to 
recover  upon  the  authority  of  PeV  vs.  Innis.    in  that  oil  a  p^^n    nol 

liable  the  court  laying  down  as  a  general  proposition  that  every  endorser  is  to  b„ 

^an  who  puts  his  name  in  this  way  aJ-endorser,  although  not  in  legal  acceptation 
^endorser,  neverthe  ess  does  what  a.  endorser  does ;  tkat  U  toly,  K.  /uomn 

Il'rr"  ^^*r"^'-  «'  '««'«"'i'  of '/-  hill  The  .ame  consequences 
^ach  in  the  case  of  a  drawer,  and  it  is  in  ihU  capacity,  and  not  a,  an  «U 
Aat,  a  perBon  who  puts  his  name  to  a  bill,  as  in  the  present  case,"  is  liable. ,  Kni 
this  ,s  in  accordance  with  justice  and  s^und  sense;  and  here  it  holds  equally 
good  whether  we  look  at  tfc^  bill  as  a  ^Jii^ntile  instrument,  or  rc^arf  thi 
ntenUon  of  the  parties.  As  to  the  intention,  it  clearly  w.s,:that  the  defend  nt 
should  guarantee  payment  of  the  sum  secured  by  the  bil  of  his  brother  1 

p«,posed  acceptor,  to  the  pontiffs;  and^to  carry  out  this  intentU  hepuil 
name  >«  «uch  a  »,„„,,,  ^  j,  ^  ^^^^^^  ^^^   ^,^^^^ 

^d^ser;  M  inasmuch  as-he  intended\to  h.  liBbllT^Tt  in  some'^ori  " 

■  »»^«;.';'«.>n  accordance  with  his  intention  that  he  should  bpUaie  as  d^^^^ 

L  wl  ,t "?  ^  "*  t*?'  "''*'"'°*"*'  "'  '»""'"  "^^^  •»»»  consideration  the  qu^i 
tion  whether  he  put  his  name  thereon  befo^.or  after  the  instrument  was  tZ 
up;  all  we  hav  to  look  to  is,  the  fact  that  he  put  his  «ame  to  it :  Td  ttft 
be^g  the  c^.  acoording  to  Penny  vs.  Innes,  L  ,'.  ,olJ  treZ  Zn^al 
endor$er,  but  as  a.drawer.  •      •  ^^^»  n^i  miw  an 
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ISlIn    ■ .  ^^'t?!?*"'  "'•""^  "•""***  *''' «»»»«"»'"  th""  hold  thftt  the  doroiia«nl  nitt<!« 
..,  „  ■•"    hlmaolf  hablo  by  hia  ondomotuont,  cither  m  a  drawor  of  a  bill  poyablo  to  bcror 
or  ttooordiDK  to  tho  toiior  mid  offoot  of  iIm  biH  itaelf,  of  a  bill  payabloft.)  tho 
-  plaintiffk'  ordur.  ,   ' 

MelLob,  J.— I  am  of  tho  iiaiuo  opinion.  It  it  not  noooMwry  for  aa  to  wy  In 
H  what  precise  form  tb«  declaration  should  bo  drawn;  tho  subatantlij  qin,«tiun, 
however,  i«,  whether  or  no  •  pernoo  who  patH  hid  nanio  to  a  bill  in  this  porlirulai 
nionnor -thereby  inourH  any  Ii.«»l  liability?  The  effect  of  what  tho  defendant 
ha*  hero  done  in  to  guarantee  t\i6  payment  of  tho  bill  according  to  Ita  U)n(.r  and 
effect,  and  this  virtually  amounts  to  a  new  drowing. 

SiiEB,  J.—"  The  defendant  hdro  moy'bo  treati'd  m  .draworj  that  i»»,  as 
guarantooing  tho  payment  of  tho  bill  by  tho  occ^ptor;  and  In  so  deciding,  it 
MJomB  6)  mo  that  wo  are  l)rooccding  in  conformity  with  Penny  vs.  Innes." 

Telle  est  la  jurixprudenco  do  toutca  Jes  nations  commorcinlos  sur  Tavol,  sur  lu 

rcsponsabilitddo-coluiqui,  oommo  Messrs.  MoDougoll  &  Davidson,  n'«5tant  ni 

tirour,  ni  pronour,  mot  w  signature  ou  dos  d'un  offet  do  commoroo. 

Los  DdfondourH,  H  I'audition,  orit  pr6tcndu  admottro  cos  outorit<Js ;  mais  disenf 

^  ill,  ellcs  ilo  8'appli(jiicnt  pas  au  cos  aotuol,  porco  (juo  I'aval  est  uno  question  de 

^  fuU  qui  est  laisM^e  i,  I'arbijrago  du  jugo.     Qu'il  s'agisso  d'uno  question  do  fait, 

Du^d'uno  question  do  droit  ot  do  fuit  tout  \  la  fois,  il  est  inoontestablo  (,ue  los 

,,    opiijions  do8  jurisoonsultos  ot  los  ddoislons  dos  cours  sur  dcs  cas  analogues 

^^oivent  ddterminor  lo  triBunul. 

'l     til  Mais  dit-on,  lo  oht^quo  n'est  pas  auBccpUblc  d'un  aval  ?    II  soniblerolt  bien 

extraordinoiro  qu'un  ch6quo  no  fut  pas  suHccptiblo-  d'un  aval,  lo  ohiJquo  qui  est 

'payable  &  domando,  est  avant  tout  destind  ik  offeotuer  dos  paiomenta  ot  ii  passer 

de  main  en  main  commo  I'ar^jcnt  courant,  ot  qui  pour  cos  considt^rations  obcsoin 

de*  tant  do    garantio,  d'un  credit  pour  ainsi  dit6  infailliblo.     Commenl !  un 

nt^gocianf,  un  particulicr  non  connu,  trapsigo  hors  dos   heures  do  banque  et  il 

offrc  son  ohiquo  en  liquidation,  aveo  la  garantio  d'un  tiers  connu.  ot  I'on  dira 

quo  00  tiers,  qui  a  tout  simploment  mis  sa  signature  au  boa  do  oollo  du  tiicur 

ou  au  dos  du  chiquo  payable  au  porteur  ou  i^  I'ordro  du  pronour,  n'est  paa. 

caution  ou  donnour  d'aval  I  E'videmmont,  co  aorait  d.Joidcr  eontre  la  volonte  dc^ 

parties,  contro  lo  faitmOmo,  introduirc  un  prinoip6  pomicieux  pour  lo  commerce. 

Lo  cheque  n'est  pas  susooptiblo  d'un  aval,  mais  quo  vaudrai^t  alors  la  signature 

do  CO  tiers,  qui  n'a  jamais  vu  lo  pronour  ou  lo  porteur  ot  qui  est  intorvenu  pour 

Jdpondro  de  la  valeur  du  oiiqm?    Encore  uno  fois,  ollo  po  peat  valoir  quo 

commo  garantio,  cautionnement,  aval  du  tirour.  '       ■* 

EtenBn  quels  inconviJnionta  peut-on  signaler  contro  I'avul  anr  un  chiftuo? 
Es»oe  parce  quo  Iti  ohOquo  n  est  pas  onus<5  pour  valeur  r<e^e.  Maia  oea  moU  ne 
aont  pas  do  I'esaence  d'un  billet,  nl  d'une  lettro  de  change.  Est-co  encore  parc^ 
qu'il  ne  porte  aucun  termo  de  paiemont  ?  Encore  cette  fonnalit<5  n'cat  pas 
requise.  OH  so  trouvo  done  rimpossibiliui  ?  Le  cheque  oomme  lalettce  de  change 
n'ostril  pas  une  r&ju'iaition  de  payer  an  porteur  ou  &  ordre,  n<Sgociable  de  la  mdme 
manidre,  identique  pour  ainai  dire  danaaa  formo  eaaontiefle,  comide  I'attestent 
d'aiUeura  lea  codificateura  dans  lour  rapport  aur  lea  Zom  Commet^iala,  p.  xi. 
Soutwndrait-on  enfin  quenos  coara  de  justice  D'auraientpaa  ^alementoonsid^r^ 
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PtriiMu,  Pain,  Lyndh  ot  autrci,  wmmo  donnouni  d'nvul,  .iU  ou«ii«ntopiKMK5    '"'•"••^ 
leur  ■ignaturo  au  don  d'un  ohdqqo  au  liou  d'un  billet  ?  '*• 

Lo«  Codiamtouw  ont  fort  bion    mMi  quo  Tavul  »ur  un  chinM  <StaII  uno 
ndooimt<)  do  oommoroo,  et  iU  on  ont  ooamr6  lo  prinoipo  danii  un  artiolo 

L  artiolo  2?54  vout  quo  loa  rcNgloa  aur  la  lottro  do  chanRO  do  I'Intdrlmir  a'ap- 
pliquoot jiux  <,hi<,uoa,  «,  aut.,nt  y««  I'applimlion  ,n  e»l  cmpalibU  avec  tutag, 
.fytt^mmerce.     Cot  artiolo  ao  rapp,,rto  au  transport  don  ohiquoa,  A  lour  ndRool*. 
bU.t<J,  A  la  pro«oription,  A  l'av„l  en&a,  ot  A  toutoa  iok  opdrationa  qui  pouvont  in- 
torromr.danala  ndKooiallon  d'un  cffot  do  oommoroo,  ot  dont  lo  chapitro  "  De$ 
\a1^'!:  """'.'^",^  "''''•""  "°  P«"'«  P"«  -pA3iulomont,  p^.ur  cWi.cr  -ana  douto 
de.  r^pdt.tlona  inutiloa,  la  lottro  ot  lo  olii^.,uo  So  roH^omblaut  aoua  t«n(,  do  rap- 
.    porta.    L  uaagtj  du  oommoroo  n'offro  rien  qui  oropOoho  qu'un  ohiquo  soit  payable 
au  porteur  ou  A  ordro,  ot  alora  lo  transport  a'on  fora  oommo  dans  U  oa.  d'unfl 
lottro  do  change  ot  d'apn>*  loa  mfl,„ca  r^gloa.     L'uaoKo  du  oommoroo  n'a  rion 
noa  plua qui  prohibe  rintorvontion  d'un  tiora  par  aval  dana  la  n^gooiation  dun 
cluJque;  ot  par  oonsdquent  I'.val  appofld  iur  un  chOquo  aora,  aux  tormoa  do  cot 
artiolo,  traitd  oommo  I'avol  sur  la  lettro  do  change, 

M«ntonant,«  Ion  conaultc  Pothicr,  Savory, -Rogue,  Dupuy  dolaSorraet 
toua  lot  commontatoura  de  I'ancion  Droit,  on  vorro  que  le  Code  n'est  qao  d&jla. 
ratoiredelanq.ondroit  aur  la  question  qui  nouaocoupo;  on  aera  bientfit  con-. 
Toinou  quo  la  Boulo  difference  qui  oxiatait  dani  I'anoion  droit  entre  la'lottro  de 
change  et  lo  mandat  ou  mandomont,  conaiatait  dana  la  contrainto  par  corps 
et  lea  diligences,  comme  nous  I'avona  signald  en  commenoant:  et  o'ost 
dans  CO  sens  que  Denizart,  to.  Rccription,  dit  quo  "lis  rescriptions  des 
banquiers  so  twwtent  commo  lea  lottros  do  change."  Vw  rortout  Savarv 
Pardres^rpk^,  p,  714, 715.  ^        P  •'' 

Pap>Hloment  en  Anglcterro  et  au*  Etata-Unis,  on  y  traite  Ics  oht\quo«  A  peu 
^  I  commo  les  lettros  de  ohango-I^prd  Kenyon  (Booli  vs.  Sterling,  7  T.  R. 
419,426)dit :  "  There  is  no  difforonco  between  bankers'  oheoks  and  bills  of exohangi 
?ITM.  ."oTv  "J'°V»PP'J'  *«  »'«»»'•"  Nelson,  J.  C.  (Little  vs.  Phoinix  Bank, 
2H.ll,430)ditde  son  c6t«5  pour  les  Etats-Unis:  "For  alf  essential  purposes 
cheeks  are  bills  of  exchange  and  therefore  to  be  dealt  with  according  to  the  same 
rules  of  law."       • ,  ^  .. 

La  mOme  p^le  a6t6  maintenue  dans  les  oaasos  suivantcs ;  Harker  vs.  Ander 
"^"'^  V!!!"^;^^^'  ^'  ^"'""'  Crugervs.  Armstrong,  3  Johns. 'Cases,  6,  7,  8, 
per  Radchff,  J.  et  Kent,  J.;  Merchants  Rank  vs.  Spiccr,  6  Wend.  443,445. 
Marey,  J  j  Hurray  vs.  Judah,  0  Cowen  484,  490,  per  Sutherland,  J. :  Chap.^ 
man  vs.  White  6  New  York  Rep.  412,  Gardener,  J. ;  Brown  vs.  Newell,  8  N. . 
^  y.  Rep.  190 ;  Keone  vs.  Beard,  8  C.  B,  N.  8. 372,  Law  Rep.  171, 187 ;  Daniels 
7;,i  :i     "^^^*'  '^""""  ™-  Smith,  20  Wend.  192;  Bowen  vs.  NeweU. 
4  Seld.,  190 ;  5  Sand.  326,  6  Kent's  Commentaries  75 ;  Chitty  Jn  Bills  611  • 
BylesonBilJslO;  Bateman,  Commercial  Law,  No.  289;  The  Cabinet  Lawyo^ 
lOr  lot)4,  p,  dql.  ^ 

L«  jurisprudenoe  de  la  Louisiane  se  pwnonce  dons  le  m6tae  sens.  Dans  b 
cause  de  Barbotor  vs.  Bayon,  6  An.  Louis.  Rep.  304,  Slidell,  J.,  dit  i  "  Although 
not  idenueol  with  a  bill  of  e»hange,  .  cheek  on  .bank  is  governed  by  the  auM 
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lufaNi."-. Voir  auut  PoplnloiiJa  JuR^enCIief  Wtrtln  (Ihm  laoauM  do  U  Binquo 
tie  I*  ClU  do  la  Nouvulltt-OrU^ana  vm.  [<•  lUnc|uo  Oinrd 

OtM  If  fkki  liM  n«S;{ooianfai  onl  mU  fnm\m  nur  In  in^mi)  piotl  coa  d«ui  effoU, 
ol  louM  Jd<5»)a  iifint  tullaiunnt  fiit^twaur  oo  puint  qu«  datm  la  pratiquo  de»  affairtM 
r(m,voit  aui  KtttU-UnIa  dot  luttroa  do  ohanno  <<tran|j;i\roN  ainiii  formuldea  :  "  I'gy 
bjr  thlt  flrat  obequo  (acoond  unpaid),"  et  on  Franco :  "  PajM  pu  ee  md  man- 

La  oi.l^ifl  oda  lutlre  Mmt  pn»i«|uo  Hoinblabjoi ;  ila  aont  r<SgIa  par  l«i  Binm«» 
prinoipoo;  ila  m>nt  duiio  oapabloa  doa  niAmua  opiSraUniia  «l  n<5K«)ciaUonB,— Lo 
oh^quo  ««ldono  MUMoptiblo  d'un  aval  ooniino  la  iottro  do  obangu,  oi  alorao«t  «v|l 
■•ra  aoumifl  aui  rt^gloa  do  I'nvftl  tiiia  nur  la  ItiUro  do  chnnge. 

Mnia  il  y  a  pluH :  8iipp<)wnH  quo  |o  oh^quo  no  ro««oinblo  pna  &  la  lettre  do 
-ohango  dttiia  !o  aona  (|uo  iioum  aoutenona,  on  nnsaurait  diiiO()nvoatr,et  on  a  admia 
k  Tauditton,  quo  lo  cheque  oat  un  cffbt  do  cowtuoroo  lura(|a'il  a  p*)ur  objot  un 
traflo  do  banquo  ou  qu'il  intorviont  ontro  dt-a  n<5gocii(ntB,  coinmo  dana  le  can 
aotuol.  IWportoiro  D'AuvUliora.  vo.  MwnkiJo  paiomont,  no.  11 ;  Morlln  tOs 
Rcaortption  ;  Pardcwiug,  Dr.  Conj.  no.  4Gt. 

Or  rOrdonnanoo  do  1«73,  tit.  6,  Mrticlo  33,  ddolaro  oo  qui  auit :  «'  Coux  qui 
aurdnt  mia  lour  aval  aur  doa  lottroa  do  ohango.  ke.,  lur  tk$  or<bv$,  etc.  ou  autm 
acttM  de  pareilU$  qualitit  couctmoHt  U  &>mmerc«,  loront  tenoi  ■olidairomont 
avee  lea  tiroun,  oto."  ^ 

D'oprAa  ootte  diapoaitioo,  non^aoulomont  la  lotlro  do  change,  mail  oneoro  tou» 
loRcffotado  conimorco  ou  f^6n6tal  Hont  nusooptibloa  d'un  aval.  L'artiolo  no 
parlo  paa  nonimi'mcnt  dca  billotH  proniiasoircB ;  nmis  dtant  doa  cffota  de  oou- 
mcroo,  ila  ■ontoompris  dana  cea  mota  "  ou  autrca  ootoa  do  pairoillo  qualitd  conoer- 
Dont  lo  commorco,"  commo  raffirmo  Savarjr,  Purf.  N<5g.  vol.  1,  p.  218. 

Do  inOmo,  Ic  mimdomont  ou  roscription,  lo  ohiViuo  ou  mandat  auivant  le  Ian 
gago  modorno,  dtant  un  cffot  do  conunerco,  est  auaooptiblo  d'un  aval.     Mais  non 
■oulomont  oca  cffote,  qui  aujourd'hui  olroulcnt  commo  lo  papier  o«5dit,  aont  doA 
aotes  do  commorco  capablca  do  reoovoir  rintorvontion  d'un  tiers  par  aval,  mail 
encore  toua  les  autros  offcts  de  commerce,  comme  la  lettre  do  er(5dit,  la  lottre  do 
Toituro  ou  oonnalasomcnt,  bill  of  lading,  un  re^u  do  marchandiscs  on  douane  ou 
en  voute,  oonnu  en  Franco  sous  lo   nom  do  ridpiui  et  qii   Angloterre,  ware- 
houte  receipt,  un  certificat  de  ddpOt  en  banque,  certificate  of  deposit,  qu'ils 
soiont  ndgociablcs  ou  non ;  ot  la  Idgialation  r<5cente  aur  rimpfit  du  timbre,  27. 
28  Viet,  c.  4,  en  mettant  aur  lo  mCme  pied  la  lotlre  do  change,  lo  billot  promis- 
soire,  la  Ipttre  de  cnJdit,  le  certificat  de  d<Jp6t  d'argont,  et  en  prenant  le  aoin  de 
faire  une  exception  spdcialo  en  favour  du  chtiquc,  no  aomble-tKsllo  pas  consacrer  ce 
principo  ancien  que  tous  cea  effota  do  commerce  doivont  fltre  trait^Sa  d'apria  lea 
mflmes  rigles,  en  autant,  bien  entendu,  quo  la  nature  respective  deces  aotoa  no 
»'j  oppoae  pafl,  /        i  ,  ' 

Maiaontditloa  ddrendours  &  I'argument,  I'Ordonnanoe  de  1673  n^tpaaM 
enrdgistr^  au  Conseil  Supdrieur  de  Quebec ;  elle  no  fait  done  paa  loi.  EUe  ne 
fait  point  loi  quant  aux  articles  introdaotifs  d'un  droit  nouveau ;  mais  elle  pent 
fltre  citde  comme  6imt  la  plus  s&re  antorlt^,  lorsqu'elle  n'est  que  dtelaratoire 
d'un  droit  ancien ;  et  mfime  en  Angleterre  et  aux  Etats-Unis^on  U  oonralte  teas 
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•••  Joon   flouotfl  nlMMi    ^rtto, 
•ujourd'Imi  le  monda  oonimeroial. 

m  oA  o.t  U  oo.,.m«aUU,ur  <,«!  .U  jamaU  .fflroiil  ,,uo  r«rU«l«  :J3  .1.  «uo.ii.,„ 
.UdJruKd  ou  l»noTd  A  r.nol«n  droit     On  na  pout  p«.  «,   ollor  an  i,ul ;  ot 

mtro.  ».t«.     .n.oI«  33  d»„.  |«  d,.U  fr„„^U.     „  .«t  .1  ml  quo  I  Jonnauc. 

?o„  "1  .T""    "'^'  """'"""  ""'  ""  •">♦'  '•"«  P'^-a""  »"«»  '«•  "-tour,  qd 

on  oommonUSonooH«ntpa«  mfln,,  lartifilo  33  pour  ddoidor  qu»T.v.l  «,  1» 
■ur  tou«  lug  offetii  do  oonuncrtMi.         H  Jf 


O'oHt  aingi  <|uo  llt^gi 
bM  d'uno  !el(ro  do 
une  obligattoQ  wlid 

fluyot,  TO.  AtoI, 
pniuogHOfl,  billoU  e 
BToo  ooux  pour  icH 


te'm 


jrol.  2,  p.  353,  dit:     "Lorw|u'on  •  niig  ion  aril  au 
\outre  add  qui  a  mp/xin  au  imimerca,  coin  forme 
1  onooro  oautionn«iiiont,  lUiro  Taloir." 
||ui  iiiettont  lour  aval  aur  doa  lottrai  d«  ^ng«^ 
de  commerce,  dovionnont  aolidalr^meifl^nm. 
»^---  — r—'«««?»T^l«'Un  ongaj^omont."  ^■■ 

^^  LaCombo,  to.  Uitrtm  ohingo,  dlt :  ••  iJonneura  d'aval  aur  l«Uro  do  chAdRO. 
ordroa  ou  aooeptotion.,  billot,  do  ohange  ou  autre,  acle.  Je  eammerce,  ^at 
tonua  aohdairettiont  wvco  loa  tiroura,  oto." 

Touboau,  Inat.  duDt.  Cona.  toI.  2,  p.  242,  affirmo  quo  IWtiolo  33  d.  I'Or 
donnanoo  n  dtait  quo  I.  r«produotion  do  la  78o  Ddoiaion  do  la  Koto  do  G«nca   ot 

Franoo;   onfln  on  r<JfiJrant  H  Iloinnoooiua,  AY««,  Jar.  Camb.  6.  10,  on  ae  coft. 
Trwnora  qu  il  dta.t  daocotd  *fto  la  juriapnidonoo  europ<Jonno  du  tompa.  -' 

II  y  a  plua  onooro:  Bornicr,  Oonferonoo  des  Ordonnancca,  vol.  2.  p.  611  dlt 
lunnollomont  que  laval  ao  mot  aur  lo  mandat  oommo  aur  la  lottro  do  obango :  voioi 
oomment  ,1  a  expnmo :  "  Colul  qui  aott  do  oaution,  mot,  goulomont  aur  la  loUro  M 
toot  a.a/,  au-doaaua  do  aa  aimpio  aignaturo;  ot  par  loollo  11  a'obllge  wlidairth 
mont  au  paiemont  d'ioeHo;  maia  quoiqu'il  J^aa  obaorvd  oetto  formalitd 
do  mottro  lo  mot  aval  au-doasua  dea  aignati^ea  slgnaturos  qu'il  a  miso. 
onauito  do  cello  du  Ureur  o«  au  do,  .fc.  lettre,  ou  Mandmmknh,  „«  hmentpa, 
pour  cela  de  pauer pfiur  fk,  aval,  etcautionnement,:'  .'^  ' 

ly.  A  raudition,  lea  ddfendeurs  ont  prtStondu  quo  lea  donncure' d'aval  avaient- 

Roguo.  J„,^.  Coar.  vol.  2.  p.  371,  no.  11.  qu'ib  n'ont  paa  oompria  ;  et  11  faut 
bionlour  pardonnor  oetto  mdpriso,  pu^ue  le,  demandoura  ao  aont  iux-mflme.    :? 
laiM^Ja  surprondro  aur  la  portdo  des  romarques  do  cot  auteur,  lorsqu'ellea  ont  dtA    * 
OitA«,  A  I  argument     Uno  lecture  tant  aoit  peu  attentive  do  co  paragraphe 
oonvjincra  on  effet  que  Rogue  vent  tout  aimplement  dire  A  oet  endroit  que  ai 
lava  eat  foum.  pour  I'endoaaeur,  il  faut  feire  lea  diligeneea;  et  o'eat  ce  qaL 
rdaulte  ple.nement  dfi  coa  dernien,  mota  du  m6mo  paragraphe;  "m.iaa'a  eat^ 
au  bM  de  la  lettre,  il  fautfaire  de.  diligenee.  danXteo.;.  K^t  ooXele 

Toua  le.  autre,  i^mmeotategit  wnt  d'ailiea^  aii^^b^^r  te  point ,  .t  x 
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suflSt  d«^r(ifi5ro^  nux  autoritda  sur  I'aVal  c|ui  Se  trouvcnt  ooWes  plus  haut,  memo 

aux  djJoisions  auiericainc?  ct  louisianaises  pour  so  convoinoro  quo  robligation  du 

donnour  d'aval,  dtant  oommeroialo,  eat  solidaire,  identique  aveo  celle  do  la  porsonne 

qu'il  pautionno,  obligiS  do  la  m8mo  mani^ro  que  lo  ddbiteur  pi^ncipal,  libM  s'il 

Test,  tenu  au  paiccacnt  s'il  est  cncoro  rcsponsablo. — Voir  aussi':  Code  du  B,  C. 

art,  1105, 2311 ;  "78o  decision  do  la  Bote,  do  GOncs ;  arrflts  du  9  mai  1577,  14 

'  t6nier  l691,  17  juin  1672,  ct  autrcs  arrCts  du  Parlemont  do  Paris  du-,a9  avril 

/  1564^  ct  aoftt    1594,  tous  citdp  dans  Tottieau,  Inst.  vol.    2,  p.  30-33;    et 

'        principalemcnt  la  listo  d'autoritdi  cit<Ses  au  bas  du  rapp(|Ct  do  la  cause  do  Merritt 

vs.  Lynch  (3  Jur.  280).         ;   I 

Or,  qucllo  est  la  responsabiiitd  du  tireur  d'un  cheque?    II  est  toujoVrs 
X  rcsponsablo  jusqu'i  ce  que  la  prescription  soit  acquise,  ii  moins  que  par  li  fauto 

}  du  porteur  do  pr<5sctiter  Ic  chiiquc  i  la  'Banque,  cctto  derni^ro  faillisso,  auquel 

cas  il  est  d^chargd  jusqu'  ii  concurrence  do  co  qu'il  en  souflFre.    "  If  a  check,  dit 
'_  ;  __    Parsons  on  Bills  («$d.  1867)' vol.  2,  p.  72,  be  prpspntcd  long  after  date,andi8 
refused  payment,  not  on  account  of  a  failure,  but  because  the  drawer  has  closed 
his  account  or  withdrawn  his  funds,  the  drawer  is  still  liable.."    Voir  Peck  vs. 
^raft,  4  Duer  122 ;  Serle  vs.  Norton,  2  Moo.  et  Bob.  404 ;  Alexander  vs.  Burch- 
field,  7  M.  &  G.  1067;  Bobinson  vs.  Hawlcsford,  9  Queen's  Bench  52;  Laws 
vs.  Band,  3  C.  B.  N.  S.,442;  MiiUick  vs.  Badakissen,  9  Moore,  P.  0.  46 ;  28 
English  L.  &  Eq.  86;  Conroy  vs.  Warren,  3  Johns.  Cas.  259;   Murray  vs. 
Judah,  6  Cowen,  484;  Elting  vs.  Brinkerhoff,  2  Ball  459;  Id  re  Brown,  2 
Story,  502.;  Little  vs.  Phenix  Bank,  2  Hill  425;  Oxley*,  3  Iowa  289. 
\   •  Dans  led  causes  do  Laws  vs.  Band  et  do  Bobinson  vs.  Hawksford  qui  sont 
deux  cause|  modemes  anglaises,  on  a  ddcid^  "  that  no  time  less  than  sjx  years 
was  an  unreaSmiable  time  to  present  a  check,  unless  some  loss  accrued  meanwhile 
to  the  drawer."  A  check  «  disait  le  Baron  Parke,"  (9  Moore,  P.  C.  69,)  is  more 
like^n  apprdpriation  of  what  is  treated  as  ready  money  in  the  bands  of  the 
banker,  and  in*  giving  the  order  to  appropriate  to  a  creditor,  the  person  giving 
the  check  must  be  considered  as  the  person  primarily  liable  to  pay  td  his  drders, 
his  debt  to  be  paid  at  a  particular  place  and  as  being  much  in  the  same  position 
as  the  maker  of  a  promissory  note,  or  the  acceptor  Sofa  bill  of  «xchittige,  pay- 
able at  a  particular  place,  an3!  not  ebcwhere,  wlw'has  no  right  to  insist  on 
immediate  presentment  at  that  place,  (voir  aussi,  Pothier,  Change,  No.  229). 
Or,  Ton  eaipttfllk  le  faiseur  d'un  billet  aussi  bien  que  I'accepteur  d'une  lettre  de 
•     cl^ange,  payable  H  un  lieu^particulier,  ne  pout  &  bon  droit  so  plaindre  du  d^fatit 
<|p  pr^ntation  qu'on  plaidant  et  justifiant  de  la  presence  des  fondset  en  ICs 
consignant  en  justice.  Story  on  Bills,  §  356 ;  Story  on  Ifotes,  §  2?8, 1  Am.  Lead. 
Ca8e8p.365;  10 Bobinson B.  53.3, 540;  Bicets.Bowker,  3  Lower  Canada  Beports, 
305 ;  Mount  vs.  Dunn,  4  id.  348.    La  Cour  d'Appel;dans  cette  derni^re  oiiuse 
d^Iara  en  effet  entre  autres  choses :  "  La  Cour  etc.,  oonsid^rant  qu'en  su^posant 
que  dans  Tesp^e  ce  ddfaut  de  demande  pr^alable  de  paiement  aa  dit  lieu  indiqud 
n'aurait  pu  four^ir  &  I'intimd  un  moyen  de  defense  4  raotioii^e  I'appolant  qu'en 
1^  autant  que  I'intim^  aurak  eu  plaids  et  prouv^  e^tngme  temps  qu'une  provision, 

oonform^ment  i  la  loi,  avait  4t6  faito  en  temps  utile,  au  dit  lieu  indiqud  pour 
payer  lo  dit^illet."  &c.  .        ? 
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ar«  plus  favorable  quooelledu  tireur  d'une  lettre  de  ohangr   Or  suivaqt  la 
jamprndenoe  inconteBtable  du  Ba»-Canada  lo  ti^ur  d'une  ^tre  de  chanr  nJ 

B^I^nf^T'"',      I''"'  "**"''"  ^•'"'  ^''^  J"ee  Day  dans  la^Lse  do  - 
Bank  of  Montreal  vs.  Ruston,  Knapp  ct  Noad  (I  L.  C.  Rep.  252.-270)i«a«h 

the  obligation  #*  .mpcrdti^  upon  the  drawer  to  pi^vido  funds  in  the  han^ 
of  the  acceptor,  for  the  payment  of  the  bill,  if  ho  would  avail  himself  of  i^ 

^    Ja^  ^"^'l-^  '""  ""  ^°""''"  '^^^■-  "I  '•-e,  at  no  time! 
folt  any  Atfculty  itf  thAi^sc,  with  respect  to  the  plaintirs  right  torecoveJfrp^ 
the  drawere.      C'est  aussi  ce  qu'a  ddclar^  Sir  J.  Stuar\  J.-C,  lorsque^ttSe 
cause  fut  jugde  en  appl.  «  A  good  deal  of  learning,"  disait  le  savan7 ju3^as 
beeu  displayed  as  to  the  que8ti8n  of  '  no  eflfects,'  but  this  could  only  apply  to 

•  IwJTT         !""?  *'*■  ^^''^'  "'''"■^'"S  to  the  law  of  France  could  only 
affe<rt  the  drawers  in  this  cause,  it  is  choso  jugdo  as  against  the  drawers  " 

Jiitche  Q.  a,  for  defendants—The  action  of  the  plaintiffs  fe  for  the  recovery 
of  two  hundred  and  twenty  dollars,  amopnt  of  a  cheque  upon   La  Banque 
Jacques  Cartier  drawn  by.thelateJ.  E.  Malhi(^,  on  the  fifteenth  day  of  Feb- 
ruary eighteen  hundred  and  sixty-four,  in  favour  of '(no  name  inserted)  or  bear- 
er, and  endorsed  by  the  defendants  in  blank.     The  plaintiffs  in  their  declar- 
ation a  lege  that  after  Malhiot  drew  the  clique,  he  requested  the  defendant 
de  met  re  au  dos  d  icelui  leur  signature  sociale  dans  le  but  d'en  garantir  le  paie- 
mente    de  devenir  cautions  par  aval  du  dit  J.  E.   Malhiot,"  an^  that  the^ 
defendants  did  m  fact  so  place  their  partnership  name  on  the  back  of  such 
cheque  with  the  intention  of  binding  themselves  «'  par  aval  et  comme  cautions 
sohdaires    of  the  drawer  of  4ho  cheque.     That  the  plaintiffs  became  the  hold- 
ers of  the  cheque  for  value;  that  about  the^teent!,  of  February,  eighteen  hun- 
dred^and  sixty-four,  and  at  different  times  since,  the  cheque  L  presented  at 
the  bank  and.payment  refused,  neither  Malhiot  jmr  the  defendants  bavin-  any 
funds^there     That  when  Malhiot  drew  the  cheqUQ^ho  was  insolvenli  and  the 
defendants  knew  it,  and  that  when  the  action  wa6  brought,  Malhiot  had  been  ill 
and  was  confined  to  his  bedfor  several  months.  That  siliee  the  date  of  the  cheque 
the  defendants  had  been  repeatedly  notified  that  thecheaue  had  been  dUhonored 
cvul  hadalways,  since  the  sixtemth  of  February,  eiyhteen  hundred  and  sixty, 
four,  knawn  that  fact,  but  that  i^evertheless  the  defendants  had  refused  to  pay 

The  defendants  pleaded.    Fii^t,  a  dfifense  eu  fait;  second,  a  special  plea  in' 
which,  admitting  the  signature  "MacdoUgall  &  Davidson^  on  the  back  of  the 
cheque  to  be  theirs,  they  speci^ly  deny  that  they  placed  it  there  as  cautioni«ar 
ai;/i?of  Malhiot,  and  expressly  put  that  fact  in  issue.    The  defendants  ^ 
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that  they  pldW  their  signature  on  the  jpck  pf  thfe  oh^ue  as  endorsers and^ 
proatratwn  authorising  their  names  to  be  inserted  oiuthe  face  of  the  cheque  as 
payees,  and  with  the  iniention  that  "ihe  cheque-should  forthwith  be  presenied 
for  payment^jind  that  in  case  of  non-payment  it  should  be  pcptested  lind  they 
should  have  due  notice.    That  the  cheque  nevdr  waspr^tested,  and  thatthV 
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plaintiifa  did  not  use  duo  diligenoo  in  prosonting  tho  cheque  and  in  recovering 
tlio  amount  of  it  frofai  Malhiot,  uiul  Ouitfor  more  than  leoeti  montJu  the  de/eii- 
thnti  were  kept  ija^ ignorance  thut  the  cheque  remaitud  unpaid  and  that  plain- 
tiffa  did  not  during  thatjime  notify  tlum  that  they  i(j>laintijff»)  held  the 
cheque,  nor  demand  payment  of  it  from  the  de/etulants.  That  Malhiot  frequent- 
ly hud  funds  sufficient  to  n^et  the  cheque,  and  defendants  ooiild  have  recovered 
the  amount  had  the  die(fue  been  protested  and  they  notified.-   / 

The  pliuntiffa  fyled  a  special  apswer,  the  only  now  allegation  in  which  is 
that  tho  cheque  in  question  represented  a  loan  from  the  plaintiffs  by  Malhiot 
to  be  paid  on  demand,  and  which  loan  the  plaintiffs  refused  to  make  with- 
out the  guarantee  of  some  solvent  third  party.' 

This  admission  in  the  plaintiffs'  special  answer  is  somewhat  important,  as  it 
shews  that  the  cheque  was  not  taken  by  the  plaintiffs  in  the  ordinary  course  of 
business,  nor  was  intended  by  plaintiffs  to  be  forthwith  presented  in  the 
usual  manner,  but  as  an  tVrey^^r ^curity  for  a  loan  to  Malhiot  payable  by  him 
on,ddnand.  No  demand  was  made  on  ^alhiofJbr  payment  of  the^  loan.  The 
special  answer  of  the  plaintiffs  places  them  in  ahorse  light,  if  possible,  than  the 
faQts  disclosed  in  the  other  pleadings  had  dond,  and  removes  every  shadow  of  equity 
from  their  claim  against  the  defendants.  ' 

The  pleadings  in  this  case  raise  three  principal  questions,  viz/ r#^    . 

1.  Did  the  defendants,  as  a  matter  ul'  fact,  place  their  names  on  the  cheque 
as  cautions  par  aval  ?  „ 

.    2.  What  liability  did  the  defendants  incur  |Ly.j)lacing  their  blank  endorsc- 
•ident  on  the  cheque  ?  '  /'  ..  ^''^  ,  ,        • 

3.  Were  the  plaintiffs  bound  to  use  any  diti^'oe  in  respect  bf  presenting  the 
cheque  for  payment  and  n^ifying  the  defendants  ? 

1.  The  leading  case  in  Lower  Canada  upon  the  subject  of'^"  aval"  (Merritt  v«.  ^ 
Lynch,  3  Lower  Canada  J^ist,  page  276)  lays  down  the  doctrine  that  the  ques- 
tion whether  a  party  intends  to  sign  as  aval  is  a  question  of  fact.  In  the  present 
case  ther6"fb  no  direct  and  positivb  evidencOi  Malhiot  being  dead,  of  "whafc^ the 
intention  of  the  defendants  was  in  placing  their  signatures  on  the  back  of  the  \J 
cheque)  but  the  evidence  of  a  number  of  merchants  and  bankers  shows  conclu- 
sively that  the  practice  of  signing  or  endorsing  cheques  pour  aval  has  never  been 
known  n  this  Province.  Unless,  therefore,  the  defendants  deliWately  intend- 
ed to  extend  a  doctrine,  of  which  they  were  entirely  ignorant,  to  cheques  upon 
banks,  their  statement  that  they  meatiit  to  become  ordinary  endorsers  and  to 
authorise  their  names  being  used  as  payees  on  the  face  of  the  cheque  must  be 
accepted.  (Where  payee's  name  islcflinblank,  the  1^1  holder  may  fill  up  the 
blank.  Code,  Article  2282).  There  can  be  no  doubt  that  had  the  words  "pour 
aval"  been  written  on  the  back  of  the  cheque,  and  their  meaning  explained  to 
the  defendants,  they  ^oM  have  refused  to  endorse  it.\  Had  they  been  aWare 
that  the  cheque  was  to  represent  a  loan  to  be  made  by  some  person  unknown,  to 
Malhiot,  and  of  which  payment  had  to  be  demanded  of  him,  they  would  equally 
have  declined  to  become  endorsers  of  the  cheque.  Malhiot  is  allied  "by  the 
plaintiff  to  have  been  insolvent  whe%  the  cheque  was  drawn,  and  assuming  that 
to  be  the  fact,  it  is  unreasonable  to  ^pppse  that  the  defendants  would  assume  a 
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vcu  lur,  Atwater,  who  seems.to  Have  some  knowledffo  orttn  ««*..      el 

issue  of  facVrai^rb?!  „,1V'  "'"  "  '^^P^^'^  «*'>P«°  the 

pour  aval  ?  ^  I    P'""'''"^''  "'? "  ^'^  '^''  ^'^'^^'^^^  "g"  the  d.eque 

An  endorsement  is  not  presume^,  to  be  an   .n^al,  I   Nouguicr,  No    497  '     ^ 

d  apprdcier  Ics  circonstances,"  .  V"  *  "1« "  appartient 

2    Can  a  signature  upon  the  bacl^of  a  cheque  bUnsidered  as  an  aval  ^       ' 
-    The  defenda«ts.rcspectrully  subm|f  thdt  U eannot;  and  very  sli-^ht  aUention-. 
tbe  mature  and_histbry  of  the  avaLiU  suffice  to  establish  tZlt^TiZ 
practiceof8.gningorcndors|ngbill3bfexcl#ge,promi8s*vnotLnri*J' 
.  mereial  instruments  of  a  likS  natur.^,.  f    'J^r^^^fT^^^^^lHZ 

h!!„  !  ;    /7*     .  exchange).    There  is  no  ifistance  of  its  hafme      ' 

diately,  and  which,  although  in  many  respects  ^miJar  tO  bills  of  excClT 
many  marks  of  difference.     Mostof  th.  airsl  treating  Xl^^^^^^^^ 
of  the  usa^e  as  applied  to  bills  of  exchan^  and  notea  only.    'Uvrest^t 

souscnpuon  miseaubas  d'unel<,tre  de change, oubilletr S/ch.„^"V^; 

1  ordinai^l avaly«. semetaudo, d'une.leUre de  change'oM bilH ^t ainsi dnoncd 

(*em6reDict.  deJ)r.  vo.  awal")  "i-euaiure.     ^ 

nl.»'„^-'^'!i"°  n^gooiant««e«<,e  j«>rter  ca«no»  rf«  piemen*  d'une  lettre'de 

c^ange,oude,«e^«We6»7fe.<fecm«er^e,«e.«rf'4Je^ 

^mots  i««r  a«a?  avecrsa  signature  .M'on  nomme  av^  l^ngagemen*:mTme  qui  a 

Ifecontrapt^decettemani^n."    (i^nn  Tlenixau,  >u. aV4    OuXt? 0^4^^ 
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sake  of  brevity,  tlwdonnouT  d'aval  "  sij  contento  do  inottfo  la  signature  an  baa 
"  do  la  Icttro."  (Same,  vo.  ayal,  §  2,)  "  Ccux  qui  aurent  mis  leur  aval  sur  les  leltios 
"  do  chiingo,  sur  des  proinosscs  d'on  fournir,  sur  dos  oMrcs  ou  dos  acceptations,  enr 
'[  dos  billctsdo  change  ou  <j^tres  aclei  depareille  j'uah'f^  concornant  lo  comniefoo, 
'*  scront  tonus  toUdairement,  &c."  (Ord.  1673.  article  33.)"  Now  Doijizart  explains 
that  the  "  autres  octet  deparcillequaliti"  ijre  billots  de  conamerco,  (Vp.  Billots  do 
com.)  This  section;  as  the  counsel  of  thc'plaintlfiFa  contends,  (page  15 'of  his 
memorandum)  is  only  declaratory  of  tho  old  law.  Thcrfeis  nothing  in  it  to 
''extend  the  aval  to  cheques.  Pothicr ^states  that  "les  avals  ou  cautionnomcnts 
'  "  en  cotto  forme  n'dtaient  plus  gu^ro  <Jn  i^sago."*;  (Change,  part^l,  c.  iii,  §  4). 
Tho  plaintiffs  are  seeking  to  extend  a  usage  whieh  oven  in  Pothior's  time  was 
almost  obsolete,  to  a*class  of  commercial  instruments,  the  very  naturo  of  jvhich 
aliiios^  precludes  tho  possibility  of  ^uch  a  pagb  arising  in  respect  "of  them.  The 
dofbndants  respectfuHy  contend  that  botK  tho  facts'  of  tho^caso  and  the  law  are 
against-  the  pretensions  of  the  pllftntiffs.  <         .  x  v 

•3.  But  supposing  that  tho  defendants  did  intend  to  hooomo  caution$  par  aval, 
the  plaintiffn  have  lost  their  recourse  by  f  their  own  want  of  diligence.  Tho 
cheque  in  question,  given,  according  to  tho  allegations  of  the  plaintiffs,  to  secure 
a  loan  of  a  very  irregular  -description,  was  not  presented  at  tho  bank  for  about 
Jt/tchi  dat/s  after  it  was  drawn.  It  was  not  presented  to  the  defendants  for  pay. 
meni  for  seven  months  after  its  date,  during  which  time  the  defendants  were 
in  ignorance  of  its  non-payment  or  of  its  being  in  possession  of  ,the  plaintiffs. 
Diinm  (hat  long  period  the  defendants  had  no  means  of  protecting- themselves, 
owing  to  the  ncg;ligenco  of  tho |>laintiffs ;  and  it  is  proved  ihsXMt' different  times 
MalKiot  had  funds  in  the  hank  to  mtU  the  cheque.  The  plaintiffs  well  under- 
stood tbatuieywcroboundto  use  diligence  inpresenting  the  ohcque,  and  they  had  it 
presented  at  the  bank  upon  two  or  throe  oooasions,  and  left  it  there  for  collection, 
but  withdrew  it  when  it  would  have  bi6en  met  had  they  not  taken  it  back.  The 
evidence  clearly  establishes  that  if  the  defendants ''are  condemned,  they 
have  lost  all  recourse  owing  to  laches  of  the  plaintiffs,  The  holder  of  an 
instrument,  secured  by  aval,  is  bound  to  use  diligence  and  will  be  liable  for  any 
loss  sustained  by  the  want  of  it.  (Story.  Prom.  Notes,  §460)  Rogue  saysXvol. 
2,  chap.  66,.No.  II):  "  On  doitfaire  les  memos  diligences  centre  un  donncnr 
"  d'aval  qu^  centre  un  cndosseur,  si  I'aval  est  au  dos  do  la  lettre,  maissHl  est  au 
"  has  deja  lettre  il  fdut  ies  faire  dans  le  temps  prcscrit  contre  le  th-eiir,  sinon 
"  on  est  iwn  r<k«nable."  ^he  plaintiffs'  counsel  endeavours  to  explain  away 
this  authority,  but  Without  success.  See  a^  No  12  following,  as  to  negli- 
genee.  •        ^  j 

The  Ijolderof  a  cheque  is  bound  to  present  it  a|^e  bank  within  a  reasonable 
time  according  to  the  usages  of  trade.     (0.0.2291,  2351,  2354).     Tiieu8U||ir 
time  id  Montreal  is  twenty-four  hours..  In  this  cassj,  mesentation  waS  delay^ 
about  two  weeks.  "       ,    ,^>^>\ 

,    The  law  of  England  applies  to  questions  upon  oh^aes  where  otll<'own  4aw  is . 
ulent  (Code  2340,  2354).    (There  is  no  proyision  for  aval  npon  cheqaea,  and 
to  apply  its  use,  as/applToable  to  , bills  of  exchange, 'wottld\bo  inoonBiatent.'With 
~IEe  usage  of  trade.    By  the^law  pf  England  a  oh^qoie^as  to  be  prasented  wltl[tir~ 
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porter,  pour  autorisor  lo  pCSdeVoffet  n'*"'  '*;"^'''-'  P»y«bl0  «u  . 
aucu^u,  dili^enr    A  0^0  &,'*"""!"  '"'  -^^«««'"^'"'«  !*"»"  n'Ont  fait 

protfit,  ni  a  „„  avis  do  protr     T"        ''™'*  "'  *  »°°  F«5«cntat^„,  hi  ^  un 

t;    I' n'y  a  ««oan  douto  que  Ics  domandcurs  onf  rof„rJ-<  I      .         /     • 
chfique  4  la  banque      Plug  de  nninl  '«t''r<i«5  o„gtempgA    ^^.^^^^^  , 

^.j«o,usqu..jo.i.tiSo::v:in;^^^^ 

bout  do  sobt  mo  s  quo  lei  MessiVura  Pr„»f        »•  """auf-   ,  t  est  encore  au 

..evle  Ohio  „.a%  t^uZZ^^^T  'I  '^'^ "" 
on  agissanUn*  voilA  la  question  ?  ^taient-^ls  dans  leurs  droits, 

Les  ddfofideurs  prdtondont  que  la  question  d'nrri  „»»  .  / 

men  avis  c'^  une  question  do  fait  etriTt  fo„  Itf  f       T"""  ^'  '"'* '  '  / 
dtoit  que  do  fait-  mais  io  n'«:  ll^T  f  '"  ^°"'  '^^  Po«t^tre  plus^e  , 

s«r  io2t  effet  de  com3e  su  un   M  '^^  "'**"  ^''^''^  P^*  ^'*«  «W 

La  signature  ^0^^^;  ut^rtT"  "■■  ""  ''"^*  P™»««>ire.' 
ils  n-ont  jamais  .t.poUr^::^taS^^^^^^^^  ^^  > 

connaissdentqueM.Malhiot:   C»<sJt  done  pour '^^^^^^^^  T  "'  '^ 

croons  ande,  le,  fait  que  le.cht^que  <?tait  pikablc  a«  «or/.« JS    •*  v  ,  •/ 
pour  faire  ™p  qu'l,,  „^j,     ^,j-^  ^  J^  enlreu^      "enF        .  ^"^^"' 
nen,  autre  clios(J  que  la^sion    \lvonf.    ,\"T^^""'  lendossement  n',6tant 
ddfendeurs  pe  so.:!  pa.e:Si';:l^^'?'7^  ^«  »'«8^»-    Mai.  £  les 
en  loi  avoir  apposdsasigLtuVe^arSncbt     pat    ^'^^^^ 

Et  ici  qudl^  sora:cette%espo„salK"      cTnW  tr  'T^^^^ 
,  qm  sWde  aveo  rintontio/dos  d^fondoub  puisqaellgf  '"^"^'^  "^'r''  f 

tireur  Malhiot  d(^  rdaliser  un  enmrunt  nrisi      P"'''i««iP*>*  PO"""  permfc  a^ 
^•aval, .  les  d^ffen,rmirs  sontS;!  kI  ^    ^"*  '^^^obs^ Comme  tels  doLr 

d:autis.xceptir;:i:^-r^"^^^^^ 

>b.htd  du  tireur  ,d'un  c^pe  dure  en  effet  tant  qtrian ''•'.•        T"'**- 
•acquise,  i  moins,  bien  entendn  nn«  J«  ^^p    *T  ^      la  prescription  n'.k  pas 

fondstidce«aire?.Ta  resllbUiw  d^  ^  a        ?"'"»"'  °^  "  ""«^<  «» 1«« 
Malhiot,  l,.pr^nte  act;  Jr^ltSl"!!-^^"^  '^"^-  <»-  +"*  ^e 
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llM^mU        The  CourtlfkTing  heard  the  parties  !^,^'>0"'|P^||fi^|^4  #>  1^  this 

■'--'^^^'  ering^at  the  ||BfcnclantH  have(i>ut  tlw''BigniMB^!l|t^y^TO^  4' 

d^riibed  in  th&aintiffs'  I^U|{|iun-^^he^u|i^^  or  g^^nU^ 
the  paymont  of||^amo ;  oi^i^^ng  th|l|a8  an<i^f^^eurii'^alof%Qi^(ii(.  - 
|ar,  J.  E.  MaJhic(<v|i|^defeil^^ji^prc  no*  W^l^  :tb  any  pr^otroent,' p^^tost, 
itior  notioo  of  pr<|pi^|iot|i  bor^^^  the  de]rQndant$^g||^tly  and  ju^mIII^^^  pay, 
'-" ,  &o-r&o- J  ^|i'^%^'''°"''^^^Mf  ^9  U'lll&i^tHh^obru- 

ofthe'-!||.ilAlc  *^'^<^^"^'^<>'^t|^^^^I^'''^^^  said' 

dcfcndttW^ydacod  anif  i(:rpt^^^^|fc,^|jP||eiit  fi^  Miftllbugall  & 
^OT^ity,  and  vrhibh  8«d  ol^ob'wiB  afterguards  by  the  said 
i|orejl:  to  the  suid  pipintilli,  who  -arcand  were  the  bearers 

odat  ds8  demandcurs;  ^  ' 
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'  A^        %  jfe^tiJre/ defendant  «i  (;a^^  * 

;, ;    '      J.  O.  ip^pb  v&fi  joiitiief  lii^amiriation-  as  a  witpora;  in  th^  canse,  produced  by  his  client  LoiottviV, 
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,  i   intervening  par^.    A^qupntiOn  w«8  put  to  him  ib  croM^oxamination  as  to  wliat  liad  pataed 

flfotweenihini  nnd  liis  client  on  an  oeoaRiqn  and  in  rereronco  to  a  niattor  not  arising  out  of  tlic 

'i)«XBroinatiofi  fn  ^chiei.    Vbe  (Question  being  objefftcd  ttf  by  the  witAeaa  as  tending  to  draw 

,'      '  A-wn  lilm  W^iat  bad  been:  communicatJid  to  hiin  proiiesBlonalljr,  and'not  arisingout  qf  tlifl 

;  'cxaminajiion  in  oliiqf,  the  otijectipn  wiu  maintaiae^mnlio  Court,  citing  1  Taylor,  Kvidencc, 

.7.  A  PwAin*,  forplaintiff.  '  'I  «     - 

i'.  5.  Coi/?«,  for  d^fend*it.  ' 

■  J.  0.  Jo»epA,'tfor  intervening,  party, 
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(COUR  ^UPERIEURE. 

MONTREAL,  37  PEVRIBR  1868. 

Coram  BERxntLOT,  J. 

No.aio. 

I>ay  vs.  Deam$eda)orval. 


T '  **' 


pro«u«,„rlor.  de«  pr«X.tlo„'rco«  '    *"""'"'  ""•  ^^""'PMo''.  «»  conrtiluor 

balance  sur  Ic  Cdtn  »„  W  ^^  ^"""""^  ^'^nd  par  eux  pour  aval,  ct  une 
^^Cettoaction  f«t  rapport  J  en  F.vrler  1861.  et  depuis  lora  aucun  procddd  n'„ 

dit  ddfendeur  Dorvr  '        "''"l  ^""'^'"'^  ^"  P^^remption,  pour  lo 

Lc  dcmandcur  fit  ddfaut  de  con.paruTtrc' 

tomW  dwt  Ic  ftiM»i«S!lT  ■     .  .    Z,^  '°  *"  i^xcin,  poor-no  pas 

#&:^fo  li^te  «ii;^:t.f  ""r  ^"'"  '■""«'"•  - '» 

offini:  oat  Tart  '&0  dK.  f  "™''  "f'-f  """I"  •""""P'ocarour  „•«,<« 

lormee  Bor  roflii/iiiA-J"«„«..x^i  ^ /»     ». 


pas  entendu  ainsi  ea  France 
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COUR  SUPBRHtUWfi^llBeS. 


Ihiy 

T*.  UVCOUMM) 

ct  Uorval, 


^ 


Id.,  p.  434,  (eft  hauti)  f  Ma\i\e  pouvoir  do  raroutt  pout  ovolr  oeawl,  pour  I'ttnc 

"  dtM  ooui^cH  iiuintionn^H  dans  ndtro  article,  dans  la  pbrHonno  do  favour,  Mi  du 

"■  doinandour,  qui  aurait  d  d^Sfendro  i\  la  demando  en  p4<roniptio»A  ioit  <lu  di/fti- 

"  tlmr  qui  aurait  h  former  celte  deynnndt,;  dans  la  iewitd  eat,  cl\  sornlt  forniitc 

/'par  r^quCto  d'avou6,  contm'tnt  de  la  partdn  dcmundeur  (en  pe/emption)  com- 

,      "  titution  d'lin  ovoiii  jnmr  oecui>er  $ur  eette  dcmandv." 

Id.,  p.  437.  "  Do  CO  quo  I'art.  400  n'ctitisnd  parlor  quo  do  I'avouiJ  dur  doman- 
'.'  dour,  iliuit  qve-le  d<f/aideur  qui  n'a  put  comtitui  avoui  datk  Fimlnnce  n'cst 
"  pas  dispcnwS  d'cuiployor  la  vojp  do  la  roquiito,  pour  /ormcr  ««•  dcmi'tlule  en 
"  pireinptlon ;  oivm  I'a  jttg6  in  terminit  la  cour  do  Met»  (arret  cil<5) ;  muis  il  pent 
"  le /aire par  Ui'meme  requite  qui  e»iitieiit  comtitutioa  du  wtuvej  avotU  ct  soiii- 
"  matioo  d'audicnco,"  (arrets  citdM.) 

Ainri  lo code  Nupoli'dtJ,  qjii  exigo  «iue la  rcquPto  n^it  {orajL^dd'acoui  A  nvoui,n'n 
"junjaJH  pr<<tcndu  que  la  pdroiuption  d'inHtanco  fut  nu5o  i^  cJ^ui  quiu'a  pas  coinpa- 
,  •■  ru ;  do  fait  on  no  trouvcra  pas  uno  hcuIo  autorit«?  qui  Houthnino  ccttc  dootrino ; 
-  ;  ;etil  n'y  aurait  aucuno  raison  do  rcndro  sa  position  plus  nmuviIitKuiuo  oolle  du 
d<!fondour  qui. aurait  coiuparu«u  pluiddi\  Taction ;  la  pi^roinption  (JtanTfoni] 
hur  une  prisomption  de  ^iaeontinuatlou  de  V action,  ct  dans  lo  but  do  D)<5ttro  fin 
aux  proci^a.  *   ^      «  ^'\      -         "  '    \  ^      / 

La  86»lf  choso  rcquisc  Cst  qu'llii'y  air  pais  do  proci'dus  utiles  dans  Ics  trow 
nnH. 

C.  do  Proo.,  B.  C,  art.  458.     "  La  piromption  0!4t  couv«rtopar  touto  proct'- 
"durotttilc   adoptee  apres  lcs*trois  nwiy^innig  iivuht  'hi  signification   de  hi 
^'denuinde  en'pircmption ;  mtiis  eUe  nc  p<ait,Stre  r.mp&clUA on  affcCtie par  wx ^ 
"  actede procMuve  suhxiqwnt  a  la  »ignificatioiide  celte  de^nande."  ■ ' 

Or  ioi  aucun  acto  dSproc<!duro  n'a  eti5  fait  avant  la  signification  do  Amotion  ; 
cctte  derniorc  cst  faitc  ct  Hi<:,n6e  par  lo  dC'fondcur  lui-uiemc ;'  sofrproe^rcur  n'a 
■k  comparu  que  lorgquo  la  motion  a  etd  prescntoo  en  Mur,  ct  Houlomcnl  r  gur  lu 
demando  en  p4^rcinption,c'edt  lo  procdJcqui  rejnpliiefelBRia  constitution  de  ptocu- 
rcur  signifieo  au  demandeur  par  k  dcfcftdour  avcc  sa  rcquCte/en  Franco.  ^  - 
Oette  procedure  est  suivant  lea  prirfcipcs,  car  discnt  Garrd'et  Chauvcau,  (p. 
413,  Qucation  1428.)  "  C'est  un  prigcipc  desornmiit  certain  par  rapplicatioii 
"  fr<5quente  (ju'en  ont  faite  Ics  cours  sou«|craincs,,quo  la  demando  en  ptSromptiori 
"  d'instanco,  eatUne  procidurc  nouvclleala  suite  d'une  pricMente,  eilout  it  fait 
"  indlpendante  de  la  caiise  principalc.  La  con8<;quence  immediate  de  oe  prin- 
"<ipo;  c'est  qu'elle  doit  otm  ri5gie  par  la  legislation  sous  I'cmpir©  do  laqoello  elle 
"  cst  form(Se,"^'ctc.  lis  ri^pdtent  la'memc  eho8o;au  bas  <!^e  la  page  433. 

"2o.  \]ne  demande  en  jiiremption  constitue  un  profit  d  j^art,  dans  Icquel  on 
°    "  no  pout  plaider  queloQoul  fait  do 'la  discontLiiua.tioy  dcs  poursuitcs,  ct  sans 
"entrer  dans  la  discussion  d'aucunc  ^luestion  relafivoVu  fonds  do  I'instance." 
„    (Arrets  cit<5s.)  ,     ^,     '         '         "■.       f.,««'  :'.",-". 

"'''•     II  faut  done  conclare  x^ue  qtjM'nd  mCuie  d^faut  auraif^to  j^Viigisfi^d  pontre  1e 
ddfendcur,  ce  dernier  pourrait  toujours  foruor  sa  demand^  en  pdretbption,  <mr  ■ 
c'ett  une  demande  nouvelle,  totU  H  ftiit  iiid^endante  d«i,la  dimande princilkiiH 
-et  on  nepeut  entrer  ddm  la  diicXiHilon  d^atkune  qu^tio^" relative  au  fond$  de 
tinatance,  ;  '  ^^        •■        '     " 
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<\v\  diAtliiWuornit 

ll4/.n        ^J-    l3l  .  • 


'P|u\    Cot 


pon<l„«t  tr«.H  ar«^'  art.  m'.i  Ion  autuura  Houtionnont  tol  la  dr& 'o '^ 
n«o  d«ns  notro  prof^^ition.    O-ain.urn  ootto  doctrine  n'ont  paa  13  '  7 
l*oth.«r,:-l>f,K..(Jlv.„Na.242.  ''Onaviff^^outtfautrcfaUHiroxlS  i         , 

'     arn  1672,  a  ddclard  .ru'il  y  Wal^  lieu,  cnoeoas,  aia    dr«L  l^  "^    "  'f 

•  d-Bcontinuation  do^pjdoc^dftro  sur  .ctto  d..„audi.  n  pouv    t TS         "'     " 

•  got  'act,.  „i  V.UC  i„torr2,„pro  la  pn^cription!"  2  Jou^^  rCord '  IT 
■indc    Propo.s,tion.-.La  Bignal^ro  du  de<fe,.dour,  Dorva    appo^^,  ^^^^^^^^^^^ 

,.cour,8urla  motion  etl'avi«,fait.ollofoi  par  ello^mfimo?       '        ^    '  ^" 

Cetto  objection  a  m  soulevdo  pat  le  Havant  juro  qui  dit  ■  la  8i^,„rta„r.  1 
curcur  c«t  officipllc,  nm.  non  ccHc  do  la  p.rtic  l[nTSnu..T^1y     ,   •  P'"' 
.nont.  il  doit  Otro  a.,t.  d'un  avocat.et  L.  .  ZZZ^^J^:^- 
_  Cet  argument  est  bitsc  sur  dc8  faitH  qui  n'cxistcnt  Das  iY.hlll  1™"'- 
rcsc  ju,eme„t  n'cAt  pIuH  tc„u  d'etre  a«!isto  d  un  avoc'at    ^^^JT  ''y  ""■ 
tancc  dc  ravocat  et„it-,equi.c  pour  constatcr  I'idcnt  "  i„  ^  ^^C^'l''''^       ' 
j;«.^a.t.ot„«n,     i,„„tave.-.  Enfi„lo.«r.fller.t,i,pr«^^^^^^^^ 
lc««.o„,  commc  of^ccr  ministeriel  depo^italrc  du  document,  crricn*, 
arf,'umentn'ado,ic})i,8d'applfcatiW      '''\  •',  ci  ncn  »  , 

Llupropomtion-soulovooivarrobjcctlon-rcstodoncA^nrouver    Fl,J.:,  '^P3^ 
..ucuu  lb«dcment.     D„..  >ep  pa^,  io  nunist^rc  du  ^E^  n^t^Sff^ 
aucun  Cas.     Toutcs  es  narJiiw  nm  „«.,»  •     .      *""""'\»'^  "  i-st  leqiUs  danti 

partic,  A  f|uoi  servirait  cct  art,  23?  signature  de   la 

_     .  -Kt  les  aute«r8.fr.»n,;ai8  modcrnea,   ct  Pothier,  qui  donnait  au   .IT     i/     ^. 
!n'#  pa^  conjpaTu,  ou.qui  a  comparu  en  pcrsonnc  lelnr  «^^'ii*d/ur  ,,,,1     , 

ti«n  d'iostanec  et  di  mum!  UiZeZZ^^.^T^ 

>L^^%!  »»P«'-ava„t  la  8iynaturc  d'unaooue  pour  c^/MSkl 


'    ItcOOIIM* 

•  Dorval. 
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V.  ujeoww   Iipu  ii  )•  pdr«n)|)tlon ;  <1«  plus  la   tout  m  fmut  promlnt  oonnaiiiMntfo  d'ollo- 

1 


,rt.200.1.4fc..        ;      '^ 

iii^iMir  d'uno  partio  oomw  m«  tunotiona,  m>U  par  la  «o»ti/. 
<!  /»«/</i"«/«<V  iiiotniipatiblo  avpc  la  profcaHioii  d«  proearaur. 
r  xuspcuaion  oi\,r/(«f^»,  k  partio  advowo,  ti  die  ttt  rfpritentin  p^.  prt, 
Hf  ml  tU(»,  on  est  cormiJo  nufliwiHiinont  inrornt<<e,  saikxp'U  aotk  Iboaoin  d'autru   ., 


-on,  n  I 


•      ,4.,f 


"i*^  C<uA,  dit 
'*,    rcur^  Iji  partie  niviiit 
dt'uidor  cxisto  (1  I 
vento  quo  lo  pfoc«<i'i'ur  fuinuit 
w  futmit  ot  He  fait  oncote  on 


•% 


cur  dann  nn  can  do  d^monce  du  procu 
ti  piMipli^^pKir,  (It  U  mrMito  raiHon  dii 
>  do  ju^ino  HI  vHo  quUto  aon  ^tat  (id)   par  la 
uit  dJB  Ha  clinrjj;o  i\  un  autre  proourour,  ninHi  c|uo.%lu         ( 
n  Fifanoo  (Pothier,  I'nw.  (.'.  No.,2:{«.)     Tout  ocoi  oxt        \ 
baa^  8ur  Ic  prjnoipa  "cmtr,i  ,i>d\v>leiit«m  a^w  otc.  (not«,  'i  do  Bugnot  ik  la  p.     -""^ 
110,  «ur  no.  241  ou  d'nutrcsciwWtcltda*)            *                ''    ^       ' 
Maw  di^ii  roiiU'ndre  «itiw  du  «w  ou  le  procuroui*,  en  Has  Cunada,  n  lalafid  ie 

(  rotliior,  (no.  230,  i».  C.)  donn«-  la  ruiuon  auivanto  do  Tart.  202  :  Ces/.uV*,    1 
^•\\,  ne  fftvieikt  t'lyiinrer  (fniXH  l%JHrl(Uetion}\i'on  I'aVis  n'cHt  paa  niJcessaire. 
Wrsqu^  Ic  procufour  change  d'otut  on  vendaut  son  office  4  unnu^cjjujjc  rcni- 
"lllcc,  h»  liiit  (}st  dc  Muito  conlitt  par  Ich  procur(Hfr,s ;  miuIh lij^uTnaNhoicpay^li- 
r«i^  n'cst  pas  toujours  connu  parcillomcnt.     Un  pout  I'i^Ht^r  lou^tunipn  A  c'olli| 

•vpoquo,  on  hn  voyaRos  sont  iroiiiicotH ;  on  iglj<)r«  »'il  doit  rcvenif  bi«ntot,  ou  H'il 
^t'ttiblTiinpnyscfrnn^or;  lo  luit  nV»t  piu  rare  (|u'un  nyoc»t  fuss©  un  voyii<;" 

.  *^  "'^*%^*y'B'J'C  ^\iK'C  ;  copcndiint  scs  asHOcit's  ,i.s»ntiuucnt  la  beso-^ne  en  Hon  noni.- 
Ej  connnciit  nerait-on  rc^ u  i\  dcni«ndo«  la  nomination  d'un  nouvcau  procnrcur  V 
2o.  Mai.'*  |i}>h1o,  qui  cst'notrc  loi  aur  cotto  question,  n.prdvu  un  autre  cub  qui. 
est  cclui  du  d(?lond(jj;r%ccitfr  cai;so,navoir  lomiiiimc  particll'c$(  pas  rfjiri»ai- 
ti'>^jhir  vn  ,pr<>nncHf  atPtfUi^  Co  nllt  que  lorsqu'ello  est  ninsi  rcpr\5scnt«5o, 
"ffu'cllw^  pa%W()in  d'avwque  Ja  proourour  do  la  partie  adverse  a  cos8<5  scs 
foHCtioii^|h' siClmiiii»atioii™un>niploI  publlj),  sa  suiy)onHion  ou  son  Jli^ct's"  ; 
ou  pa^  wi- d<''iniiicc  ou  iiutrc  ijicidoiit  HcmblaWe.  Et  cctte  restriction  est  fondoo. 
cft.i?a1yfn.\!^^ja-pc  pout  nlj^iiorci"  dans  UiuHdicttoh,"  dit  Potliici,x'esHi-diro 


parnu  To  llPWl?;  niais  los  d^|i«  cllc^-nionH|Fpeuve»t  cortainenjent  I'ignorcr,  et 
c'cst  Co  rjUi^^t  arrivo^rc^.  .-     *^''  >  ^y.  « ^''"     "l-Juli        %     ,  ■^     ^     .    '    " 

ait,  malKson  procu^^^, jHur  la  deinandc  en 

I'igiripifait,  puisq'ii'il  •^#tifie  avoir  signifiiJ  la 

o  MohtfeaK     Co  certificat  nc  pcut  otro  attaqu<5 

[Ucucs  n'existcot  [ws  i^ ;  il  faudrait  uoo  inscrip- 


Non.  sPulQiucnl  lc^\'fendour 
poreftiption,  l^i*i]iofait,, Jji^ii: 
motion  u  iso^^hurcau  vj^kiK' 

i|Jt(r  do  .sir^pks  aftidavrl^Ri 

'tioB  4le  fa^4;\ 


^> 


;,I«o  ^<n^^  A?y,  avojTatjVHt  toujours  rcst*5  k  la  porte  do  r<5tudode  J.  G.  Day  ; 
ncf Sonne  B'^tait  |;ci)u'4e  prcadre  des  informatiofis  spdeiales  &  c4.sujut. 
*  Lo  teas  actupl.nc  tombo-t-il  pas  plmtotBous  i'j^t.  201?  ^  , 

D'ailleunfla  cour  no  pouvait  d'ello-mOme  prcnrdre  connaissance  deocs  faits,  Ellc 
•nc  pcut  jugeV  que  d'hpr^s  la  preuve  qui  en  eorait  faite,  (Potliier,  Procedure  Civile,) 
«t  non  pat  sa  connaissance  priv<5e,  ou  une  connaissance  acquiae  eo  dehors  des  . 
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_«  StfJ'KmKtfllK;  1868  2^,^ 

'n«>rip.ion  d«  f„u.,  ou  prouvo  ldK«l«  do  If  uZ  "        T"  ""  """"  *'"?•  ^"^ 
''""?««'" '^'•'J"«i'H'l)«y.8liHl'^,0^^^^^^^^^  ''•  '^'"D»"»"'l.  mi  par  lo«... 

^  cicr  pout  cxi„or  en  .otalifc^  loxeoution  rfl  I "  iV "V       *"■'" ''""  " '''''"l""  <"«?«"- 
'i  ;>nt  droit  do  fiu-ro  d.^claror  I'in^tl^^  ,21^      "  ;''"""'r "'-"  J-  Pouri^uho., 

-  tt  :?:v^  '"f  f'  iap...„ptir;;::;r"^ '""°  ^""•^-  ^^^-^^-^  * 

'|nciicodori,idi,i,ibilik<Jcl'i„.tanJ  1  ''  1"?"!"' "'"''""»"«  cello  con*-' 
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U^BUPKBIKirBK,  1868. 


'  iiiutuellcinent  mi  nk^xm ;  dan*  l«  prniiiiur  om,  /Nirra  qnt  tout  ililiiltur  tolldaif^ 
"  c*t  ociid^  mandntairc  do  den  c(^(J»'biteuni,  quanij  il  n'afi^t  do  ftilro  lour  ooodiUo«il 
"  mcilltiuru;  duns  h  Nccond  anii,  pare^|Ufl  la  |Nlromplion  iWMtorait  una  olFot  via  4 
"  via  iiuMiio  do  la  porlio  (|ul  Tuurait  cibtoiiuu,  ai  ulla  no  profllo  ilk  im  litia  oon/^ 
•'aorta.'*  .  / 

I|0  dclffdeur  an  frouvo  dt>mnnd<mr  aur  U  duninndo  en  p«<r«niptinn,  or  tnutc^. 
under  aoUdalri!  n  droit  do  pouraui.ro  m«ul  I'ext^outlon  do  toiito  r<ibli}jfation  a*li- 
dniro ;  done  un  acui  dt<fuudour  a  dnilt  do  duinaudor  la  iMlroiuption  d'inatanoo  qui 
protlto  i\  touN  loa  di<tbndeura.  C'cat  In  ui^^ino  priiioipo  quo  oolui  \i\h>  donnd  plua 
liitiit. 

JiH  juri»prudi!nco  modcrno,  on  Franco,  nvonanoua  dit,  a  dtubli,  d'uho  inBnii\rc 
cuiiatuiitu  ct  invariiiblo,  lu  principo  do  rindiviaibilitif  do  I'inatanoe  ct  do  la  domomlo 
en  ptToniplion,  nvco  lu  ooncluaion  qu'un  aeul  diSfondour  pout  In  iemnndcr,  ot  alom 
olio  pwttto  A  touH  Hca  co-dtM'endourH,  <|U0  Tobjct  du  proci^a  aoitldiviMibio  ou  non. 
j[}!i>at  CO  quo  nouH  allona  «<tablir.  l 

TBIiK'bc,  Journal  do  P/oct'duro,  p,  102,  art.  1887.  ITdrttion,  ¥r<n%  va. 
Ili^riticrH  .S'«7«»7«»/,  CiiHsation,  G  junvior  IHH,  nojot  ot  condriLition  do  I'urrOt 
do  In  cour  d'oppol  do  C'lliiini".  \ 

"  Attondu  (|Ui>  lo  prinoipo  do  rindiviHibilitt^  do  la  proct'duro  il^il \m>fiu»,mm\ 
••  Uxn  «r/.e  lUfrmitvr*  comuio  nux  dfniuiidt>ur» ;  attcndu  quo  »i  lu  p<'rcmption  cmJ 
'•  nfijHlie  riA-i'ii'iii  do  tou»  lea  dciuundourN,  ot  t/ii'nn  dea  d^fondoura  lUmnndi- 
''  qucUv  Holf  jtnMoHco-  pur  lu  justico,  TinKtanco  oMt  lUcinto,  on  ne  jxut  plim  la 
"yliiVc  revivre,  ft  k  in',iiicljw  <le  VintltvmhUili  proiitc  t\  toua  loa  diSfondcurM, 
'*jMiirfijiie  /i  Hiltnir  ihs  rhwileH  pinton  iie pent  nuitv  fi  ich  litis  mufor/s,  flttcndu, 
"qu'cn  lo  ju'j:c;nit  ainni,  loin  do  violiT  los  principcfl  do  pi5roinplion,  on  on  u  fait 
"  uno  juste  appiiuiition." — Ri'jctte. 

11,  Hiocho  (id.)  p.':JGt),  art.  3104,  Mornuit  ct  Besnnjon,  Qronoblo  20  Pi'c. 
1844,  et  p.  :J71,  (id.)  vcuvo  d'Etra^uoa  ct  Barge  ct  al, 
OrcHoblo,  2(i  Avril,  1845. 
Limoges,  22  Avril  1841,  (citt' en  note,  p.  309  id.) 

Colnia%  28  Dec.  1839.  Sirey.  40,  2,  460,  Riom,  8  Julii  1853.  Siroy,  nnm% 
183.3,  2,  p.  582. 

Jug<5.  "  Qutf  la  p»5rcniption,  demandc'eparuno  p;»rtie  seulomodt  doa  dt'fendcufs 
•'  ori<,'inairc.s,  profitc  niOinc  ik  ccux  qui  no  Tent  paa  dcmandtSe,  maia  qui  ddclarent 
"  ulUJrieurcnicnt  y  adherer.  C.  cassation,  8  ftJvrior  1843  (Kouvciro)  Siroy  43,  1, 
415.  Id.  Riom,  6  Nov.  18-17  (Lavignc)  Siroy  48, 2,  475. 

JugCs  "  Quo  memo  cHo  doit  fitre  prononcc'o  A  I'dgard  do  cos  dornicrs,  encore 
"  qii'iU  ddclareraienfnc  vouloir  pan  en  profiler,  et  s'l/  vpjtoser  de  teur  c/»^,,Niines 
27janvierl845(Bnylc)  Siroy48,  2,  072.  /       :     ' 

'^  On  no  trouvo  c|ue  deux  arruta  contraircs,  de  la  obnr  dQ  Rfont^  I'tttt'dti  20  toiii 
1821, 1'autro  du  ler  juillet  1825,(Sirey  27, 230.)  Mais  on  le  volt,  par  los  date?, 
CCS  deux  arrSts  d'uno  cour  royale  sont  de  bcauooup  ant^rieurs  &  ceuz  de  la  cour 
do  cassation,  et  A  toua  coux  oitc^s  ci-dcssus.  Aussi  la  cour  do  Rioiu  cst-oUe  rove- 
nne  i,  la  jurisprudenco  universcUcment  dtablio  co  France,  par  I'arrdt  ci-dc88us 
cit($  du  8  juia  1853,  (Sirey,  anudo  1 853,  2, 5^.)  ^  | 
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'  ■    - I   I,  '4k 

*.  p«rtR»  f.,t  .pp„i  J  „„  j„„„„,„,^  i„t„,i„,„,„i„  ,.„jj,    ,       .       r "»" 
<1»  5110  1  ln<l.„o<,  «,  p„„„„u  i«„„  1^  ,„,„,  ^„„,y     ,  ^  """.  '•"• 

Rodiiro  est  du  mt^n.o  avis,  Jgquc  Ion  dc^fendcurs  Hont"  pouMuivis  Boliduirc 
lucni,  ou  Bont  diSbitcurs  d'un  objM  indiviHiblo  ,        P^^urHuivis  Bol.dmrc- 

A^S^  "^l'  T"^T  £r''  '^^'*  '^'''•'•''•""  '^^  1'instancoaocordont.Vd.aquo 
«r;j:Lt^^  po«r.ui-.0.„,ce  ,ui„e  boX 

_    LaCourayant^entendu  lo  ddfcndour  Josoph  H.  Darval  et  le  demandour  par 
Tfr^r  '  :r      •"""""  ^"  '•'  •''^'^P''  "•  ^«'^''^  ^^  ^S  Novc«,bre  deafer 

4Sf  '  r"*^"  qu-i,  «.eBt  deould  plus  de  trois  ins  depuia  le  d2 

^oo6d6  fa.t  en  cot/o  cause,  aiasi  qu'il  appcrt  au  ecrti6<.at  du  Protouotaire  do  ^  e 
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S'.?--*  *f '^?'^,"-'  nvoc  icello  dito  motion,  accordo  la  dito  motion,  ct  en  cons(<qucnGc 


^    .t  Hon       :«i  -  1       I   J-.         :  -■■;-"--""—.  ;<vvu.v.«  m  u.n:  i,i„uon,  ei  en  consequence 
^Urlarc  la  ditc  action  porimc^  ct  dtcintc,  ct  la  d^boutc  avcc  Ics  dt^lmur8<?s  faits  par 
Ic  dit  defondcur.  ... 

i>(/y,  avocat  du  deninndcur,i 
/^»i;««cfo,  consfcil  du  defcndaur  Dorval  /' 
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HOyTRKAL,  MtiiOCTOHER,  I848. 
"   Cotam  Monk,  ,). 

Ko.  4«7. 

f^'  ih<-.matftkj>/'  J^di'-unl  C.  Vrmer,  an  fusoh'e,it,sind  Tuncrnh'Sauvagmi,,, 

-l%((f.',,ana  rercivarn.Wtnnij,g,  ct  al,  creditors,  I^tilivnfrs. 

IJJ8()LVKNCV—CaG*S  EXAMINATION  OF  INSOLVENT^ 

^.^a«....:-Tlml  an  insolvent  or  party  SHnnnoB^d-for  cxntninalln  as  to  hi.  estat.'  '^dilToctH.  upbft* 
oath,  iimliTtUe  Insolvent  Act  oflSUJ,  See,  10;  s».  S,  cannot  bo  cro88.c'xainln«l\ 

^  ;  Edward  0.  Fraser,  having,  under  the  provisions  of  ihc  Insolvent.  Act  of  18Gf  « 
(anieudnicnt  of  1865),  made  an  assignment  to  Tiincrcd*  Saiivagcau,  Officiyl 
Assignee,  was  sun,imoned  under  tl,oInsolventf*A<irof  18«4,*for  examination 
undcr.oatli,  as  to  his  estate  and  effects,  befbre  any  judge  of  tfic  Su^cnf  Court  ; 
was  sworn  and  examined  at  length  by  counsel  for  t)i«*.CTcditors,  jlSitioncts- 
.LetifionerHobjcctod  to>y  cross-examination  whatever^  as  not  allowed  by  thcAcf^ 
.,.7-4.  rcrkim,  for  creditors,  opposing  Mny  cross-examination  of  the  party -iy- 
iijs  own  6oun.sel,  argued,-'  '  -  f    ■     a-'- 

1st.  Th^  while  the  principle  of  law  ^,tj,at "no  witness  could  bfi-eprcseotcJ 


hy  cou.isel,afid  though  there  could  be  no  objection  that  counsel  should  attand-- 

f6  gi*rd  that4hc_dj;position  be  f\.irly  and  corrcc^tfy  taken,  yet  that  such'cSi^ 

-  had  no  right  to  interfere.    •        ,  i      '  '  -       '  ™ 

2nd.  That  no  crosH.ex^,„i„,^io„was  provided  %r  by  tlii.  Act  under  whiclf  Ih-T 
oxaniwiation  was  allowed.  ^         ■    •  •  N.    .  , 

;Jrd.  Xiiaflhe  party  could, not  niakc  any  ^evidence  fovJiimself,  and  therefore 
iiny  erd.-is-cxiViiiinatio^A^^as  u.sc'le.ss.  v 

4th.  That   there   was  no  casebefofc  the^Ciiurt  wherein  the  depo.^itiou  could 
make  evidence.  :  .    .       ■  •*;        .       .  o 

.       5th.  That  the  act  rbspeeting  in.solvency.  Sec.   10,  ss.  2,  provided  ren.'0dy*.foi-  ' 
'  n^^Jgneeai-creditor,^  to  obtain  information  fV^m  the'  dcl>tor  before  his    public  \ 


!>«!.-» 


'H 


{.'xaiiiiiiatiDn  touching  his  estate  and  effects,  irnder  o 


Gth.  That  the  party  under,  examination  Was' Si 


,^bsed«fo  have  ^answered  Oil 
every  poiut  Vfrhereou  questioned,  and  haying liad  all  liberjy  to  answer  as  hed^m- 
wAfi»  liiid  now  no  interest  by  his  own  oath  to  tcWfy  to  any  facts  in   his  own; 

Owan  &Co.,  I^solve1lts;.(Smitl^  J.>j(^  1865,  and; Fcron,  Insolvent 

.), i«55v(;.   ...,v. .        ;  '      ^,;ot>^'--'  .    . 


Cyconf/'a,  .contended   thatjl^s 
examined  had  a  rjghtto  be  cl 


iripcipld  of  every ,  faw 
ine^,  and .Ihat  tRcpro-  f 
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2:3 


«"nowcd  b/lh^ud;"'"'  ("""J^VJ.),  -heroin  .„oh  o™«,x.«,i„a«'„„  w.i?i,JJWS3;|i,    « 

Xe6/<,«c  .t-Ci««v/^,  for  insolvent;  -  -/  •  ,•  ■  '  *'/ 

(J- A.  p.,  JR.)  ■  ">--:,    .  '  '  ,        ' 


'         -  #\  C^ra/H  Torrance,  J.  '' 

*  ■■  '  \ ■    -    Ko.  07%        f~^       -•^  •  f 

E,  pane  no^^sJenk:.,  Petitioner  f^  ccrt,..,ri  ;  and  J.  T.  S.r/o. 

Kccorder,  andThcMa^/or  etui.  Prosecutor?  '  ^* 

^ASSE^MENX   POa  STREET  IMPROVEMENTS -27  AND  28  V,C.  CAP.  60   S  ^7 

>n(l  requires  the  Clfv  s„,.„„ .."  !.'^'  ''""''"  "'"»«e  upon 


IIiAd: 


•tors  acpordiuK  to  the  frontage  ^  *"'"'^°' '"  «''^''"  ""^«»'  "Po..  the  prop?"e 


@ 


Tlribiinnl  or  m«  n*     n        ^rW  g  "mpr^  toCexao\in&»  Whether  the  iftferior  ' 


■/^ 
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»:■ 


''««%;  ami       ^"""  ^''^^  proccedin-8  of  record  it  appears  that  the  defendant  wa«  charged 
4Uel«yox,«iui,  with  the  cost  of  the  flagging,  under  the  autliority  of  absolution  oftijo  (Dity  Coun- 

.     oil,  at  a  meeting  held  ou  th6  11th  Juno,  1867.     Tho'resolution  is^in  the  follow^  ' 
■  ing  words;'  **'.  ^^ 

"  Moved,  &c. :  That  certain- works  or  impf-ovginents,  that  is  to  say,  flagstone 
(tr  brick  footpaths  be  undertaken,  coniinericed„  executed  and  carried  out  in  the 
•    streets,  public  places,  and  squares  of  the  City  of  Montreal,  specified  as  follows  : 
viz.,  Notre  Dame  Street,  &c.,  and  that  the  whole  cost  of  the  said  works  and  iiji-    ' 
provemcnts  bo  defrayed  and  paid  in  the  manner  specified  in  the  law  in  such 
f/i  ■■,'         ";"*'''  "''''.'^^'  '""^  provided,  by  the  proprietors  or  usafructuaries  of  the  tM  estate 
,-:,'  situate  in  the  said  streets,  public  places  or  squares,  in  proportion  to  the  frontage 

of  each  real  estate  in  front  pfwhich'such  flagstone  or  briek  footpaths  shall  be 
'aid  or  constructed."  *  .         . 

•    ,        '''^  Council  divided  on  the  motion,  and  it  was  Cfl^ricd,  13  voting  f(y  and  (5 
^f  against  it,  and  it  was  resolved  accordingly.  '  ' 

:- „       I'pon,  tbis  resolution,  GG.4  square  yards  of  Potsdam  flagging  were  pOVdown"^ 

-     A        op^site  the  defendant'ti  ♦store  in  Notre  Datiio  Street,  and  Ue.  City  Surveyoi' 

prepared  a  certificate  or  assessment  in  the  fallowing  words :"  I  hereby  certify 

'/ that  a  flugstone  footpath  hath  been   laid  on  the 'N.  W.  side  #Notro  jlaine 

"  "Street,  between  St*; '  Lambert  and  Dollard  Streets,  arid  that  the  total  cost 

-;  "  thereof  amounts  to  the  sum  of  ;«2429.20,  whicH  sum  l  have  assessed  on  ihc 

•  "  proprietors  thctpin  int^csted,  according  to  law ;_  as  •follows,  to,,  wit :"— then     . 
-^    follow  the  names  of  the  parties  asses.sed,  the  description  of  flagging,  number  of  ;. 
,i..  square  yards,  rate  and  amount  to  each  person;       '      ; 

;     '  For  the  authority  of  the  City  Council  to  pass  the  resolution,  an4  of  the  City 

. '    r^         ^^lrveyor.^to'ma^^e  the  assessment,  w0  are  referred  to  •  the  Provincial  Statu  to  V. 

-      pi^d  on  tlie  30th  June,  ISG-t,  2^.jind  28  Vict.  cap.  fiOf.  s.  27,''wKich  enact,-, 

that  <'  it  shall  be  1  lawful  for  the  Council  of  the  said  cityto,  order,  by  resolutiou, 

'' ccrt!iih,works  oj-(improvements  in  the  streets,  public  places  or  squares  of,  tin' 

"  .siid|cityjsuch|ihs  dressed  stone  paving,  fliigstouo  or  brick  footpaths  T)r  sido- 

"  walks,  m*  gra 


.r,  ^^,/.  and  to  defray  the  cost  of  the  said  works  or  iniprovcments 
^i-  out  of  tlie  city  funds,  OMTto  a.s.sess  the  cost  thereof,  in  ^wholq  or  in  part',  as  the 
'•said  Council  uiay,  iytheir  "discretion,  deem  proper,  upon  the  proprietors  lor 
■^-  "  usufructuaries  of  t|fc  real  estate  situate  on  'either  side  of  such  streets,  public,, 
'■  places  or  ■s(|uare.s,^yrjpropor]tion  to  the  fr^ntagb  of  the  said  real  estate  respcJt- 
"  ively  ;  and  iA  the  laTtcr  case  it  shall  be  the  (Juty  of  the  City  Surveyor  to  appM- 
"  tion  ai)(l  assess  the  co.?t  of  the  said  woiks  or  improvements,  or  such  part 
^-  ."  thereof  as  the  .said  Council  may  have  determined  should  bo  Jboryo  by  the  said 

"proprietors  or  .u-sufrucfuarios,  upon  the  said  real  estate,  ■acpordipg' to  the 
"  frontage  thereof  as  aforesaid;  and  the  said  assessment,  when  so  niadc  and 
"  apportioned,  shall  bff  due  and  recoverable,  the  same  as  all  other  taxes  and' 
"  assessiiients,  before  the  Recorder's  Court."  "  ♦  ■ 

'  V  ,A  >;ariety  of  objections  hav6  been  taken  by  th^^applicaiit  for  tl^^i'tiorari  to 
'-  the  proceediiigs,l!uUi  it  "^s  sufficient?  in  the  present -case 'to  kke  no^oC  the  fol- 
lowing yeasonsseV  forth  in  the  a^avit  of  circumstances:  f   ■      .\      *     > 
"2nd.  Because  the  resolution  of  the  eleventh  of  Juqe,  1867/ filfcd-4ii  said 
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up'-.  ■>»,°^ 


pv. 


S'l"E'T™T''"^''">"''"^  «l>«.«»PP««rt.b..pl.tatir«  demand,  ^™«»„  ..f 
Ji;!l.nTT  ■'?''' '^'"''°°'^'"»>  »'•'•"'•' kind  of  ridcwilt.  or  ta^  •' 

It  charges  only  three  dollars  to^somo  other  par'tios.  -  '  Partie^,  whllq 

There  13  no  doubt  that  undei  the  Statute'^Ritcd  kli„vo  ^^  r:.,,  n       -i    •  *,  t 

Wietors  ,a  proportion  to  the  frontage  of  their  real  estate  relSeKlf 
jyon  constat,  but  if  the  motion  JJR  been  put  for  U^^is)^ v.  th,.  Pn„n«:i  *i 

There  is  anotlfcr  objection  o^ ao  equally  :«erious  i.f...ro,.f«r  +<.\u  "     ''' 

..   . -■         ^         '""^  ^Jie  cost  ot   tlift- flag^onos^^was  apportioned  and 


I'f 


^«i 


^^ 


4lr  ^'-" 


assessed  b/the  City  Sur^ru^rL^^^  apportioned  and 

fronta-e  thereof     'Plfv  T"   .     ^'*"*^  ^°  'l'^''«*^«'»  accoi^ding  to  the 

ironta-e.  thereof.     The  assessment  roll  iptoJ^flfced  simply  says  n  have  ass,.8.n.l 
"  on  tlie  proprietors  interested  ac^rdihg  to  law  "    *^  ' 

On  these  twogromids  Ae^?*^  tHItt  the  Council  did  not  by  re^„tio„  ordeV 
F^tfrdZ.t^^^^^^^^  th.>fend.at^,„d  2„d.that  t|e  asts:!',: 

last,  and  all  proee<^dings  connected  therewith,  shou^ld'be  j^aottd  and  th«  r    T 
accordingly  grants  his  motibn.and  the  motion  of  th,  »^,SS  i^J^f  IS' 
^w^ple  with  costs  to  the  petitioner.  "  J-'layor/eto,  ,s  rejfect^d ;  thft 

.  The  judgment  is  in  t)io  following  tel-nra  •  .*      7         >*  ^  "'       - 

^h^  Cou,.^consi^ing  that  tbe  C^oil of ^h^Cit^/Jf  ^Montreal  did  not  by  ' 
^.f^omuon  order  a  flagstone  footpatb^n  Notre.  Dame  Street  of  ^ai  said  oit? 
^ch  as  assessed  upon  (he  petitioner,. and  adthori.ed  by  the  Statut  numbS 
■60  of  the  Parliament  of  the  late  ^^  of  Q,nada,  ^s.ed  iu  \l  Z^^L 
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rK7i;?^,   "  p  °  ^?''.  ""^  f '"'/T  ^'^  *''•-'  ••«'«"  «f  "«r  Fesent  Maj^ty  Queen  Victoria : 
eji.,o,,ct«i      Con8,aer,„g.tlmt  by  the  roHolution  of  date  the  11th  Ane,  1867,  ordW 

.  fl%'«tono  or  brick  footpaths,  the  mud  Council  exceeded  the  poWerBconferrcUuiW      ■ 

them  by  the  said  Statute;  and  the  said  resolOtion  is  null  andVvofd  for  uncer- 
tainty:: •  \ 

Considering  further  that  it  doth  not  appear  by  the  certificate  ok  asBessment  ok 
he  City  Surveyor  of  date  tho>8th  Septen,ber,   1867,fyfed  in  th^  cause/lhat^,  ^ 
^  .         he  workMonc  were  assessed  upon  the  petitioner's  real  estate  accoidinK  to  the '"' 
frontage  thereof,  as  required  by  the  aaid*Statutc:  '  ^\ 

.         -^he  Court  of  oi^r  Sovereign  My  the  Queen  now  here  dofl,  reject  tVmotiotl^ 
of  theMayor,  &c.,  to  quash  the  writ,  of  ceHlomri,  anj^doth  grant  the  ktion  of' ' 
hofWtioner  of  date  the  21st  September  l,st,  and  doth  in  consequence  quash 
anda^nul,  and  declare  null  and  void  the  orders  and  proceedings  of  John  P. 
Sexton  Esq,  Recorder  of  the  City  of  Montreal,  in  the  %u8e  returnablLnd, 
returned  before  lum  «„  the  22«d  April  lust,  wherein  the  RlTyor.  AldermenL  - 
eumns  of  the  City  of!  Mon^l,  were  plmntifTs,  and  th«K  petitioner  .was  4efX- 
dant,  and  cspee.ully  the  j«4g,«ent  of  d.tte  the  22nd  May  last;  the  whole  witSv 
costs  to  the  petitioner  agaittHti'tlHr  Mayor,  &c.  .;  .;     ;    ',        \,, 

/?«r»„V,7  f.  />    r     ;     i.-     »     ,.  Judgment  Dp  Recorder  set  aside.        \ 

Xi«mj>'(/.ty,(5rri«c/«,  lor  Applicant.        -        •   .  .       .   ;  \ 

^('''Pt,  QC.,  and  Jio,/,  Q.a,  ior  thoyUyor,  &c.  '  ,•  'I 

O.K.)  •     ■  '■'     ■     "•  ,     '       ,        V 


'%'■ 


W- 


■J 
it 

-  »■- 


.MONTREAL,  aisT^OCTOBER,  t868. 
Coram  Torrance,  J.  • 

No.  2619.  .. 

Rotlandya.  GidlbauU, 

CAl'IAS-T-AFFJDAVIT.""-  .    '  ,    .      « 

;JTT^%5f^''"^''™"?'^''^'"^  tfi^  Court  on^  motion  to  quash  a " 
-    ^^^totcaj>psa^^^^^  ,^^  defendflnt'i?«'sum  ot 

W80     A.  variety  of  reasons  have^een^  alleged  in  support  of  th^*    but 
.  ^e  paly  one  ^pott.  which  the  Courfthinks  it  of ,  eon^e<^enee  to  JliTi;  'he 

plowing  words :.  ...  '    >■  >™f  "■•»  m  jne 

'    -  ;  'i  ^T"'  ■'  '^f^"^^"'-  d'^ns-son  affidavit,  n'all<?gue  ni  la  caused  la  natuiv' 
de  la  dette,  et  ne  dit  pas  sur  quoi  repose  sa  crt^aoce."  •         ^  ' 

• :  The  bar  is  aAyare  that  the  motion  to  quasfe  is  an  English  proceeding  and  it  was 
naturally  adopted  to  test  the  validity  ofanother  proe^ding.  t.ken  "Sm  "t  S 
ashlaw^the  aquas  ad  responderidum.     The  English  rule  *as  always' been  to>-  ■  . 
•-.aquire.n  the  affidavit  a  sufficienf  though  succincilnd  contise .tatZ^'^l    •  ' 
cause  of  action  or  the  nature  of  Ihe.  debt.    .An  earJy. case: on   the  point  is 

was  .rtdebted  to  ttie  plaintiff-  in  the-suAi  of^SOft  artd|a«vards''  it>as  <a^efited 
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that  the  dopositjon  had  not  disofosod  how  the  debt  had  a^fti" '  The  Conrt  nnn 
«.dflrcd  the  otaiBsion  fatal.    In  Taylor  v>.  Forbes    fTEast  qifi    ^^  4 

the,  rule  absolute  to  quash  tl.o  capias,  and  sail^^  "  Th„  «»r^  \  •    /. 

of  a.j,u..„d  .s  a^ays  to  ^^dt  strictness  of  epnstructiori,  who  c  one  1^^^^^ 
be  deprived  «f  h.s  liberty  by  the  act  pC  anqUii."     i      *  ^  ^  !    ° 

.mluTuT"^""'  y-^Sf^^^"  9th7*di4«.;it   is  laid  down  &t  the 
S  n?o        •    i  ""'r  "^^^^"^^  -  to  ^'0  nature  of  the  eauscof  „c  i^ 

be  eS!f nP  T-Vk  ^  T'"  '""  "*■ '"""'"^  *'^''''^^*J^'  '»"«J  ■«  «^n  should  not 

■  t^S^l         I    Z'T'^^'  it  beins:disti^,tly  stated  what  the  cause  p 

,  .    indbbtcdflcss  IS.     Would  It  bo  reasonable  that  a  person  should  be  arrested  a4^ 

,    not  ^ow  for  three  days  why^  he  was  arrested  ?    Supposing  he  owed  sevel^  debts 

..wodd  It  not  be  reasonable  that  he  should  have  noufe  by'thc  affidarft^  ^  J 

^     of  he  debts  he-was  .rrcstid  ?    If  the  course  followed  by  the  pl^intiffwct  to  nr 

vail,  a  debtor  wbuldl6  kept  in  the  dark  for  several  dai  as  tf  tj.cnatu^e  nf  H      ' 
-    aomand  against  him,    I  have  never  know^ty  lo;^prI^^^arn  1^ 
:    .r^uires  the  ,staten.eut  of  the  nature  df  the  debt.     £  cTse  of  n^^i- 
^a^  f*  ^r7..1*I'^C;R.80.1.asboeneiteda;l:f^  ^ri^!:^^ 
.  affidavit    .    IS  directly  in  plaintiff's. favour,  but  I  doubt  whetlier  al„   e  3a 
precedent  is-to  be  found  in  the  records  of  the  €ourt  sine,. XLr  •      T, 
c^^^,    Itw.  ^rthera^ed,  i„„o.o?r::^;:-^ 
C  0.  R,  rciuiring  a  •specification  of  circumstances  in  the  affidavit  where  th' 

•      rSt£t;f 'rr  itwas  not^^uired  where  the  l^d^lt. 

uroat  irom  another  cause/-   But  in  answer  to  this  h  ia  t^  u„  i    i    . 

,  ;^ut  a  .^.^t  pf  t,e  nat,.  of  the  deb^  ^^:.;J^l  ^^^ 

tlMaio..s  for  unliquidated  damages  or  „pt,  %d,  therefore,  the  stateJntl 

-necessary  in  all  cases  thoagh  the  judge's  order  is  only  requJ2  for  u 
^..  damages.     I  have  conferred  mth  m'y  brother  judge,  an^  ¥are  all  of  Je  Sd 
^e^  quejon.     tw.uW  ,pm.k  in  eondoslon  tl^at  the  798th  artiX^^S^ 
Cdde  of  UP.  upon  which  the  plaintiff  relies,  is.notnew  law ;  it  is  the  same  law 
wlndh  IS  to  be  found  in  Uie  ConsoLStatvof Lower  Canada, ch:p:87-,  "      -  « 

.      The  proceedings    dfthe  plaintiff  uire;  otbefwise  Mory  fbrnml,  and  carefi^lV  "■ 
drawn,  but  the  amission,  to  ^tute  the  n^ure  of  Uie  debt  i« .«  fa^Une'  aS  ^ 
defendant's  motion  must,  therelbre  be  granted      v  - .^'        f    ^  '  "^'     . .  -^ 
The  judgment  is  as  follcHirs :        '  r^    ,.      .     '  ^'^     -'.'V'V^'""    t       /  "' 
.The  Court^  &«•'  ^^^"5 i^ea^hc  partks>n  the  m^^^ 
considenng  that  the  affidavit  o^pkinti'^^^^ 

^e^ndebtedness  ofUre  de^ndant,  a^q„ired%  I^JTahithe  practice  oSS 
of  the  P^c^i^ce  of  Quebec  ;  con^dering,  tliercforct^t  the  S  U^a^ 
ponacn,,on.a  this  cause  issued,  hatLbeen  rile^ly  ,nd  ^nipr^^^^^r^-Z  ' 
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\nt  ot  capiai  ad  resjwndendiim,  &o.  \  ■ 

//..l.C./'..,-o.^  for  Plaintiff.  O*^- aua.bed. . 

A.  Ouimet,  for  Dofandant.   . 
(J.  K.)   .     • 
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iTt).  iHflO. 


V,.. 


divers  ercdUo^,  opp«.in,,  a„d  £„./,  i;^«^«,rf  p,,^^  ,^^,„g  ^l"^;,'^.;";^^ 
CONTESTATION*  OP  COLLOCATION.  '    . 

•        clrma,,,!  Of  an  answer  «»"»«««<»".  on.!  muit  be«put  in  default  fo  floso  by  <l,o  m^i 

Tor.unceJ.-_I  have  examined  the  pleadings  in  this  iajm  on  tho^c^^^^^ 
tion  ™ade  by  Louis  Edouard  Paoaud  to  the  collocation  of  $289.30  prepLerbv 
ho  Pro  honotary  of  this  District  in  favour  of  Louis  Richanl.     illT^tt^ 
thcPrpthonotary  making  the  collocation  was  fyled  on  the  Slst  AuZtlasV" 
TJH-^outcstatioa  was  fyled  on  the  1st  September  instant^  and  on  Te  slme  ' 
day  an  appearance  was  fyled  for  Louil  Richard,by  iCessrs  CarLrPomM 
A  Betournay,  who  gave  due  notice  thereof  to  E.  L  Pacaud  the  attorne^Tf  h!  ' 

been  made  by  Mr  Paoaud.     Further,  on  the  11th  September  instant    Mr 
Pcaudinscnbed  the  cause  for  hearing  onthe  merite/and  IrVed  a  noUo^  ifl ' 

VUle  A.  Betournay  but  by  leavi,^  the  notice  at^e  office  of  the  Prothonotary 
aa_,f  Messrr^arfer,  Pominville  &  Botournay  had  not  appeared.    I  T  rf 

PuZ  lt':f  T  t'"""?f "  as  irregularly  and  ^rely  made.'  Bu 
puttufj  that  objec  .on  to  one  side,  the  party  collocated  Ls  a  right,  if  he  sees  fit 

t^IoJ^T-  ■  "  rf "°"  ?  ''"  """^^^^^•°"'  -"^  he  niust  be  put  in  del„U 
to  do  so  -by  the  usual  demand  of  an  .nswer.  „  Further,  the  inscription  is  invalid  - 
as  ^U.avn,g  been  notified  in  due  cou»e  to,^e  attorneys  who  hL^^^:^^   ; 

The  748th  arlicla of  the  Code  of  Civil  Procedure^  says  that  these  coutesta 
tions  are  subject  to  the  rules  of  procedure  which  ap^ly  to  ordilarsuits     I  <^ 
vl^  the  contestant  as  a  plaintiff,  and  the  party  .l£LJ^^Z^.^ 
a  defendant.     U..  true  art.  744  says  that  contestations  may  beW^)^ 
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»  not  t^ke^^^^:  "«^ '"^  th«  party  collocated  to  answer,  if  he  see  fit,; 

iP.  L.  ^aaxua,  for  ContoBtant.      "  ^         " "  .^"''«"P"«»'di8«hargod. 

'  COUR  DE  CIRCyiTf 

\^     '         0     MONTREAL,  8  NOV^MBRB  ;867/  :       y  . 

*  ^o»-«»»  Monk,  J.     - 

-     /»'»•  1"8. 1714,  et  1716.  .  '  V     " 

— -    *  r  -  -  r-  "^    tsla^u/frfS^:  ^"'*'  ^"•*'*  ^''^'»'  ''  «»-^* 

i  /Mi-in^Mfl  «!!/■«.  „. »—  ,.  _..  ,,  *  .    •.»*e'"f*     V"*"  »  «»<«  pa»  ilnn»  la  but  ,le  sennwurir 

1  lo bat  itn /ui n.». /-„.,.     .    ' 


UagBon 

VI. 

St.  Oenl) 


I 


qu«Ht<5  ft  lo  UomlcHo  dog  partl.^   "-^gu'Wr  g  »  e,t  iuii\m  daqg  la  caui,,.  et  no  donno  pu  is 
*>.  Quo  lo  domandKur,  ayant  d<.nn«  son^aflldavU  <lan«  la  „«„. 
pwaitre  .p«n.on„ellomom  pour  connta'crZ  e"    S  „t  r;.""  """'f  "™  *"""  """**""■ 

J'fvviAcedu  Canada,  X  '     ,"  a  > 

x>Mr<nc«  ffe  AoB/r^o^.  I     •      CotrRDte  Circuit,       '  v  ;  " 

^4(pAo^,e  (?^«„,  deoiandcur,  ot  Bdouard  St.  Denis,  ddfendear 

^^Z!^'^7^t^r'  r'^J^--^  aeMo„tr.a»,  .taut 
objetderdclamerdiSlu  iti^T  -t!"'.'  P'^««'^««  P««"«ite  qui  a  pour 

le  d^fendenr  et  q«eTe  d^^f  "1'      T""'  °  "^^'^  ^"^  «oU««oireme„t  a  J 

^-  ou  Action  de  b.^ STd:!?:i:r  ^^^^^^^^  7;- 

I'amende  jiveo  toute  Ja  diligence  possible         '  '•^^•♦fS&Jr paiement  4ft 

f  Li™!r."* "  ?'"'  "'  ^''^''••'  ^•>'"-'  ^^«'»-  finite.  ;-*    .   . 

AssennentiS  devant  moi  4  Montreal  ce  11  Fc^vrier  1867.    "  ~  ^ 

.  >     ,„  '  ■  (^^SO       J.  A.  Lauauim.,  CCA  , 

■"  -^    "       ;.  ."    '  ^  N  „ 

»■        •  'I      V  -.^ 
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Los  ddAindeun.  ,pri<wnt,\rcnt,  aassitot  apr<^i  Ic  rapport  dcs  action«,  loa  motion.' 
Hiuviiiitcs: 

Motion  du  dt^funJcur,  Hann  pn^udioc  A  In  inotion  par  lui  fuitt  pour  forcer  lo 

pivfcndu  dcmnndcur.a  80  fuiro  oonnaitre  du  ddfcnduur.  .       , 

Quo  la  pr»5Hento  poursuito  qui  tarn  soit  d<5clar«5  i^mando  iH<?gulomcnt  irrdgulWre. 

,        nicnt,  d'uiic  manit\ro  inforino  ot  ca.violatipn  do  la  lol ;  e^on  consdnucnco  A  cc 

quo  coiigu  Boit  donnd  au  dt^fcndour  do  lassigtfation  qui  jiy  a  m  faito on  cctt.. 

oau.c,  tou8  los  proct<dt'8  ddclaros  nul8,illt^Kaux  otir«<guncr?,cfcla  pr<58cntc  action' 

^  debouti^o  ct  rcnvoyc'c  avco  d^ns,  pour  cntrautroH  ruisons  lei  siHvantcs  : 

lo.  Parficquc  In  prt'sonte  poursuito  n'u  pas  t'to  prt«o^duo  do  I'^iffidaviLfcailis 
par  In  loi  en  parollJcuH.  \ , .  :  |i        ^^  ^ 

2o.  Pnrcoquo  le  protcndu  affidavit  produit  en  cotte  cause  W  donnc  pas  lot 
non.H,  prc^nouis,  .,ualit(5  et  domicile  do 'la  per«onne  (,uo  lo  dopoaani  'ciltond  ct  va 
poursuivre  on  vcrtu  du  statut  par  lui  cittS  et  que  rien  dans  lo  dit  uf  diwit  nc 
^  fait  voir  quo  cottc  iHjrsonne  soit  lo  ddfondcur  en  cette  causo.         /»'.;':"    '  ' 

;{o.  Pafcoquo  lo  dit  affiUavit  est  contradictoiro  et  no  conticnt  paf(  ios  dKgiiot 
-      prcscrits  par  h  loi,  ou  ^  ,(,uc  le  ddposant,  savoir  lo  protcndu  dethandour  on 
'    ootte  cause,  protend  jurer  que  dans  la  pn'sonto  poursuito  il  ffagib^ias  dauB  1' 
?i)ut  dc  so  procurer  ji  lui-momc  quelqu'avantagc,  tandis  quo  dans  Ics  coBClusion.H 
do  sa  dc'clarution,  il  dcmnnd)i  quo  lo  dt'fondcur  «)it  ctyndai^  4  lui  payor  lu 
moitiu  de  la  pdnalito  dont  il  i)Mtc,nd  poursuivre  lo  rftcouvromcnt,  ct  (juo  la  loi 
accorde  la  inoitit«  do  telle  p<5nalitc'  H  tout  dt^nouciateur  ct  poursuivaut  qualifi<5  a 
pourHuivrc  ^uns  unc  cour  dc  justice.         '  •  * 

4o.  Parccque  lo  dit  d<5po8ant  no  jure  pas  dans  son  prdtcndu  aflMavit,  quo,  dau>i 
hi  prc^entc  poursuito,  il  n'agit  pas  dans  le  but  de  procurerquelqu'avantage  au 
dofondeur,  tcl  quo  rcquis  par  la  loi.  ^      ■  ,  , 

ao.  Parcequc  le  dt>sant  ne  jur^  pas  dans  I&  dit  pnSondu  affidavit  qu'll 

,,  ^   intentc  la  prosente  poursuito  ou  "aotton  "de  bonne- foi  ot  djm.s  le'but  d'exiger  ct 

lecouvrcr  le  paioment  dg  I'amondc  avcc  totite  la  dilijjcnce  possible. 

r>      Go.  Parccque  le  dit  prdtendu  il^davit  no  conticnt  pas  de  date  cortainc,  etqu« 

>      rion  ne  fait  voir  qu'il  ait  etc  a8.sermentc^  avant  reuiantftion  de  la  prosente  pou^ 

suite.       ^  ^  '"  f  I-    I 

(      7o.  :Parcequc  le  dit  protcndu  affidavit  n'a  pa^oto  asscrmcntc  dcvant  un  officior 
decettft  Cour,  qualifiepar  laloi'pour  colaire.  ';  , 

•"  Soi  Parccqu'M  nHH^pert  pas\iuc  le  di^rotendu  affidavit  att  t^te  lu  an  diJposant 
^     «n  aucun  tciiipa  avant  qu'il  cut  <5to  assermeptd,  ni  qu  il  nit  etc  roi^uisde  declarer 
^il  savait  sig^r  son  nom.  "^ 

JVIotion  du  d<jfendeur,  sansV^yudice  a  -lelk  par  lui  faite  en  oette  cause  po»v 
.-  .fairedt^clarer  toflsles  prQced«8,  en  cette  cause"  irrd-ruiiers  ot  iHegaux. 
j-M  ^  b^  affidavits  pruduits  au  soutien  desfprescMes  et  les  faitsqiri  y  sontr  ai- 

"^    „7'i       --;/"     ■■■'      "•       '^-     ''     "■ 

Y^  f|ue  le  defpdeur  a  toute  ralson  de  cafoiro  que  le  pwJtendu  demandeur  pn 

celte  cSuae  n'gxiste,pa8,  ou  qu'U  <s£  una  per^aiijo  inhabile  4  poursuivre  devant 
ttne'cour  dtfjufltice;     '  '"  - 

^\^^,  q%Vdtlfendeur  a'fait  toiutes  les xccherohcs  possibles  pour  parvenir  a  de- 
ttouvrh- lejngtendu  demandeyr  ^  q^b  I'a^^at  ot  prooureut  eg  fette  oauae  du 

"^  a -.11       ■■■■..->■'.„■ „,   ■    .,..     ■ ,);: f!.„.f  ,-■ ■„■■,-, ■,—.,.,-.■  ,-,.„i...iii——. ■       '     ,.  — ,. 
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prtftadu  il.md„jgfc.  refcii.?  ao'Curo  oon,i„ilK  .^ 


Ml 


ni  d^lentleur  ct  ds 


luidonimr  .uoui^onnMion  .„,„„,  ,„„,p„.,        „ 

imcrtt    ice  quo  lo  present  jdKCHcnt  soit  com.uuniqud  au  dit  or^ondu  ■  ^l^ml     *" 
deur  .V  l,i  diligence  do  sou  proourour  ad  Utfm  ■  «„f5n  T  P^*^""''"  #'"«»• 

fendeurdocomparaitrretlZo  r,'       :         '      °  '*""  *'*"^'  P"'?'  *''5' 

Cetto  dornijro  motion  dtait  accortipaghoe  do  raffidarit  suivant  i 
P'VvinceduCanaddg^'    ^        ■  u  ith  suivuni . 

f>i»trict  <k  MoniriaLf,    \       tloUB  de  thjguir.  .  -     ^  ■' 

<^^itn^tS:^s?t;t^  '"  r^^  ^^  '^^  dUt  Jd'Cr^aV  e. 
depose  otdit  ^  «^^»t  dumcnt  «B«ermeptd  8«rf^^„ts  Evangiles, 

existence,  aon  habilLtd  ou  son  inhabilih"?!^    •       \  *"•  ^'''*^"''°  ""  «"  ««"»- 
,.t  u  Ait  AA         .1"   .  innabilitd  a  p&gpiivre  devant  une  cour  de  iuaticp 

ft  le  dit  ddposantHi  signd  apr^  Icoture  faite^*"  ^  "   "®  J"!!*®' 

Assementddevantmoi,  AMontrdal,ce    ^       '  '    '*     '  ^ 

premier  jour  d(J  Mars,  mil  huit  cent 
soikante-et-sept.        ;        ►  \ 

(8ign<5,)         J.  A.  Labadie,  C. 

Le  procureilf  du  ddfendear  prodj, 

Propositions  et  autoritds  des  ddf^ 
N  Ure  Motion.     Par  i^a  motiett  to  [qammi 
dg-prttendu  dcmandeur  est  inauflisantffet ' 


Ummb 


(Signe,^     )       E.  St.  Den^s, 


un  affidavit  dans  lemOme  sens.- 


^d^fendejj^retend  que  I'affidayit 
ntiont  pa    ' 


<r 


ft^igcncea  da  la  loi 


If  i 


--^ 


.nv 


._^ 


'  \ 


•  V  ..  M 


-\ 


/■■. 


no  <!«»%»«  pM  la  qualUd  ni  lo  rc<Ni.lo|J||k|  d^ftndoar  ot  nUmtlle  n,,, 
colu.  qu^ll-pouriuU  commo  6tmt  U  ,./<»..,o  pj|||  .|u,  Jo  d^f.^bur  m  J«c 
cauxc.  /       ■  ,     .      »      •    •  .  •         ,  '  •  Y  r^     ■ 

■    ^  L'4dttvir3olt  i^rro  fUrt  do  nmnlifrb  A  iwunjuiyri,  lo  dt<po«ai,l  pouV  nnrjuh,.- 
8clm)dor,  Law  of  Uuil,  p.  :}7-.:JH. .  .  - 1        i    jw  . 

•  -Or  conuuont  nonitil  po«il,|..  do  .prouvor  <,ue  lo  dtfponant  ontondait  juror  L 
dofi-ndcur  Jon«iu'il  declare  qui!  no  n'ontond  pas  av6o.u„  non.ind  '^ClmpatoaSt. 
Ihmn  Hu„H  IcH  i.iontiUcr  duv«n»a««,  car  I'afRdttvit  okI  Jo  premier  procldd  ad.n,t.< 
II  u  y  a  pas  encore  do  cauno  ni  do  do.«ior  oxiMtant,  par  conHA,ucrH  lo  Nq.  «,L,c 
nci,sta.tpaHetrendoHHemontdoi'..ffid«vitn'aouliou  qu'»pr.Ns  coup  ot  podt.'- 
nouromcnt,oar.'<aucun  writ-ne  p-ut  dnianor  avunt  quo  I'affidavit  Hoit  oMor- 
inonW.  27  ct  58  Vict.  o.  43  «.  I. -Schroder,  Law  of  Bail,  p.4»~60 
Tidd'H  prj^qtico,  p.  492,  a.   " 

*-'o.  L'ofRdavIt  no  contient  p»H  Ich  alioKm<M  rciub  par  la  loi.     Ilcontiont    do 
uIU-KU^s  coUtradictolreii,  contraircH  A  la  loi  ot  ttu  bon  ^oift.     Aiwi  «'  il  (Jo  diJpo. 
,   ''  8unt)  n'ugit  pas  dans  lo  birt  de  ne  j>nmtet  a  lui-viime  aacan  avantago,"  lonMiuc 
t  lo  but  do  I'action  Ost.do  procurer  au  demandeur  uno  Honimo  do  vingt-cinq  loui« 
dan«  cha.iuo  action.     II  jure  done  uno  oh6«^  fausso  i  la  face  nitline  du  document. 
Cctfc  errcur  ^)rovicnt  d'uno  crrour  do  traduction  danH  lo  toxto  franyaiH,  mail  le 
V  logiiJitttour  n'apas  pu  vouloir  diro  cola.      En  offot  lo  texto  anglais  dit :  "mr  /o, 
^  piiriwHe  of  mvhig  ^uch  dej',;„hnt  from  (^  payment  of  the  icholc  or  any 
■t  i>f  inch iKjinlty,  nor  of  procuiinif  to  Kim  »»y  advantage."       . 
tto  orreur  est  futale. 

il  mjj^  U6im  du  chap,  ler  dcs  S.  II.  B.  C.  concornant  I'intorprotation  desstu- 
dt'craro :  quo  dans  un  cas  do  varianto  ontro  la  voniion  frangaiso  ot  la  version 
;lai8o,  on  .suivra  eollo  qui  est  lo  plus  cdhfornio  4  Tosprit  du  Idgislatcur.     L'ar- 
ticlo  final  du  code  civil  ct  du  code  do  procedure  contient  uno  disposition  somblablo* 
-S.  R.  C.  Chap.  5,  Interpretation  dcs  statuts  provijiclaux,  vingt-huitiJment,    ()i- 
ici,  il  no  pcut  y  avoir  do  douto  sur  Tcslirit  do  la  loi  .jui  est  d'cmpechor  la  conni-  . 
vonco  cnirc  lo  domandcur  ot  le  ddfendour.     Schroder,  Law  of  Bail,  p.  58 

Ban^'acto  d'agriculturo  do  18G1,  chap.  30,  uno  fornio  do  cautiortncmont  est 
.ionnee  on  appel.    Or  la  version  franfalso  contient  i;orrour  Huivantc:   ia  caution 
paiera  H.  lo  dit  jugertl^^t  n\st  pus  conjinn^,  lorsqu'il  faudrait  diro,  «'t7  e*t  con/u: 
vie.    Son  IIonneupTbjuge  Loranger  a  rcnvoyd  un  appcl  pour  cetto  raison,  ct    ' 
rolus(3  «rt  amondenient  au  oautionnemcnt  dans  uno  cause  do  Busby  ct  Lofebvre 
a  la  Cour  do  Circuit  A  Napiervillo.  ' 

3o.  L'affidavit  no  contient  pas  la  cause  do  la  dcttc,  cc  qui  est  fatal. 
Schroder,  Law  of  Bail,  p.  49r-.-.,_^^_  „ 

4o.  L'affidavit  ^flc  contient  pas  do  duto  ccrtaino ;  cllc  est  on  chiffro,  ot  rien  ne 
constate  qu['d  ait  fait  avant  I'dmanation  du  writ. 
,  llobertson's  digest,  p.  296,  11  L.  C.  Rep.  p.  493;  Rivet  vs.  Housson. 

Co.  Lo  jurat  est  irr,5gulior  et  ill«5ga>  lo.  par  rapport  k  la  pcrsonnc  qui  I'a  reru: 
3o.  par  rapport  au  ddfaut  dc  signature^ 

lo.  Cot  affidavit  est  rtjgU  dcvant  J^Labadie,  C.  C.  S.ccq^ie8tin8uffi8afit.• 
fechrode^  p.  55.    Quo  veulent  diro  les  Icttres  C.  C.  S.  (?)  L'honorable  juge  so    •■ 
rappellera  le  jugement  rendu  derniirement  sur  un  ippel  de  la  Cour  de  Police  ou 


.V-: 


>    ■• 


%.  • 


IW|ii  ilh 


cobii  ai  ciKoui*.  iW 


>>;/ 


■N>4" 


>  conrii,Uoi»*  dU<c,i«cW.,  I'o«oior  do  police  .'rntltiiUl P.^M.  q.i'ilo«p|yttdtptr 
Hm  m.fg„tr,„."    V.  C!.  H.  ,K.uvonl  ,lir«  ou„„Mi«„iro>  |«'<Jb„#  »tt|Kiri«uro. 
iiiiujli)  pcufenjt  Uiro^touU)  autra  uIumh). 


2o.'  Lura«|u'uue  itorMonnc  cut  illottr»5( 
ri^i^ur  (|iA)  lu  eDiiiiitiiMuiru  VinllteulU 
iKVIflnitlon ;  c«  i|ui  »  »  pii.i  rf.i 

'Tidd'Hprncticv,  vol  1,  p.  ii).y 

|..  123.  (luyot.  Vo.  rViMwiH,,ii,  ( 

261110  MoUitn,     |',,r  mu  2il« 


pi  »>!?"«*  son  ri«iw,  iif  iit  ik 

Wsu  luuntum  ot  inwllllh)  im 

onndro  Cliaptti  no.  1713» 

,  1 1'otewitftrrAbj^. ' 

tid  lijtcor  ]«  cloi»(ind«alr  ' 

-  ,     ■''■-        ■•'•■■     '■    I 

doirtimdciUif  afln  djo  conBttttur 
a  (tUfwi  intdrtU  do  contttiitur  Hull 


I  "0  liiiro  (Tiinnaiti'u,  ' 

Lc  dcfondour  ii  ink'n't  A  coniinUrc  ot 

>on  eilntciioo,  il  a  c(.5  inrpoMiblo  do  lo „., .  „„  «„.„^,..^,  ^, 

•■'"t  civil  et  do  mvoit  8il  est  comftm  ik  ro.7dr«  tt!.woigoji",ii'  dan7iihrcDui  X 
j.iHtice, jil  „  c'ttt  cm.v«i„cu  do  .^ohjuo  crltno  Mimiiiuut  WM'  autra  do  MriUn. 

w  quIJW  dwijuiilillomli.    .  .  :  . *^     Li 

.     «Phrodor,  Luw  of  Uuij,  p.  40.  „     -     ..  . '  ^      '''^'      jiT 

n  faut  biet.  romnr-.iuor  (ju'vn  Ann;|otcrno  oC.  raffid,.vit  «it  oonmio  i.;!  !♦;  premier 

I-nK;^dcduns  lo.  «ctionvy«t'  ^^«:lo  d»5to„dour  n  droit  d'obtonir  du  proeurour  du 

>lc..mndour  un«  d^«i^nati«„  k-IIodu  Httn  cUm.t  qu'ott,  pi*,,;'  io  trouvcr,   s'il 

,Mxmto,  ft  J  iHtorroger  lo  procurtiur  lui-uuimo  Hur  I'autoriiittt'ioa  oh  vortu tie  lariucHo 

il  procedo.  „        '  •  ' 

Cliitty's  «ooorull»riwaico  Vol- ;{,>,  261,  .;.¥'{  ' 

Idem  pnge  2J1,  in  noU-g:    •       >•  ^  •    .:         ,,  ' 

In  ojootu.ont,"if  the  r«s|don.;o,.or  tl.o  loHHoroftlio  plaintiff  feo  unltnovfn,  and  iu 
'/'u  f,nu  ,u7u>«.».tho  Go.,rt8  will  ,,tay  proco«di'..,^«  until  th«  resi.loucc  bo  ucourato. 

ivHtatod,  or  in  thottlUTaative  until  security  for  oa!rt«'b«ei»pn.  ■     '      . 

I  idd*8  Practiooi  P^^e  53i],-t.'Stranso'H  llppqttfl.p.  102, .    '  '  ^f 

,  f;';t«''«"«.  Lo  Dcinandour  ft  pMs  trois  actions  oontrc  los  rnombroB  de  la 
mu.,e  Chaput,Jil,..V:C!io,  on  rocoy  vreriicnt  ,do  la  pl^natiW  do  .£50,  qu'aurai? 
,vncou.iuo  olmcuft  Hoh  „.omk-c«  do  oetto-snSIPttJp-pour  |l'a«>if  pas  onr^'istr^  la 
.k.c.laraf,v.n  .x.^^oo.  par  lo  stutut.  Los  dSfondeurs  out  fait  chaoun  uno  motion 
•lemandant  lo  d<boua>  do  Taction  purco  <,uo  I'aotfon  ii'a  pas  t^te  pr«3c(Jdt<c  d'un 
f^'^.r^'^r'^''^^^^^^^^  Ju  8tatut'dol804,  ct  parcor,uo 
affija v^Ht  tout  a  laa  irai^ulior.    J-  Los  parties  no  «ant  pas  dc^ign'os  dins 

-.1      ./r  I'T  ''"•"*'^'  ot  rc«idc.,6.«;   2^ffia,vJt  est  intituW  dans  la 
^U8o,  .  «  lo  statHit  ox«o  quo  lo  DepoHarKt-^ri^VquJcn  prenant  la  pn^scntd 
«cUo„,  ,1  „„j,.,t  p*  d^  le  but„do  procurer  aucua  avantago  au  Ddfcndour  " 
•uAdi^quU  jure  ql,  il  V„git  pa«  dans  lo  but  do  so  procurer,  aucun  avanta.^ 
u  Id^tnomo^  00  qui  est.  contradictoirp -avec  lc  rcstc  do  I'affidavit  ct  J'actio«  olk.- 
na-mc,  lo  Deniaiidour  reclamaBt  la  mbitid  do  £50  pour  luilmCmo 
Jenc.nWat«rarpa.sa«.xdoux^cmicVcsobjections,,ui8^ 
la  3e  est  col W  lariuollo  jc  v^  ba«,r  ma  decision.     Copondant  jo  dirai  qu'cn 
Angletorro,  dou^  nous  est  venu  coV>nre  d'action,    los  tribunaUK  «ont  d'une 
.  j,'rando  sovonto  sur  cc  point.  couim.c  dans  tSutes  les  actions pc'nalos,  ofc  on  y  a  tou- 
JouiH  jug«,  lorsqu'un  affidavit  est  rcquis  avant  IVimanation  du  writ    qu^U  no 


^ 


N   4 


f: 


I 


m"m 


I- 1  'iii 


I*.' "    '  ■      , M .  ^  '.y  '■■■ 

r 

^' 


:/*( 


1 


1 

.    /IV'.  . 

,    '   i  '  ' 

■"S 

' 

v» 

^■-.■.. 

.*-«.  's,~...  ..,,, 

« 

■■,:%  ■-  -  . 

1 

* 

1     '  -fh' 

■    .'  " 

y 

f 
ii 

*■ 

Iv- 

.    .      '        \    ^       ■    ^ 

f 

' 

II 
4 

'*-   ' 

'  ■*                          ■»■         ■ 

"l 

' 

* 

fe:v        ', 

• 

1 

'  ;  ■■  '  t 

,        , 

\        ,     ■      .    . 

o 

■         ■''■■* 

'      •   .     '■        ■              ■      ' 

-  ■   ■'   /■\  ' ,  :   '. .     .  •■  '■ 

• ,". 

_'*■.(■ 

i      '■_■  .■■■'^/' 

<' 


* 

^                   ..,-:.  ,t 

' 

■ '  D  ^••^ 

'_ 

■'■'     /'"     ,        .      '       ■ 

,'     /,    ' 

■',  - 

•  r 

<  . 

• 

^ 

k. 

;,.              ■•  »«..,..  ^    ■.•! 

■*N 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


■^IIF 


>    k 


£ 
^ 


^/ 


<   <t 


fe 


% 


e 


'-  !► 


f    4/ 


.--J'" 


1.0*  If 


1^  12.8     12.5 


|2.5 


I.I 


II. 


Itt 


IL25  l||||_u   1111.6 


-I      A" 


-    •/  ~      € 


-^i    : 


•»%.. 


Fliulygi'dpliiL' 

Sdences 

Coporation 


■>    ' 


33  WEST  MAIN  STREET 

WEBSTER,  N.Y.  14580 

(716)872-4503 


•2U 


COllR  t)E  CIRCUIT,  1808. 


St.  Dtuit 


\     ( 


'  nt  pasOtro  intituK?  diTis  la  onuse,  ctquo  Ics  qyilites  dcs  partics^nt  Ctrc 
Uotuiees,  cc  qui  ost  foni6  en  raison  puisqu'aucunc  action  ncxisto  encore^ 

.,."?■  Vi"  ?"  ."•'J''<''*«n-  «»»ve"t  «n  individu  q^i  avait  cncouru- uim 
pnahtcS  so  fumait  poursuivrc  par'un  de  8C8  amis,  on  sous  un  noin  suppose^  afin 
d  empOchcr  que  i'action  no  f«t  priso  par  un  autre";  cct  ami  nc  lui  faisait  jimain 
payer  lomontant  do  Tamendc  ou  n.fMuc  laissait  tombcr  I'action  apri-s  quo  la 
prcscrii  tnn  tHaifc  accjuisc.  C'cst  pour  obvier  .V,cc8  ftaudcs  quo  le  statu^  dc  1 864 
fxigc,  avant  .luc  lo  brcfdc  sommation  puisso  t^mancr,  que  Ic  dcn.andeur  fasseun 
affidavit  dans  iequel  il  jure  qu'il  poursuitlc  defondcur  dans  ie  but  delui 
fa.ro  payer  1  amende.,  ct  non  do  lui  procurer  quelqu'avjfhtage.  Or,  iei  Ic  ddno- 
i^an  jure  au  contraire  qu'il  n'agit  pas  dans«1bHuf  de  se  procure,  a  lu!.,Jmc 
quclqu  avantage.  11  ne  rencontre  done 'pas  J'exigenco  du  statut,  et  il  jure  unc 
chose  absurdepujsque  le  but  de  Taction  est  de  procurer  au  dc^posant  une  sommc 
(le  i^S  dans  chaque  cause,  I'autrc  inoftie  appartenant  h  la  Couronnc 

Le  demandeur  a  bitso  sa  deposition  sur  les  tcrmos  memo  de  la  version  tVan 
?;..se  du  statut,  qui  diffcVe  en  cela  ,Ie  hi  version  anglaise.     Mais  cettc  excuse  nc 
Fut  se  soutenir ;  ear  en  eas  de  difference  entre  les  deux  versions,  il  faut  suivre  ' 
ceilequiest  conforme  au  but  et  i  lesprit  du  li5gi|,lateur ;  d'autant  plus  qu'ici  la 
version  franQaise  dit  un  non-sens.  >    • 

Cepcndant  une.  autre  qtfestion  se  pr.5sente  :  L'affidavit  est  defectucux  ct  no 
rcmphtpgsle  butde  la  loi.  Mais  puisjo  ddbouter  une  action  s'ur  unc  simple 
motion?  Si  le  defendcur  avait  pu  attaquer  I'affidivit  autremcnt  que  par  une 
motion,  jenoscrais  pas  la  debouter  a  present,  mais  il  n'y  a  piS  d'autre  moyen 
convcnablc  de  lo  faire,  ct  en  consequence,  jc  inaintiens  les  motions  ct  deboute  les 
trois  actions  avec  depeos.  •  *. 

Lejugement  est  motivd  commc  suit : 

La  Cour  apris  avoir  cntendu  ics  parties  par  leurs  avocats  sur  la  motion  du 
d,5tendeur  du  douze  mars  dernier,  que  la  presente  pours.iitc  qui  tarn  soit  dechrc^e 
t.«an,?c  illogalement  irrdguliiremont,  d'une  maniire  infbrme  ct  ch  violation  de  la 
lo.  a  ce  que  tous  les  procddds  en  cettc  cause  soient  en  consc^quence  ddclards  nuls 

qui  Im  a  4t6  foite,  et  la  prc^sentc  action  ddboutdc  et  renvoyde  avec  ddpens  pour 
les  raisons  mentionnees  en  la  ditb  motion,  examind  la  procedure  et  avoir  delibdrd  • 
I  !  la  ditc  motion  et  en  consdquence  la  ditc  action  est  par  Icsprdsentes  rcn^ 
voyde  et  ddboutde  avec  ddpens.  - 

Va?/e«,  avocat  du  demandeuT.  \ 

^om/c,  avocat  du  ddfendcur.  ' 

/"w^nKc/o,  conseil.  "  • 

(S.P.)  .  . 


icouru  -  unie^ 
ipposo,  afin 
lisuit  jamais 
ipres  que  h 
tnidc  1864 
cur  fus.se  un 
but  do  lui 
ici  Ic  tldpor 
u  liiimbnc 
il  jure  uno 
une  sominc 
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^N  THE  CIRCUIT  COURT,  1868. 
MONTREAL,  IOtu  8BPTEMUKR,  1868. 

In,  CnAMnERs. 

Coram  ToRBANCB)  J, 

No.  2184.       '.  "  ' 

Alorcau  vs.  MalhcwMni,  et  al.      .  ■  ^  . 

^  '[mnn  "''t'''"''*"'  I"  *  «"»»  "^  *«'*'*  revnuHculion  refuM,  to  opon  hh  doo™  »Ue  Judiro 

A  same  reve^tio,i  was  taken  out  against  the  defendants,  and  the  seizing 

ttl'!f'^J  "I -Vi^^"' "''^  "'""•'^  ""' ^I^"  their  doors.  Upon  the  applica- 
t  on  of  the  pla.nt,ff  b^petition;  an  order  ,v?s  granted  to  effect  the" opening  bl 
a^  necessary  mean.s,  .n  th.  prosenoo  of  two  witnesses,  and  with  such  force  as 
might  bo  required.  \^ 
Vide  C.  of  C.  P.,  Art.  hog.     \ 

i>«r.W<t-TW,,frr  plaintiff.  \  A  Petition  granted 

(J.  L.M.)  \ 


>~, 


InP€(B 


MOiVTREAL  I^th  SEPTEMBER,  18C8.  . 

.    .     ^    Com?n  Maokay,  J. 
>.     •      WILLIAM  TIIOMVSON, 

^  (*>tftndant  in  Ihe  Court  bilow,)' 

^^^        .  Appellant: 

r  AMD  »,  ' 

,       PHILIP  DURNFORD, 
»■  •  "^(Plui'HiJF  in  <lte  Court  below.)     ' 

/  '     '  '■  RKgPOitoKNT. 

rRMATION— CONVICTJON— TeMPERANGB  AcT  OP  J864 

2nd.  Whejtho  Htatute  crealq.  Mve'ral  olfonco,.  one  of  which  is  charged  in  ^  inforinati..n  ^ 

s± " """""""  "'"""=•'•  *i""«"  ""•^^^■"^  ">  "■" »""'  '--"rf  w«"  ^i^ui^^i^^::^: 

.o?»' o!"frf"v.PP'"'  *°  *''"  Citicuit  Court  under  the  temperance  act  of  1804^ 
.(2T  &  28  Vic  Cap.  18.  Sec.  49,)  from  a  conviction  made  By  W.  H.  Brehatit' 
>sq;,  Police  Magistrate,  for  the  District  of  Montreal,  under  the  authority  of 
tonsoL  Stat.  Lower  Can*da,  Cap.  6.  •: 

The  nature  of  the  case  fully  appears  from  the  remarks  of  the  sitting  jud-e' 

U^ttZtJ^'fl!'!  defendantr  was  summoned  in  August,  before  the  Police 

Magistrate    '  for  that  whereas  the  said  William  Thompson,  holding  a  license  to 

vend  spirituous  liquors.  Vinous  liquors^Und  fermented  liquors  in  a  qiiantity  not 

"less  than  three  half  pints  at  any  ot,e  time,  but  having  nolicensl  to  k^ 

"  sir/I-  -      'Tt""^  ■^'*''*  '''^'''^  ^'"^^  «f  Mo»*«»'  i»  the  said 
'  Ztf   IT".  '"'  ^'^'Jet  aibresaid,  towit;  in  the  house  and  premises 

"  tv  of  A^f .'     r""'*''  ^'  ^•'"'  ''''  "^^  ^"'''"»  '^^'^^->  «»  the  third 
day  of  August  in  the  year  one  thousand  eight  hundred  and  sixty  eight,  and  at 
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>mi.lry  tunes  before  and  fiinco,  sell  by  retail  in  a  (juttntity  lens  than  three  half 

r"'t8  at  one  time,  beer,  to  wit,  one  pint  of  beer,  the  said  becrbeinR  ,^fern.onted 

^^  I'^juor,  without  having  previously  obtained  the  license  required  by  thd^jirovisionS 

^  ot  the  statute  m  such  case  made  and  provided,  contrary  to  the  statute  In  such 

case  made  and  provided."     On  the  8th  of  August,  proof  was  made  before  tKc 

".ngistrate,  and  on  the  10th  J>Howed  this  conviction  '<  for  that  he  the  said 

.'  IaT.  ^  '°"'r"'  "*  t  «"'J  P?«^''  «f  Montreal,  in  said  second  division  in' 
^^  ma  district  to  wit :  in  t^e  house  and  premises  there  situated  and  occupied  bv 
.    h.m  the  said  William  Tl  ompson,  on  the  third  day  of  August.instwt,  did  sell 

"  11  pT  "  \"""*'*^  '""  "'""  ^'''■'°  •'"'^  P'"'***  ""«  timc-bccr,  to  wit,  one 
pint  of  beer,  th.fc  said  l^er  being  a  fermented  liquor,  without  having  pre- 
v;ouslyobta,ned  the  lice.se  required  by  the  provisions  of  the  statute  iu  Lh 

"case  made  and  provided.'  «  ="«» 

Ambng  the  rfcasons  of  tie  petition  in  appeal,  it   is   alleged   that  the  best  cvi- 
deru^e  IS  not,  adduced  theLl  that  bought  the  beer  ;-that  there  is  no  evidence 
that  the  beer  was  a  fermef  ed  liquor.     As  to  the  best   evidence,  the  evidence  i 
good  enough      Best.     Evidence,  4th  Kdn.  IIS.JIC  supports  k   The  beer  v 
.old  to  a  girl.     True  sho  is  t,ot  produced,  >  but   a  person  who  saw   the  sale  and 
saw  what  was  paid,  and /asted  the  beer,  swears   to  all.     As   to  beer   not  bein-^ 
a  lermentcd  liquor,  a  T^itness  has  sworn  to  it  perfectly.     Upon  the  evidence  I 
would  remark  that  it  ^ight  have  been  more  particular,  but  it  is  not  necessarv 
to  say  more  about  it/ now.     Before  going  to  the\x.W,  reasons  of  appeal  iV 
is  proper  to  look  at  c/n.  Stat.  L.  Can.  Cap.  6  ^d  s6q^liat  Sec.  22  says     -'if 
any  person  kccjis  an/inn,  tavern,  temperance  hotel,  ^^J: other  house  or  place  of 
public  enterta.nmeyit,  or  sells  vends  or  ^barters  by  ^feii,  brandy,  rum,  whiskv 
or  other  spintuou^  ^quors,  wRie,  ale,  beer,  porter,  eider.or  otbej^iouM   or  f/r' 
mented  liquprs^r  causes  or  suffers  the  same  or  any  of  the  samjHtld  vend 
cd  or  bartered/y  retail  in  his  house  or  premises,  or  in  any  fi^PKe,  craft  or 
other  construction,  floating  on  or  mocired  in  any  rivor,  lake,  dr.^tri,  or  in  any 
house,  shat^y  hut,  of  other  building  erected  upon  any  froze,/ water,  without  the 
hcenWuiredby  tiis  act,  orcontrary  toits  true  intent  and  meaningj-such  pcr- 
son  sh^ineur  a  penalty  of  fifjy  dollars  for  each  suq^offence."    Is  the  inform-tion 
undei^it  ?  No.  Then,  take  up  Sec.  32.     The  first  p^t  of  It  is  that  upon  whieh  the 
-formation  is  founded :     "  Jf  any  person  holding  any  license  to  sell  spirituous 
inous  or.fermented  liquors  in  any  shop,  store  or  place,  but  not  to  keep  a  house 
of  public  entertainment,  sells  any  such  liquor,  in   quantity  less  than  three  half 
pmt8,  or  allows  any  such  liquor  to  be  drunk  within  such  shop,  store  or  place  or 
on  the  premises  appertaining  to  the  sarfie,  either  by  the  purchaser  of  such  liquor 
or  by  any  person  not  residing  with  or  in  the  employ  of  the  person  holding  such 


such  person  shall  be  liable  to  a  penalty  of  fifty  dollars  for 


license^    *     *     * 
every  sucli^ffence." 

The  latter  part  o^  the  section,   the   information  is  not  founded   on  •  i   c 
"  selling  less  than  three  gallons  in  any  shop,  store  or  place  not  designated  in  such 
license        It  might  have  been  under  section  41,  which  allows  several  counts  in' 
such  information,  but  when   seycral  counts  arp  used,  it  must  be  in  fonii,  wtth 
statement  of  time  and  place  of  each  offence.    We  are  to  settle  under  wl,at  sec- 
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Uon  the  iDforw^lon  «.    It  i^  not  tho  offence  of  the  22nd ;  it  is  not  the  ofll,„c;/ 

bad\  f  '"'^7"*'°"  '"''*  "^^  ''°*»  «•««  «»>o«t  the  charge,  it  would  have  b.J 
n'rHr^'r         '.^'r  '"""""'^  proceedings  for  various  offences  spoeific.I  i, 

rtookS"'iM'  r'"^^^ 

Inl^Seln  qt'  '  ?"''''""^'  ^^'^^  "^  '''•^'  P'  ^«^-  Tho  offence  ehargel 
ft^rlion  f  n\!  ,  ™«^"'«'-  ™°'"'» !*»«»>«  «o,  »nd  w^,  particular  in  hi 
a^scnp  ,on,  folI^.„g  the  very  words  of  the  Ist  ^.art  of  See.  si  Take  ud  thl 
conv,t.on,  „,anifekly  it  is  not  the  proper  conviction  for  the  case  The  convL b 
I  observer  endorsed^"sel»ng  liquor  without  a  license,"  ind  the  tranJrptil 
endorsed,  Consol.  Stat,  k  C.  Cup.  6  Sec  ">"  "  nffl,„„«  .  ii-  i-  """  .'f  "l 
a  licPfis^ "     iv„  \      ^  ;'  Offence,  Belling  liquor  without 

a  license.      We  may  pas^over  the  4th  reason  of  Appeal  and  need  not  say 
whether  or  not,  informant  ha\to  prove  that  the  defendant  held  a  license  to  seM  ^' 
m  a  quanuty  not  lea,  than  thr>e>lf.pi„ts  at  a  time.     The  sixth  reaZ  ag  i^ 
he  conviction  is  sufficient.    It  is  s^^cient  that  the  conviction  is  not  appjpri    e 
to  the  offence  charged.     Paley  lOG.  \he  27  and  28  Vic.  Cap.  18,  See  39     1 
not  hep  the  respondent.     Th.jud,.ue\vas  recorded  in  the  folW  words 

"M,U  'T         -^  '"?  ?'  '•"''"""  '"V""'  "'"'''«  «'"J  W'"'""*  Thompson 
fylud  in  this  cour  on  the  7th  of  Septe.ube^BOS,   whereby  he  complains  of 

:<  M  T":  rT:r  "*■  '""^  '"•''^'"  ""  '''°  ^«V  August  h.Ht,  at  the  City  of 

"  IZ    eV^.      !    ""  ."'"""^  ^'■"''""''  ''^«a»»re,\lic5  Mngistmte  for  the  bis. 

tru^t  of  Mon  rea  ,  .a  the  instance  of  the  re.spondc\philip  Durnford,  of  the 

City  of  Montreal,  .Collector  of  IinancUlo  venue,  to  wi^W.  the   2nd  Division 

«  nf  M  T    ,    ''"'r^  ^.'''""■""''  ^"'  '■'^"""°  ^^'^'''''  ''^"^^'"S,  at  the  Parish 
of  Montreal  in  the  s.,.j         „j  jj^.^j^^^  .^^  ^,^^  _^  Diiiet,  in  the  house 

^^  occupied  by  hun  Willun,  Thompson  on  the  m  August  last,  soSnr  retail  in  -i 
quantity  less  than  three  half  pints  ntCne  time  beer,  to  wifr,  oneiphit  of  beer 

-  the  said  beer  being  a  formcuted  liquor,  withou|  having  previously  obtXd  tlJ 
^^  license  required  by  the  provisions  of  the  statute  in  such  case  made  and  pXd- 

cd  ;  Having  also  examined  the  said  convjction  the  information  referred  to  in  i^ 
.      the  evidence  in  support  of  it,  and  the  recorder  said  conviction  ;  Ilavin-  heard 
^^  t»>e  parties,  appellant  and  respondent,  by  th^i^eounsel  respectively,  and  jnaturt- 
^  ly  deliberated;  considering  that  said  conviction  of  the  10th  of  August  kst  wa« 
and  18  not  a  conviction  appropriate  to  the  particular  offence,  or  ease  char-^ed 
yinstUie  said  William  Thompion  in  and  by  the  information,  or  complaint 
ot  said  Phihp  Durnford  upon  whjch  said  conviction  has  proceeded,  the  said 
•xnlormationor  complaint  being  as  follows  :-[Herc  follow  the  words -iven 
•bove.j  ,  ° 

"  Considering  the  said  convietioii  complained  ^f,.of  the  10th  of  Au-ust  last 
I  unwarranted  and  illegal,  the  Co/rt  doth  vacate  and  quash  the  said  conviction 
^and.doth  condemn  the  respondeat  to  pay  appellant  his  costs  of  appeal  in  this 
«  behalf,  and  any  costs  of  the  oiiginal  court." 

/7    .     ,  D-  „     .      J  V       :  Appeal  maintabed.    / 

-  Career  <&  iTa/ton,  for  Appellant. 


M.  Marchand,  for  Respondent. 

(j.  t.  M.) 
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MONTRBAf.,  mTiiSKPTRMBBK,  18U8. 
*     /  Conim  Mack^v,  J. 

'  No.  2127.        -    ' 

tietnofri/ \R.  Chtm/mgiir. 
KEUT  WI8TUE8.S-UE81UATI0N    OK  LEA.^.' 

TlT.I  .  I  :  %'"f'";"'  f"  '""'.  "^  f"r  «,i.,usc  of  promises  Ioa.scd.       "      " 

I,    ,    '  °\"  X''"'"  ^'«  '""'^«".  "i  Jfux  stages,"  Ac,  ill  .Montreal    for    r^  n 

^  nt   lad  tur„e\i    \    .ou*e  ,„to  a  "  muLso.. .do  debauchc  and  prostitutio 
.W.     Coneln.ons  thaVthe  lease  be  rescinded,  unddefendan   ejected  I         "' 

At  .«<y«t'<c  .several  witnWse«  were  examined  on  both  .sides      As  to  defon  1    , 

witnes.eshad  to  admit;"si.L'  '.^^^^  .'7 1      ^    ^ne  of  defendant.   " 
Muclle  „ranie4  car  pour  en  X  c  rt    ,    ^      '-     tT^''''^  """V''"^  ---  ^'^ 
another  pcM-tion  of  tleplaintiftl;'^  1  ns- witness  .s  u  tenant  i„ 

to  answer  .^^evora!  rjue.stion.s  put  to  ho\  >  '  "-' 

^^Tl,e  parties  havin^  been  Vanl.  the  (\llowin,j,ulg,nont  .as^rendered  1  Gth  S.pt. 

OJjc^Court    &..,  .,  *..  considerinL..t  it  i.,vell  enough    proved     th. 

■•tLt:^i:::^^        ^^^^^,^^^^1  aisor^ 

in  the..,.  .i:.,nuUon,  be   m.^f^p  ttS.  Ill  TT'"'  J""  '^'""«  "  ^"^''- 

before  and  at  Hn»^  Af    <•        I ,    ,    ^°  "'  defendant  being  .such  a  kept  iuistross 
"ciore  ana  at   date  6t   aforesaid   lease  •  consirlArtn.,  *i.„*         ^i.     ^ 

is  there  living  with  defendant  and  That  kttV  w     ""'''''•'•• ''^P*  ^«'""" 
houses  be  turned  to  such  u^.  ,nd  th  t    h  \     T     ^  P'''P"<'*«'«  *»vat  their 
defendant's  is  proved  WbHl  to    ho  'or  ^-"'^^^^  of  .uch  establishments  as 
.that.hede.ndi:t   uses  ^^^::nL:^]Z:^±^ 
tft  the  evident  intent  for  which  they  were  leased  •  the\(W  7f^  T    I    ' 


^-\:. 
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i„  SI'nT^  ''""°r,  ''r"P"»»)  ■"''/»  J""-""  «f  'to  «.ia  dor.„d.„,  M  to  do  will 
in  the  above  dola,,  i(  „  ordered'  lh»t  8l.e  be  ejeeled   ftoin  lb.  JLi_         „ 


./<;<^(?  (£•  -4rc/m»ift<iM/^,  for  I'lainliff.' 
Leblanc  <fr  Ca««u/y,  for  l)43fcndunt. 

(J.  L.M.)  , 

S«e  troplong,  Loi.ag«,  Vol.  2^  No  302-al|o  Poll. 


Judgment  for  plaintiff. 


icr,  lounge. 


HUPKRIOII  COURT,  [ 

JtONTREAL,  30TII  NOVEMHKR,  18(J8. 


Cuprum  Torrance,  J. 

No.  DUO. 


^ 


*yiir  n,j>,irtinmt"  oial,T.  a.  / 

llKLU:.^n,ul  moHojg.  |,ftynbl«u.ulet''ft  contr»oirorri.ocr..r(l.m  -.rr"   ;.«      ,  / 

«rc  not  liablo  to  allaclimont.  erection  ofJortHcutions  in  thu  Pro/litoo 

od  » 'Z.*:""""-  "'  '""  """"'""•■  •"  'l''»*^_-»l.U  and  .a.  4m- 
■'.Moli«o  on  M.»lforihodcf«u,Ia,ll,i„:,„„„ob„»it«pn..r»l„il,.  1„  .       ' 

™«  ™vand  „„  p.,*  „nde.a  «,.L1  foTSt^ 

tins  Provmft?,  that  it  anil  bv  tlic  i)^<*m^ni  »r.  ».„  ,«   t      i  •       ,  '""'"'"'"<'^™ 

0.  o..,..„d  other,  roprcooting  tbe  depa^rnon.;.:"!    ^  J^d ^ 

W  no.  „o,ed,  toUke  oogninne.  of  the  prj«..  proeel^^  ' 

The  Court  »  of  opinion  that  Ike  .ttaoWent  eannot  hold     4th  H„w,rd'. 
Keport,  of a.e  S„p,e«  Court  of  the  Unite^Statei,  p.  20.  J:. iee^^t^rat 
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port  of  t^io  motion.*  Tlio  opinion  of  Ju.tloo  MoLban  h  in  the  fi.llowing  w^  ' 
and  (ho  nmarks  an»  to  tlio  point  in  tlie  prosmit  oiw :— "  The  important  (|UOHti.m 
in,  wlietlnir  tlio  mon.y  in  tlio  ImndH  of  the  pur«or,  though- dtio  to  tlio  ncau.en 
was  nttuchablo.  A  purHor,  it  would  sooiii,  cannot,  in  Huh  roHpcot,  bo  diHtinKuish. 
td  from  nny  other  disburHinR  agent  of  tho Kovernmont.  If  the  creditors  of  thcso 
stMuion  may,  by  process  of  attachment,  divert  the  pu\)lic  money  from  ifo  legitimate 
and  appropriate  objebt,  the  same  thing  rnay  be  done  oh  ngards  the  poy  of  our 
officers  and  men  of  the  army  and  navy,  and  also  in  every  other  ease  where  tlio 
pubhc  fuiidH  may  bo  placed  in  tho  hands  of  an  agent  for  disbursement.  To  »tuit 
»,nh  „  ,,dn,;i>h  i» io  rnfutr  it.  No  <jor,nmml  can  mnictim  ,'f.  At  all  times  it 
would  be  found  xjmbarra.sHing,  and  under  some  circumstances  it  might  bo  Jntnl  to 
the  public  gcnke." 

"  The  funds  of  tho  government  are  specifically  appropriated  to  certain  toitia,. 
'«/. objects,  and  if  such  appropriation  may  bo  diverted  and  defeated  by  State 
processor  otherwise, 7;te*./««c^V««v^-Mc  goommcnt  m„y  he  Hmpculcl.  Sn 
long  as  money  remains  in  the  hands  of  a  disbursing  officer,  it  is  as  much  tlio' 
money  of  the  United  States,  as  if  it  had  not  been  drawn  from  tlie  treasury!*  tiptil 
paid  over  by  the  agent  of  tho  government  to  the  person  eiilitlwl  to  it,  tho  fmil 
cannot,  in  any  legal  sense,  be  considered  a  part  of  jiis  effects.  *  ,  *  *  W,. 
think  the  question  in  this  case  is  clem-  ofilmht,  and  requires  no  further  iliusti  h 

in  addition  to  flic  authorities  cited  at  the  Bir,  I  would  also  refer  cojunselto 
the  opiilions  of  the  AttorneysOencnd  of  the  United  States,  1st  vol.  p.  G25  ;  i\\y\ 
;Vol.  p.  GGG;  3rd  vol.  p.  718;  5th  vol.  p.  75!).  Also  to  tho  following' ca>o.s 
decided  in  the  United  States  :  Decatur  vs.  I'aulding,  n  Peters.  p.'497  ■  Choavv 
vs.  Bremer,  7  3Ins».  U.  p.  25!),  and  Hodgson  &  Dexter,  1  Craneh,  p.  345 
CW  •"'""'*"  '-^  *''<"''^''»'«  ^ranted,  and  the  following  is  tho  judgment  of  the    ' 

The  Court  *  '  =!<  *  Considering  that  the  »,die  arret  or  attachjucnt  in  the 
hands  of  said  Hers  nmsis,  to  wit.  Her  Majesty's  Principal  SeorctarWststc  for 
.tho  War  Department,  T.  Lionel  0.  GaIIoway,com,n:«iding  Iloy^.1  *>gineersraii.l 
John  t,  Rogers,  Assistant  Commissary  General,  both  of  the  Citfi^id  District. .f 
Quebec,  in  their  said  capacities,  was  and  is  detrimental  to  the  publip  service  anJ 
subversive  of  puWlc,  order,,  and  tho  due  administration  of  the  government  of  tho 
country,  doth  gra^t^^hc  moti.m  of  the  defendants,  and  doth  quash 'and  set  aside 
the  md  samc-nrrSt  or  attachment  in  the  hands  of  the  said  tiern  misis  :  the  whole 
With  costs  against  the  said  plaintiff.  , 

Motion  to  quash  attachment  granted. 
Perking  d-  Itununy  for  plaintiff.  '%; 

»S/mc/Km  ZfefAK/te,  ^.C,  for  defendant.  > 

(8.  B,)  '       .  _ 


•  In  addition  40  the  ciUtioa  from  Howard's  Reports,  the  defendant's  mudsoI  al^o 
referred  to  Roger  Sai.  Ar.  pp.  159,  160  ;  Wade  rs.  Hussey  4  Hussey,  opposant,  8  L.C. 
Law  R.  p.  611  Leclerc  ts.  Caron,  8  L.  0.  Law  R.  p.  287,  and  Roy  vs.  Codere  and  Lea 
Com.  d'Ecole,  T.  S. ;  The  Law  Reportir,  2d.  pt.  p.  59.-[RgP0RTiB'i  NotbJ    • 
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HOKTRBAL,  IJtii  MAROII,  i«07.  ']  ^ 

'  Conon  BiRTiiELOT,  J. 

No.  477. 

^  Hlll...-Th,t  hold««  of  .  promlMory  not,.  In.ufflolonUy  .tnmDe,!  .Ill  h„    ..        .  ""■'""• 

John  A.  Perkin,,  Jr.  attorney  for  plaintiffn.     ^'"'""'^'''  P*"'*!"  K""'^ 
Monk  ib  Rixford,  for  BufuH  Kimpton. 

■«Mc<t- ifiVcAw,  fijr  Alphous  Kiiiipton. 

(J.  A.  p.,  Jr.)  '  • 


MONTREAL,  lOtH  NOVEMIIER  1868, 
J     _  .  Knqufilc  Sittings.  . 

Coram  ToRKANCK,  J.  , 

No.  172a. 

^^'itming  ctal.,v8.  Fiuscr. 

Bnl1;T'°"l,r°'  ""''  ""''"  """  ""•*"  '•»  '"JW"'"""  in  H.  Court  of  Q„oo„', 
fr'^:  *:"■"'  ^'  "'*  '"'""'  '"  "*""  »"-  '»'  °'«"i»S  ^--ao' 

Lcblanc  id  Cagsldif,  for  iMmdant.  *(  ' 

COURT  OP  QUEENS  BENcil,  APPEAL  SIDE. 

•MONTRRAL,  2nd  SEPTEMBER,  18C3.. 
No.  22. 
,  SOLOMON  BOUVIER, 

,  (.W^ndrnt  in  Court  btlow,) 

i    .  *  A«D  .    '  APP.LLANT; 

4>     ',  DAME  M.  E.  V.  REEVES.  -^ 

i  „  ,  (^'^^"tW^  in  Court  Motif,) 

C.m»  At„,»,  J.,  M.ta„„„,  J.,  Mo»B«„r,  J.,  B.„b«„.,  j, 

/•Sz,t.Tptr:;fLLTw:it°°ru*' """'  *°°"'»"'^^ 

^      ""''"PP**"*»''««'»tne  parties  apon  Bam? judgment  (but 
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llOBTltr 

•nil 
Hmvm. 


dwmiiMd)  .houia  b«  paid.    AppellMt  imM  riglM  oT  |Mrtj  r«ipoad«i>|  to  uw 

r,r  curiam— Having  hoard  the  partioi  on  the  inoUonltaado  by  tha nwpondent 
III  tlii.  oauio  on  tho  9th  day  of  June  latt,  it  ii  ordered  that  all  procoodingH  in 
thiH  oauao  be  nunpendcd  until  tho  appellant  ahall  have  paid  to  tho  respondent  the 
oo«tH  amountinK  to  X12  7h.  «d.  inOnlioned  in  the  «iid  motion;  and  that  in 
default  of  tho  huiI  oosta  being  paid  on  or  before  tho  9th  di^y  jif  8opt«inber  inat 
the  pnMont  appeal  be  diimiHsed  with  eoata  in  furour  of  ^flo' |«pondoiit,  and  th« 
i-oeord  in  thiH  ouum,  remitted  to  tho  (Jourt  below  ;  and  thli/  Without  any  further 
judgment  Iwing  ncccnnary  for  the  purpows  aforesuid,  with  oosti  on  tho  |aid  motion 
in  favour  of  tho  renpondont. 

Sicotte  it-  IlainvilU,  for  appnllant. 

John  A.  Perkin$,  jr.,  for  respoiidi«nt.  j 

(J.  A.  p.,  jr.) 


Kn  Ai'PEi,. 
MONTUEAL,  8  iuiN  1HC7. 


,.     Cmnn  Dv^VM,  C.  J.,  I,>ki;m.mo.>d,  J.,  BAuaT.EY,  J.,  Wondelet,  J. 

Np.  re. 
JteiijttmiH  Jiurlaud,  apprlaut,  et  Hector  Larocquf,  intimi. 
.Ifo.-<,„o  lnr,„«-Mno  partio  a-vlont  In.olvnbl..  .I.n.  lo  c.nr.  ,1.  l-,n«....c..,  tou.  I...  nroc^.l.!.  >o,„,u 
*u,p.,.du.  .ur  ni,.tlon  i  ciM  e«y.t,  «fln  Muc.  I«  n.,,rl,M,  U'ln.UHco  .oU  mi.c  ..WtJ?^^^ 

Lc  3  .hiin  1807,  I'lippelant  fit  la  motion  miivantc: 

Motion  on  behalf  of  the  fiaid  appellant  for  mle  of  tlw  deposit,  which  he  now 
makes  of  an  nuthentio  copy  of  a  deed  of  assignment  made  under  the  provimons 
of  tho  Insolvent  Act  of  1 804,  at  Montreal,  on  tho  4th  January  last,  before  Mtro.  L. 
ir.  Trudcau,  Notary  Public,  by  tho  said  respondent,  Tancrido  Suuvageaa, 
Official  Assignee,  and  duly  dcjwsitcd  in  the  office  of  tho  Prothonotary  of  the  ■ 
Superior  Court  for  Lower  Canadii,  fo«.  the  District  of  Montreal,  on  tho  7th  of 
January  last,  and  that  it  be  dcclafod  and  ordered  that  no  proceedings  be  had 
in  the  present  cause,  until  the  BuiPof  instance  be  d.ulj  continued  by  the  assig- 
nee to  tho  insolvent  estate  of  the  s-iid  respondent.  .        " 

Lc  jugeinent  do  )a  Cour  d'Appcl  cttmativc'commo  suit. 

Having  heard  the  appellant  and  respondent  by  their  counsel  respcetivclyi  on 
the  appellant's  n^otion  of  tho  third  Juno  instant,  and  maturely  deliberated 
thereon ;  this  court  doth  grant  the  said  motion  of  the  appellant  of  the  third  day 
of  Juno  instant,  and  in  consequence  it  is  ordered  that  all  further  proceedings  on 
this  appeal  be  staid  until  a  Reprise  d'Instance  be  made  in  tho  name  of  the 
assignee  to  tho  insolvent  estate  of  tho  respondent :  same  to  bo  ftiade  and  fyled  - 
herein  jvithin  one  month  of  this  date ;  costs  to  abide  tho  final  judgment  in  this 
oause.         .     ^ 

4t6o«)  C.C,  avocat  do  I'Appelant.  ,  ^. 

/)ou/re,i)oM«re  &  CAar?onrf,  avooats  do  rintimd. 


COim  nu  BANC  |)K  LA  flKINK,  |8tia 
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RBNAyi), 


OOUR  DU  BANC  DK  LA  RHfNK. 
Kn  Api>Rr.. 

MONTRKAL.JUFRVRrRU  l(M«r^N 

Comm  Vvv.xu,  Jvut  kn  (jinr  Avlwi-   r   /i 

No.  »l.  « 

»^AY^fAnD#<<. 

4  ' 

AlTUAUTt; 

ot  luvaiont  omplo.^-.i  des  achat,  d!  ..  '"'"  rc«co,..pto  do  co  billot, 

entro  lea  .ai...  do  la  iL^u      o"         ,  ^^^^^  "'"'-^^  ''-ti™.^.  payor 

CD  rapportor  quittaoco.  ^'0"trtul,^u  ,i  ,,,»./  apj,arlUmln.it,  ot  lour 

chda  pour  le  paiomcnt.     2o  Oua  ITiii  »         •        "  """""  """*  •^'«'«'  >«'''er- 

t.gc  dca  doux  parti:  t  pot;  i  or^te  H  '^'J"'^-"*  '''«°^''^^'  '•-- 
d«nH  lour  intdret  comnmn  3o  Oul  l"  *"««  "P^^'io""  commoroialoa  faitea 
cntre  I'intin,.  ot  laTnque  do   m-  II     ™'      ''  t"n-ctiona  intorvonuca 

«cr.itpa,.en«u.olK<a„ol  eiruSit;::;^  ''">'"'  ^'«* 

d^cha^Ko^t  loa  ondoaaours  ot  los  rZaX^ZX'  ^'  "?*  P**"'  HJ^ 
ret^rd„ne  port.it  auouno  attoinTo  «u  cS  i     ""  P"^'"'"''  ^  V«^ 

««Cuno  raiaoo  d'appr.hoador7o  p^t  e    bK'^Iro     'S  ^f"^  °''''^''' 
paiomont  dohua  avaiont  ^td  pa,ea  LgulicWnt  ^      ^"''  ^""  *"'""'"''  ^« 

iDtdresada  a  ooa  tranaaotioj.  vu  T^'tl^   ^  "PP!^'"*"  **^*'"  dir«,t«mont 
«n  d08  prinoipau,  alimentsVLr  1  "  P"'  '^*'  *'"""''"'"°  elIe.,*Uient 

tien  de  leur  taaiaon  TiJ  1  2^^      ^  **  f"  ^ribuaiont  boaucoup  au  «,u- 

Krai.s,d'obtooirloaf  I'  ^frLro"!''^"''^  '^'^  ^-     ^ 

.-.Qued..i.p.e?-;:--rr^^ 

Vol  Xllir.      "        ' 


\   "] 


i'lr. 


IN 


OOUB  DV  BANC  I^R  JUL  RRIN 


nI^i^s. 


M 


X 


y.non  plu.,  d.na  I'int4rll  4m  •pp.l.nto  qu,i  d.n.  <«lttJ  d.  I'iotimrf  ,  quno«  d«f 
ni€n  n«  oouraUt  auauii  riquo  r.i.nnn.bl<.  p«r  .uito  dm  p«rlii.  .oiilhrtM  pM 
I  intin.*,  Qu-.prA-  U  ,UUm  fmtUm,  lo  dit  iiitim^  avail  <uioor«  u«".ot»r  .'.^UffaRl 
A  bUn  aa  dcU  da  IIOO.OOO.  at  q«.  d«puia  oatto  ^po«,ua^.«,  affairs  pf.Unt  to,, 
joara  AM  lnS»  pnmp^ra.  .  f,ua  la  I.U  p<nir  l«a  .ppalaoU  d'avoir  laur  andoaaamani 
a«r  un  billq^  da  rtntiu^  nn^i  mtn  \m  naina  dun.*  b.n.|uo.  loin  d«  nuira  A  l«ur 
orWit,  aamit  au  oOnt^alro  A  l«a  faira  ohii-Hn,.  n  t^noiKoait  da  la  ooa- 
flaooa  qua  I'intio/^,  horoma  d'aipArianoa  dana  la  ooinraaroa,  avail  rapo^a  aa  aui 
Ii«a  quwtioDa  da  droit^  aoblavAaa  par  la  plaidoiria  pouTcnl^aa  Nauuiar  poiadia 


a«it 


^  Londoaaeur  d'un  b^llflt  4  ordre,  Ashu,  a  til  oontra  la  fliiaaur,  uoa  aoUQor 
util«  avant  davoir  lui  u«nia  payola  biller;  «|  pour  d<ioidor  o«tta  qua^tion,  n^ 
I  ubnanoo  da  diapo«ition«  tonmlim  da  i^olrn  dr.)it;d<.iton  avoir  r«ooura  au  droit"  ' 
franynw  qui  n'a  jmimiM  ndmia  rond.>iHfi;iii.mt  on  blaiio,  ou  au  droit  anglaia  H  qui 
aat  en.prunt<la  oetta  furiiia  d'eiid«)«acniaot\et  partja  da  Dotra  WuUtiob  aur  oalta 
Biatidro? 

2o.  8i  reodonaoura  una  telle  aotidn,  la  MHat  dtant  n<^«ooiablfl  vt  ppuvjnt 
ohanRer  da  niaina  &  tout  iuoiu»nt,  pout-il  intcrvenir  un  juK.«ijiorit  pondauinant 
la  faiaeur  4  payor  lo  montant  4y  billat  i  I'oDdoaaeur  ou  au  doroiar  propri<$tair«, 
ou  h  qui  il  npparliepdra ;  6t  un  t«l  jugoi^iant  aarait-il  auaoeptibia  da  rcoevoir  aa 
•anotion  au  nioyon  d'uno  cidoution  ?       '      *'   .    • 

3o.  L'ondoaaeur  d'un  billet  A  ordre  pauMKAtre  «flaiiniid  il  la  caution,  at  p«ut-  • 
il  jouir  dii  l,<^n6floo  do  I'oxccption  dtoblio  an  favour  do  oatte  dernier*  A  qui  il  aat 
peruiifl  do  |M)ursuivro  le  ddbitieur  prinoipul  avant  d'avoir  payd  ? 

4o.  Ku  udniettnnt  quo  I'ondoiwHiracnfc  Hoit  un  ottutionnemont,  la  oaUjiion  oa 
pord-ollo  pHH  lo  l)diM?fioo  do  I'axooptioii  conWrdo  par  la  loi  on  aa  fovcur,  dia  qu'olle 
CMt  infdroawDo  dunn  la  trunaootion  ot  quo  son  Mdoaaomeht  ou  oautionnamant  a 
perdu,  pur  Li,  ooii  onrnct»)ro  da  contrat  do  bicnrataanoa  ?    . 

6o.  Un  billot  cndoMud  pour  en  rcnouvoler  d'autroa  ^m  Ton  avait  endossdi 
pour  vahble  con»iJinition,  partioipo-t-il  da  la  noture  des  promiera,  lorsque  rid- 
t6rflt  qu'uvuit  1'endoH.scur  dann  la  iiogooialion  du  pronjier  billet  a  oeaed  ;  ou  «i; 
nu  cootrniro,  co  »e<5,ond  billet  CMt  dcvonu  pair'co  fait  un  billot  de  ooinplttiaanoo,' 
(atcummodation  biU)t 

5o.  \V(\e  convention  voriialo  intcrvonue  ootro  lo  porteur  ct  lo  fuiseur  du  billet 
4  I'offtt  d'cn  chnnKor  lo  termo  do  puicmcnt,  et  d'otablir  d'aufrcft  Achdanoea  avec 
inlirit,  oinro-t-cllo  uno  novation  HuffiHanto  pouf  ddcburgor  I'endoHBour  ? 

7o,  8i  lo  porteur  chI  uno  banquo,  cotto  convention  ftito  avoo  aon  gdraot 
(managn)  cwt-ello  vulablo,  sans  qua  lo  bureau  doa  dircctoursait  pased  uno  r<i8oIu- 
tion  h  cot  cfTut,  do  manii^ro  &  lior  lit  Banquo  ? 

S%,  La  preuvo  verbalo  do  cotto  convention  faito  par  un  tdmoio,  oi-dovont  au 
servioo  du  faiaour,  CHt-ello  compldte,  ou  fcien  a'il  eut  fallu  la  computer  par 
lo  (6nioignngo  d'un  doa  eniployds  do  la  Banque.  *" 

Lo  jugeniont  do  la  Cpur  Infdriouro  qui  a  motivd.oel  appol  so  lit  comme  auit : 
(Bcrtbelot,  Jugo.)  \ 

"  L»  Cour,  aprds  avoir  cntendu  lei  parties  par  leura  avooats  au  m^rite  i»  oetta 
'  oauBO,  cxaujiod  la  proo6dure,  pidoea  produitea  ot  preuve,  et  lea  admiasiQOB  faitea 


/ 
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J 


\ 


11 


A^, 


COim  m;  BAWO  DK  L^  HgINl."mi. 


\»/ 


ftft' 


,  H^.^m..  pour  I«,.;po,„u:?*^^ '•''»•••<'»•<>»  •'^dVni.^  • 

-L.  caution  qui  .'^t  oblMe.  du  eonwnt^m'.n*  Ju  dAhlu 
l«!  »<>»•  .Tint   d'.voir  p.ycS  pour  e„  fl«ll/      1  ^"''  "^"^  ■«"  "^"t'* 

»ent  de  |»  o»urion.       ^^  '^     '"  '"^"'°'"  *"  •^^W**"  ««ti-  ie  oonaonte! 

i'-Sl::!'"  '"""' "^'"-  ^«   '•-*"'•  »?^  ^"«  Cod,  C..,.  o«nfor„,  ,  • 
.  Cotto  rt>i?lo  o<it  KdruVnlo.    Kilo  «'ttpnlhue  .«,  „  ,  .• 
.    '»^"l««  «  pour  .ff..iro,  co„.„,,^rci«ios      K»T^??    Tr-'"*"  P*"*'  •ff"'"" 

Kinnon  &  Cowan,  9  Juri,e.  p   175    Or  5S        '''"•'  *  *'"""•  ?'  '^l-    ifo-- 
„  un  billet  et  rondo..o  p.ur  lii  donne'r  Jlui  iT  u"''  """  ''°""*''  •*"'"'«"'.  P«««d 

fi21,  No.  B8fl.  '      t!!!"'     »^«'J««««,  Droit  Comm«roi«|,  t  2  p. 

lo  moycn  do  nogocier  lo  billet  nvrilr!      "^'  P^"'  ''"'"'«'  '^  ~"«<i 
f"it,  ct  ci^o„.,..,c^.  conduit  IcT^uUto^  """"'"""•     ^'  '^-PP^^^^'-^on  dj 

o"«  Kurumi  la  «>lvobilird  db  'co  dcrnic   t.  drl    I  """""*  '^  *""'™  °«"  1^        ' 

iJ«y«y  oil  JJii  s  4o  dd    D.'^i7H     iLii    . 
au  .c.i|^ag„™«,  luo  pa'co  Va  „?^    "^  ""^'*;  ":  ^"'---  ^^'*  136.  ..la    . 
dant  gave  no  vulucfbr  tlio^uoto.  tfiar'bJ'ion     V    "^'^""'* ''""' ''''^ '^°«'°- 

dobtor.  tho-payeo  «  2e^^re;::''T 27r  Zi^^^  '""u''  "'"'*^''"'  "'«  «»I 
18C6.  •  ^       '^^  ^^^'  ^««l«n  va.  Peat,  2  Oou,p.  N.  p.  Q; 

IndonjeoofabilfagaiDfltaooebtbr  l     ,  i,„  ^ 

^*^""- ^''"^  B"«n)0'ough  hold  tbat^tii 


J 
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COUR  DU  BANC  DE  LA  |*:iNE,  1868: 


Utynwd  et  n. ,  ^""g  an  accommodation  bill,  within  tlie  knowledge  of  all  the  parties,  .the  acceptor 


«t 

RMaud 


r 


■^ 


^v 


could  only  bo  considered  as  a  surety  for  the  drawer/^  P.  167.  Same  case. 

But  Lord  Ellcnborough  held  that  the  acceptor  was  a  mere  surety. 

Lorsque  les  appelonts  ont  endoss^  le  billet  du  30  novembre  1864,  ilsi'on  Tuit 
A  la  domandc  de  I'intim^  e^dans  son  seul  intirCt,  ils  ont  ajout^  leur  garantie  4 
cello  de  I'intim^  ot  sont  devenus  ses  cautions.  ?      .  ' 

"  On  a  vu,  par  tout  oe  qui  prdci^de,  quo  les  diTcrssignataires  d'une  lettrc  do 
change  on  6taietit  diSbiteurs  Bolidaires,  moins  oependant  cotnmo  co-obligds  prin- 
oipaux,  que  oomme  cautions  Icfl  Qns  dcs  autres,  mais  cautions  solidair^."  l>ur- 
dcssus,  No.  413,  p.  276. 

A  r<Soh6anoe  du  billot  ils  avaient  done  lo  droit,  niiiiie  avant  d'avoir  pay6,  de 
deniander  a  I'inMmd,  ddbiteur  principal,  4  f'tre  indcninisds,  et  leur  demande 
<^tant^dan8  \A  forme  ordinaire,  devait  otre  acoueillic  par  la  Cour.  C'^tait  la  con- 
sequence n^sssaire  de  la  position  des  parties.  L'intinid,  en  obtenant  rcndo8S(v 
ment  des  appelants,  8'<Staii  engag<5  &  payer  le  billet  A  son  dch<$ance.  lis  avaient 
le  droit  d'exiger  raccomplissemeat  de  son  obligation,  en  le  fbr^ant  &  payer  ou  du 
moins  ii  leur  rapporter  une  d<5chargc. 
^^,  M6me  dans  les  transactions  ordinaircs  et  pour  vnleur  re^uc,  I'endossour  est 
.  censd  C'trc  la  caution  du  tireur.  2  Pardessus,  Droit  Conuuercial,  p.  285,  No. 
413.  2  Pardessus,  Droit  Commercial,  p»221,  No.  585.  1  Pardessus,  Lettrcs  de 
Change,  p.  17.  Boucher  &  Latour,  6  Jurist,  p.  276.  Observation  du  Juge  en 
Chef  Lafontaine. 

C'est  pour  cela  que  Tcndosscur  pout  intcnter  son  action  en  garantie^  ebtcnir 
jugement  centre  lo  tireur  avant  d'avoir  payeje  billet,  et  mcme  avant 'feidam na- 
tion iur  la  demande  principale.  II  y  a  plusieurs  decisions  a  cet  effe|  dana  nos 
cours. 

L'intime  a  cite  quelqqfs  autours  angl|^  pour  dtablir  qu'un  end»8scur  ne  pou- 
vait  pas  se  pouvoir  centre  le"fll«ur,  sans  avoir  payo  le  billet.  II  n'en  pent  (jtre 
autremsnt  en  Anglet^rrc,  ou  la  caution  n'41  pas  do  rceours  eontre  Tobligd  princi- 
pal, avant  d'l^voir  pay6  ladettc  cautionnee.     Sous  notre  droit,  la  regle-est  diffc- 

.  rente.  "\^  •  \.  .'''■' 

La  Cour  a  ndaiiumis  renvoyd  Taction,  en  se  fondant  sur  deux  raisons  qui 
sont  dgalement  mal  fbtidecs.  La  premiere,  que  le  billet  en  question  a  etd 
endossd  pour  renouvelersi^  autres  billets  que  les  demandeurs  avaient  enjlossd 
et  fait  escompter  pour  rdalike^  -les  fonds  devant  servir  aux  transactions  com- 
me^ciales  que  les  apwelants  et 'Kintimd  fesaient  alors  ensemble,  pour  achat  de 
grains,  pour  le  compte  du  ddfendeitr,  sur  lesquels  achats,  les  dits  demandeurs 
avdieiit  une  commission,  ce  qui  les  rendi^ient  interesses  dans  la  ndgociation.  II 
est  vrai  que  les  appelants  avaient  ano  commission  pour  acheter  des  grains  pour 

""jl'intimd,  mais  ila  n'avaient  aucnne  commissi^po^r  endosser  ses  billets.  Leur 
endossemeht  dtait  entiorement  gratuit,  dans  lb  seii|  interSt  de  I'intimd  et  pour 

^Ini  prooacer  les  fonds  qu'il  devait  foumir  ttw^  a^lants  pour  lui  acheter  des 
gjrainji.  .  Cca  billets  n'ont  jamais  6t6  la  pr^pni^td  de^  ^pelants,  et  quoique  faits 
a  leur  ordre,  ib  n'ont  donne  aucune  valeur  en  les  rgj«vani^e  I'intimd.     lis  sont 

^.  allds  Aveo  une  letti»  do  I'intimd  a  la  Banque  de^ntreal,  oil  les  billets  ont  dt<5 

'  escomHt^s.    lis  devaieiit  seulement  aveo  resoompte  qui  apportonait  a  l'intime, 


.»/.- 


'*.  f> 
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\    *0M  pour  renourclor  les  promiersTnisTintE  1  ^'        ^"  """""^^^  *^  K™'"' 

.aucuD  inwrot  dans  les  billets      Si  n^^Ii?  ^"'  '•"■  "PP*'"^  »'""<«>» 

coffrs  ordinaire  dcsaffaiin     .  **  Icur  avaient  6e6  don n^Js  dans  le 

■leur  aur.it  .n^JufoTpTuSrs^:^^^^^^^^ 

bie.,es  renouvoL/cTntZr  :^:,':tr;,  1 

went  ieur  endos«cni«nf  .-.k  »-"  *1»  "  «  "»•     J' leur  demande  tout  b  mple- 

<5taient  ei„ptr;j  Tet  e^^d^^^^^^^ 

-teurs  an^iaLpXrir::^:    -^^^ 

fait  quo  prC'ter  lour  nom  A  l'.„#:    -  "^fomtnoOahon.     Lea  appelants  n'ont 

mandatnires  de  I'intU     kt  ZTT  iM'*"''"  ^'"^'^  q«e  con.me 
«mpIeseautionssoSr;B  ''''^'#""^"**«''>-'»^^^  ^ 

tnent  pas  s'aDnlionor  A  i'-»j  premiers  DillUts,  olle  ne  potfvait  certaine- 

F""  »  appiiquor  a  1  endossement  de  oelui  da  JItfSOnn     n„*      j 
n'avait  aucun  rapport  &  l'a«l,«f  ri«       •       •.  !    ^®*  endossement 

faciliter  dansscs  affaiL     P'  ?       .^T''  ''  "  ^"^  '^'"'■^  "  »''»«*6  pour  le 

^o„n6  dans  le  tult.  rdrllr.'"^ 

aurai,„t  renu  u„o  rJlunLtn  I  '""  "'^"'*  ^"«  '««  "PP^'^-te 

seraientpasmoins^itrdrrdSlTt  r^^^^^^^^  ^'^.  »'-       ^ 

que  fixe  la  oi  en  pareilC  .?   1  "^  "  I'^piration  du  terme  de  dix  ans,         . 

les  cautionnements  r  terme'fit  'f  """^ ?-«°»-  «  ''»'«  gratuit.     Mais  pou 
pas  la  natu  e  „i  rLnle  del  "  T     """  ^"^'^  ^"  ''  ^^^•^"'  "'^  «»'»ge 
doacerrcurd    f  i   ct'rtLldoitr        ""--"^  ''^  '— «on    '  H  y": 
lDli5ricurc.  /."'*"  ^'^'*^ '^*"« '«  P'-^'"*^' ">otif  donne  par  la  Cour 

^.iaiMesappelaUtUv     t^CLlr  T  ^-^  ^  ^ 

|^,etquede,us,ilsont..HrtL^^^ 
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«t  fti.,      Trudel  pour  rintim^ : 

Lea  appelants  ont  prttendu  assimiler  le  ons  de  rcndoMcmcnt  H  oelui  du  oau-' 

'  tionnement.  La  caution,  diBent-ils,  a  le  droit  de  se  faire  ddoharger  dds  que  le 
terwe  de  paiement  eat  <5ohu,  avant  mdine  d'avoir  pay<S  clle-iii6me.  Or,  cohtinuent-' 
ila,  rendoiweur  n'eet  ricn  autre  choee  qu'uoe  Oaution ;  par  conWJquent,  il  a  le 
droit  de  ae  faire  ddoharger  de  soneDdoMfemeat  ausaitot  apres  I'^chdance  du  billet ;  , 
et  il8>jtent  k  I'appui  de  eette  pr^tentiop  la  cause  de'  McKinnon  vs.  Cowan,  9  L' 
C.  Jurist,  p.  175,  ou  la  caution  a  6t<J  re^ue  a  exiger  qu'elle  fut  d^oharg^  de  son 
oautionnement. 

En  admettant  pour  un  moment,  oe  qui  est  fort  cofttosUb'le  assur^ment  comme 
on  le  verra  ci-apris,  que  I'endossement  ait  tons  les  caracteres  da  oautionnement, 
il  est  <Svid^t  que  la  caution  na  le  droit  d'fitre  ainsi  decharg<5e  que  lorstju'elle  ' 
^«cst  nullement  int4re8B<Se  dans  I'obligation  principale ,  lorsquc  I'obligation  de  la 
caution  rdsjilte  d'udoontrat  pursment  de  bienfaisance ;  car  dans  le  eaa  contraire 
laowitioi\*n'auraitcertainement  pas  droit  dejouir  de  oe  ^)rivilege.     Ainsi,  la 
cauii«B  qui  a  droit  de  se  faire  dddharger  est  oelle  qui  a  cautionn^  pour  obliger  et 
readre  un  serrice  d'ami,  sans  retirer  auoun  profit  de  la  transaction.     Le  motif 
'<|ui  a  d6tefmin<S  oette  disposition  de  la  loi.  L.  10  et  18  D.  cod.  mand.  d'oa  • 
jditWe  notre  droit  en  cettc  matidre,  est  4videmment  le  fait  que  le  cautionnement 
I    est  un  contrat  de  bienfaisance.     On  a  oru  qu'il  ne  serait  pas  equitable  que  celui 
qui  se  serait  oblige  pour  rendreservice,  fut  tenu  4  plus  que  oe  a  quoi  il  a  entendu 
s'obliger.  '  , 

"Comme  le  uintionnement  est  un  office  qui  part  d'un  principe  d'affaetion, 
I'obligation  qui  en  na!t  ne  pent  aller  au-del4  des  bornes  dans  lesquelles  le  fide- 
jnssenr  est;  censd  avoir  voulu  se  renfermer."  Leg.  68  §  I,  f  f  de  fidejusBoribus» 
Ferridre  Diet,  de  Droit,  vo.  Caution. 

Or,  la  mSme  raison  d'^uit^  n'existe  plus,  dds  que  le  eontrat  de  cautionnement 
a  perdu  le  caraotere  de  contrat  de  bienfaisance ;  aussi  Pardessus,  vol.  2,  no.  58ft 
.  p.  622,  dit-iUcesujet:  " 

^  "  Si  le  ddbitearpayait  une  retribution  quelcongued  celui  qui  le  oautionne... 
"  nouB  n'Wsitons  pas  &  croire  que  cette  caution  ne  serait  pas  admise  a  exiger 
"  au  bout  de  dix  ans,  comme  le  droit  oommun  en  don^e  Ij\f8culte  aux;  conditions 
"  que  le  d^biteur  iui  procure  sa  d^harge.  / 

C'est  cette  opinion  que  la  Cour  Inf^rieure  a  adopt<5e,  et  qu'elle  exprime  dan» 
le  motivd  du  jugement  ci-dessus.    En  effet : 

Le  premifir  des  motifs  de  oe  jugement  repose  sur  le  fait  que  les  appelants,  de 
mfime  que  l'intffl<5,  ^taient  int^resMSs  dans  la  n^gociation  du  billet  en  question,     ' 
Xl^mpte  qui  en^rovenait  devant  servir  auz  transactions  oommerciales  que  le^ 
l^danta  et  riDtiip(g  ftuaient  ensemble. 

-9^*  *•  «"'  ilnpoe^i6le  dAprSo^  d'une  mani^re  plus  complete  que  ne  I'a  fait 
rintim<5,  rint^rgt  direct^Waya^t  les  appelants  dans  la  negooiation  de  ce 
billet :  ;\  ^ 

Un  empmnt  d'arg^nt  est  fait  &  l>^qae  de  Montreal  pour  aoheter  du  grain. 
Cea  ashatfr^eirront  procurer  d'un  c6t<,  W  appelants,  des  profits  directs  i^ultant 
de  leur  commission,  de  la  a  Uection  de  leurs  cr^ances,  de  I'augmentation  ^  leura 
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affaires  ot  de  lour  orddil  ilnl',iif»r«„»  '  •     •    i      ...  ' 

naire.  et  souvent  b.en  plus  dans  I'int^ret  de  ce  dernier  x 

commorcale,  vu  la  haute  po,.f  ,on  que  I'intimd  occupait  dans  le  oomnierce. 

-  *  I>BPXIEME  QUESTION. 

onfe'„Lr'^*''''"V"^""''°"  "'"^*^"'""  «"ouvelIement  des  billets  qu'iis 

temp   avant  l!  fi!  r  ;  •  """  "  """'■'"  ^•"•''"'««'  «*  devenant^chus  long 

nant,  Imterfit  des  iqtin.es  continuait  lors  du  renouvellement    Wnl      f^^^' 
dans  quel  but  le  billet  de  «6,000  00  a-t-il  df4  l^^l  '^''^-  ^°  ^'•■^^^  l>eu, 

rsr  ""i  :"*d"rrr  -^*»,'""^^- «-•«-'--:. 
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\IU^ardct 


,\ 


^•*^t'       "'  ''"'*'*""'  ''"'""  ^"'""^  ^'^  oompl«iB,noe  (accommatkttion)  f  o'est 
dit  Ch^ttj  on  Bills  No.  6,  ud  billot  eiidoi»d  ou  signd  Bans  obligatioi».ni  consid^. 
ration,  ^ais  comme  un  service  d'arai.    "  If  a  consideration  exists  between  pnvce , 
and  a^joeptor,  such  is  not  an  accommodation  bill." 

OhlttyonBilUofEicUhnge,  «cfommo(/a<»on.  ^ 

Byle^  dddnit  lo  billet  de  compiaiHanoc  comme  suit :  - .  -  '      ' 

\^«  An  accommodation  bill  is  albiU  to  which  the  acceptor,  Cwer  or  indorser, 

a«  the  esse  may  be,  has  put  his  name  without  consideration,  for  the  purpose    ' 
\   oj  benefitiiKj  or  accommodating  some  other  jiarty." 

\  Or,  Ics  app^Iants  ont  endoss^  lo  billet  en  question  pour  valabic  consideration. 
Uetto  consideration,  pour  eux,  otait  le  profit  qif  ils  rctircraicnt  dcs  transactions 
di^  commerce  de  grain  ;  Tesoompto  proveniigt  dos  premiers  billets  qu'ils  avaient<. 
toiich^s,  de  plus,  le  dijlai  que  produisai^^lo  renouvellemcnt  dun  billet  au  paic-     ' 
merit  duquel  ils  6taient  tonus  comme  endosscurs :  - 

"What  then  is  a  valuable  considdration  [to  a  oontraot  or  promissory  note]  in  C 
"th«i  sense  of  the  law,"  se  demande  Story  ?    »  It  may  in  general  terujs,"  dit-il,   " 
'^  be  ^id  to  consist  either  in  some  right,  interest,  profit  or  benefit  accruing  to 

"  the  jbarty or  some  forbeaiiance,  detriment,  loas,  rcspomibility  or  act     ■"' 

"  or  labour  or  service  on  the  other  side.     And  if  either  of  these  exists,  it  will 
^"  furni^  a  sufficient  v^iluable  consideration  to  sustain  the  making  or  endorsing 
.Vofapi^missory  note."     Story  on  Prom.  Notes,  §  80. 

Le  bilk  en  question  n'cst  done  pas  un  billot  de  eo.i.plaisance  ot  les  appelants 
^    ront  dono\endoss6  par  interet  pour  valabte  considiratlon. 

SI  ce  biUet  a  <Std  fait,  endosse  et  nOgocio  pour  I'avantige  comimin  dc  l'intiniL«  ' 
et  des  appWants,  comment  cos  derniers  peuvont-ils  Ctre  rc^-us,  iinino-Jiatement 
aprt^s  avoir  ^tirt  lour  profit  de  la  transaction,  a  venir  tracasser  I'intin.e,  et  a  lo 
forcer  de  paVer  ce  billet,  lornque  ce  dernier  n'u  pas  encore  retire  so.-,  deniors 
engages  dan8\la  transaction,  n'ya  reneontr.:"  quo  des  pertes  et  lorsqu'ils  no  sont 
nullement  inqbiiStes  a  ce  sujet ;  que  partie  du  billet  est  dejfi  payee  et  que,  dans 
le  eas  oii  la  balance  ne  le  serait  pas,  ce  qu'ils  n'ont  aucune  raison  do  craindre,  la 
preBcription  de^inq  ans  viendrait,  sous  un  laps  de  temps  assez  court,  les  mettro 
A  I'abri  de  toutri  responsabilito. 

J  Nous  pourriUs,  disent  les  appelants,  avenant  I'insolvabilit'e  do  I'intime,  Otre 
obliges  comme enaosseurs,  do  payer  ce  billet,  en  outre,  le  fait,4e  ce  billet  reste<   " 
sous  protgl  a  la  Banque  de  Montreal  est  prejudic^ble  i  not^fo»cr(?dit." 

D'abord,  les  apbelants  courrent-ils  un  risque  ijai^onnablcf  Nullement,  La 
preuve  met  en  faitl que,  aiissitot  apris  avoir  subidcs  portion  18(J4,  I'intime 
jouissait  encore  do  out  son  credit  dans  Jcs  banq'ues  et  les  ^omiiros  maisons  de 
commerce  de  Montjdal;  6t  que  son  aetif  etait  alors  dc  prfis  de  $200  000  au- 
dessus  de  son  passift  et  quo  dopuis  ce  temps  s^  aflFaires  avaient  ^(5  prospfires. 

Le  temoin  Saohe,  oaissior  de  la  Banque  Molson,  dent  la  deposition  doit,  du 
consentcment  des  paVties,  6tre  consideree  comme  c€<fie  de  deux  temoins,  apris 
avoir  «tabli  qu'il  avait  depuis  longtemps  eu  une  connaissance  parfaite  des  affairea 
de  l'intim6,  dit  en  pa^ant  du  delait  aeeorde  par  les  banques  a  I'intime: 

'J  This  time  was  granted  to  th|^itefeqdant,  to  enable  him  to  realize  his  property . 
..."  This  was  caused  by  a  tempoStry  embarrassment  on  account  of  a  sudden  faU 
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r !"  *if  .P"~  ''^  P«"^"«»  '■»  "fcioh  tho  defendant  wu  dealioK  and  not  bv  the  « 
'  »s«ffio.ency  or.hia  n.ea„.    At  that  tl.e.  L  aaaets  of  the  deiendant    .''  h    "T*^  ." 
hab.ht.e-  were  upwards  of  a  hundred  tUouHand  dolUra.     It  waa  probably  Ir        """""' 

wan    1100,000.      Since  that  time,  lin  affairs  have  been   pr«ft)erouB.     I 

" Z  t"of o:h '' ''' ''T'  *'" "«^'"^"*' «-^ •'-' »»'« -cntTLgJ 

^      -  Z.tLll "  ?'"^STf  '"  *••«  ""•»•> »'»«««'».  "nd  it  *a»  better  than  that^ 
great  many."     (Deposition  de  Saohe,  p.  11.)  *      ^ 

fait  ore  lS*""'r  Tr'  'r  ''  "*"•*  •PP''"^  ""  P^i^^"*  -l"  <»  W"et  «t  le 
lait  que  1  e„do8seri,ent  des  appe|a«t«  reste  4  une  banque  aur  un  billet  de  I'inUmiJ 
oe  peut  nuilomcnt  prdjudicier  A  leupor<Jdit  uueiqeiinume 

"  ba^k  of'thLrf  **"  '"^""^  f°^  ••'*'  r.^md^nt2  wl.h  to  do  busine«  in  the 
"  wol  no?^      am  ma^„g„r,  the  faet  of  his  name  being  on  the  said  notes 

l..m  as  ,f  h.s  name  was  not  on  those  notes  at  all."    [Deposition  de  Saehe,  p.  11.1 

*'  kuZ'^'^ir^'  "T  l"^""'"^  ^"^  **•"*•«  P"""- '«  d'^fendeur,  loin  de  nuire  A 

.       leurcrddu,  la  augments  beaueoup."     [Deposition  de  Chamard.  p.  10.] 

,   ^v  -       ■ 

•      TR0I8IBME  QUESTION. 

de  Awlf  "'"' /'"''"•^  °'"°*'«°*  ««'°°>«  proposition  legale,  que  la  Banque 

If;        *'**"  ""'  P""'  '"  ?■»«•"«»»  <>«  "•  billet,  en  coasiderationd'un  interSt 
de  sept  pour  cent  sur  son  montant,  les  appelants  peuve^t  6tre,  durant  oe  deiai 
poursutvjs  par  cette  Bapque  ':  qu'en  outre  le,  appeVants  se  trouvant,  parTe  d  la"' 

mtL       '^"'  '''*  ^^"'  **  "'""'  "^"^  ''"°""  ^'«>»  d'aotion  contre 

,      C'estle  second  motif  sur  lequel  repose  le  jugement  dont  est  appel.       ' 

bur  cette  question  encore,  il  importc  peu  que  I'endossement  ne  soit  qu'un  c.u- 
forrr  r  ""°-  ^^^  ""''"'^^  'l"'  soutiennent  cette  proposition  sont  aussi 
Iw  d«  VT  ""'"''""  n  ^''  •»"'"  "'"^  ^«  cautionnement,  soit  qu'il 
sag.^  de  lendossement.     II  est  etabli  que  i'extention  de  d^lai  produLt 

endoBsementou  cautionnement:  e        "ur 

J' Si  I'obligation  contient  un  terme  •'  dit  Argou,  « le  creancier  qui  le  proro«e 
-  Zft !'  57" *«'";"*/««  «»"ti«"«; '««  dechaige  malgr6  lui  de  leur  caution^ 
T     •       /«'^°"'  ■^-  '*^^'  ^'^V^^''  P'  666/ 1  Pothier  oblig.  N.  406  P  380 
Jussieux  de  Montluel,  Instructions  facil^,  Tit.  XV.  P  804        ' 

Ce  prindpe  a  ete  sanctionn^  par  notre  jurisprudence  dans  la  cause  de  St. 
Aubin  vs.  Fortin,  3  Revue  de  Legislation  P.  293: 
De  son  c6te,  Story  dit : 

agreement  is  made  without  the  consent  of  the  indorsers.  they  will  L  tWhy 
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•t 


"■•  'i^^uf  ^T  '"  *'^"*^*'°"  •"  P*^  *••*  •"»••"   Stoi7,  Prom.  No..  Sec.  413.  p. 

Charonda-  Rep.  74  [lxxiiij.  p.  612 ;  Merlin.  Repertoire  Yo.  jfov..  «  6 

Or,  le  wntr.t  par  lequei  la  Btnqufl  de  Montr<5.1  a  acoord6  du  ddlai  au  d<5fen- 
dcur^Unt  f..t  A  rai^n  dun  int<5r«t  annuel  de  7  pour  cent,  tau,  de  resoompt;  U\ 

l^leS^dlTrs"     '  "  '""  '  '''  'T  ^"';*'"^'«  »""-'^^-'-'  «*  ^^' "^^ 
1«  L'^'l  1"P"^«'*  '"   ^'  "'»''''"!•   1953  et   1961    du  code,    nialgrd  que, 

«,TJ«r      ?     r    "  ''"'""*^''  "'■'*''""''  "''*"*  'J"*  '""'"'«■'»  q"«  1««  «r««- 1953 
et  1961  ne  aapphquent  qu'au  d^lai  de  grfice,  A  la  ainiple  prorogaiion  de  delai  et 

Z^:^'  t-u-Pnvena  et  ^ur  va.ble  co„.d.ra;ion4o.n.e  dans 

«  **» 'f  e°«"t'  '■»  P-^^e  fiiite,  pur  Tiotim^  du  contrat  par  lequel  la  Banque  do  " 

IrllT  T"'^^  ^""''  ^^  '^^  '^  '"'"^'«  eonsidenaiouVur  laquelle  ce 
ddla,  ^,M^donn4  est-elle  suffisante  pour  perpettre  I'applicatiordu  principe  ci- 
dessuB  <^tubli,  A  I'espAce  actuelie  ?  ^  P'«""iF«  vi 

J.  0.  Lafresqidre.  tdmoin  dos  appelants  et  qui  ^tait,  en  I8C4  et  m§   Icr 
teneur  de  livres  de  I'intimd.  dit :  ;t 

'  ..  „"  ^*i  ^f"^^""'}  *■";*'  '«"  '«  commenocueut  d«i  i'ann^e  18C5,  une  convention 
.<nS    ^'•"1";'^«  *  ""'■•^''.P"  l-q»«"e  il  aobtenu  troia  aus  d6  delai  pour  le 

pafct  du  du  billet  de  $6000.00...., _n  J,vait  c%e  payc^  La  lo 

eours  des  d.tea  tro.a  ann^ea  en  six  installemeut.  dun  «ixiiuie  chUn,  de  six 
mo.8  en  nx  a.o.8,  avee  intercH  de  aept  pour  cent.     Les  demui>deur.  n'ont  pas 
"  conaenti  A  cet  arrangement."  ' 

De  son  cote  le  tdmoin  Suche,  dont  la  ddpo.sltiou  a  la  valour  do  eolle  do  deux 
-aemoins,  corrobore  ce  fait : 

«  L^l  h''  r"  f  '/I''  ^'^^  l^^f'-'^d'""  ""-de  an  agreeuient  with  the  Molaons 

Bank,  the  Bank  of  Montreal ...and  others,  to  the  effect  that  he  ahould 

'  have  a  certain  delay  for  the  payment  of  his  note.,  which  were  due  or  to  become 

due.     This  delay  was  for  three  years,  in  semi-annual  payments The 

.nstalments  are  paid  with  interest,  auhe  rate  of  seven  per  cent,  per  annum.'' 
(Deposition  deSache>  p.  11  et  12.)  - 

Comment  les  appelants  pourraient-ils  6tre  rie^u  k  prdtendro,  c&mme  ils  I'ont 
fait  en  Cour  Infdrieurer  que  cette  preu ve  est  ^n.uffisante,  et  que  pour  6tre  effec- 
tive, elle  aurait  dQ  6tre  faite  par  les  employ^,,  de  la  Banque  de  Montreal  ?      ' 

Ce  contrat  de  d^Iaj  ayant  ^t^  fait  entre  la  Banque  de  Montreal  d'un  c6te  ct 
1  mtime  de  I'autre,  sur  quelle  loi,  sur  quel  prinoipo  se  fonde-t-on  pour  pr<?ten Jre 
que  la  preuve  aurait  dU  en  fitre  faite  par  les  employds  de  I'une  plutot  que  do 
I  autre  des  jJarties  contractantes  ?  Les  employes  de  I'intime  ne  devaient^ls  pas 
avoir  eu  connaissance  personnelle  de  ce  contrat  tout  aussi  bien  que  les  employ^ 
de  la  Banque  de  Montreal?  Eu  outre,  ces  derniers  ^tant  int^ressiSs  dans  la 
decision  de  cet  incident  de  lacause,  en  ce  que  la  banque  pouvait,  par  ce.  contrat 
avoir  perdu  |a  garantie  d'un  ^ndosseur,  et  en  ce  que,^x  dtaient  responsables  de 
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Z„r  •  .T"""""'  *'"  "•*"  P'""  »»'<>™'>'«'»«"t  que  celui  de  err,i»  t^.I^.      «.!, 

QIJATRIEIIE  QU18TI0M. 
V-eoon«.en  maintonant  aui  (,ue8tl«nH  «ouley6o«  par  defoose^n  droit  • 
J.08  uppclan,.  en  lour  qu.l.W  d'e.dosHeurs  d'un  billet  a  ordre.  dohu  et  non 
Wj.  m.UH  dout  le  montant  ne  lettr  es^.  |,as  demand^,  Q„t-iU  ua  droit  d'aotioa 
^ur  forcer  le^fiuseur  do  ce  billot  A  iLr  eo  rapporter  quittance  ?  peuvent-iU 

A  .ppuyer  1  affir.r.at.ve  de  quolque,  autorit^s,  ou  dun  toxte  quelconque  de  no8 
lo«  Au««,  pour  etaW.r  lour  droit  d'action,  partont-ils  du  principe  que  I'endoBse.  "  ^ 
"lent  n  est  non  autre  cl.oso  qu'nn  cautionneinent,  et  ..u'olors  fes  lois  et  autorit^s 
q«.  oceordent  4  la  caution  «n  droit  d'action  pour  «o  faire  d<«charger  de  son  cau. 
.onnemont,  Bont  applicabloH  au  cas  de  rendosflcn.ent  e(  accordout  4  I'endosHeur 
le  memo  droit  d'uotion.  , 

Or  I'intiine  uiaintieut  re'spcctuouaemcnt :  ^    '  * 

lo.  Que  rendo.sen.ont  n'est  pa«  un  caulionnomont,  que  la  Lure  (Tu  oontrat 
qu  .1  renleriuc  en  m  toute  differente,  et  que  les  regies  qui  r^^issent  la  matiire 
du  cautionnoment  ne  lui  Bont  pa«  applicable^  notau.ment  dans  I'espico  actuelle. 
^0.  Quo  108  nppelants  n'ont  en  droit  aucun  droit  d'action  contro  I'intimg  avant 
d  avoir  oux-oitMueH  payele  billet  en  question,  de  mniere  i  en  d 
et  propridtairos,  et  Ctre  en  dtat  d'en  iuire  la  remise  sur  paiement.  - 

tipnl-     ?'  T  '^''^'•''■""°"'  '""■'  '°  cautionnoa^^pt  et  rondo.s8oa.ent  sont  esscn- 
.elle   .  1  ondossoment   est,  de  sa   nature.  ua<o..lrat   principal,  parfaitement 

Byoallagmat.que,Tendo88eur  endossant  H  son  b^n^Bc,.,  dans 

retircr  uif  profit  direct  de  la  transaction-:  i  «  pour 

.c.^*""''""""T^.""  """*"•''''  '''  ""  ''""*"»  ^'  bienfaisance,  un  contrat    ^ 
accessoire  qu.  ne  ben,5ficie  nullement  a  la  partie  qui  s'obligo,  la  cau  ion  n'intor- 
veD.»ntquau  profit  dudebiteuret  pour  un  service  dami.        ,   °  """"""'*«'. 

Quel  est  I'objet  de  rendosBcment  ?  ^ 

Vendro  et  transporter  une  or6anoe  et  en  toucher  le  prix. 

Quel  est  robjetdu^cautionnement?  __ 

w7  TT"  *^"  ""L'"  •*  """*  P"""" '"'  P'*^"'"  »"  benefice  quelconque. 

,    Volc,laddhn.t.on(iueNouguierdonnederendo8sea,enf 

^^  "  L'endos8en.c„t  est  un  transport  au  moyen  d«quel  le  propri^taire  d'une  lettre 

^  de  change  subsUtue  h  ses  droits  «n  oessionnbire  qui  prend  le  nom  de  porteur 

jusquHce  quo,  operant  lui-m^me  un  sous  transport,  il  devienne  a  son  tou^ 

"  endosseur."    Lettres  de  Change,  p.  274.  "  wur 

mett!"^*^^'"'  ""^  "^  "^"  ^"  *"*""''"'*•  ^^'''^'  ''  ^«'^^'  Vo.  Endoase-' 

nZt'  '^''*"*  '"'  "PP?'""*"  '■  "  ''*"''^«'«^'»«"t  P-^'ticipe  du  cftract^re  du  caution- 
nement  en  ce  sens  qu'.l  comporte  garantie  que  le  billet  sera  paye." 

11  est  vrai  que  I'tindoasetneut  Bompnrto  uoc  garattt^-uwitHSfrTiHat  pas  uallft  dtt  ~- 
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iu^.rt.,.i..oautlonnea.ent.     I'«rdeiiu»,  .prt,  „oir  oonflrtai  I.  doctrine  que  UfidoMcment 
ii.n.ud.      o.t  un  transport  do  c^wco,  .jouto  quo  la  gurtntie  qu'il  oompoST  n'Mt  qu. 
la  Korontio  du  vendeur.  \*  ^ 

arintior*^'^^  "^  "°"  "''"'°*''  *"^  """"''^  '°  '"^""'  ""**"'•  '^'""'«p"  *  «>?" 

L'uno  de  fait,  conabto  H  r^pondro : 

lo.  De  I'existenoe  de  la  or^anoe,  . 

2o.  Que  le  titre  n'est  pas  faut,  , 

3o.  Quo  le  portour  en  est  propridtairo  l<<gal, 

4o.  Que  le  billot  n'est  pas  d6jii  pay<!, 

60.  Que  la  nature  de  la  crdanoo  n'est  pas  changdo, 

aA^'  !^"'*'./^»^»  '■""P'^o  d'«ne  'cttro  do  chango)  uu  autre  oxemplairo  n'est  pas 
doja  negoeid,  etc. ;  .       '  "^ 

-  L'autre  de  drlitconsiste:  Dans  lassur'anoe  do  la  solvability  du  dobiteur.  2 
^""!'»'7'  ^'^<?ommoroiaI.  No.  814.  Ainsi.  dans  lo  cas  mdme  oA  I'on  don- 
ncrait  A  1  on^9S8enient  lo  nom  do  oautionnement,  00  no  Sorait  pas,  dans  tous  los 
■  cas,  le  cautionnoment  qui  est  un  contrat  do  bienfaisance ;  ce  n'ost  pas,  par  oonsA- 
qucnt.  lo  caut.onnemdtt  propr^ment  dit  d'oCi .origine  pour  la  caution  le  droit  de 
«o  tairc  ddoharpw.  Lo  nom  ne  pourrait  en  aucune  maniore  changer  la  naturo 
de  cette  espoco  particuliere  de  contrat. 

Story  dtablit  do  8on  cot6,  quo  I'ondoMoment  ne^oomporto  garantie  du  genre 

du  cautionnenient  que  s.  le  billet  n'est  pas  ndgociptlcV  Prom.  Notes  S  134    ^ 

Mougu,eriiout.ont  la  mOine  dootrineet  dtabllt  clairement  qu'il  n'y  a  que  I'avnl 

_.  qu.  puiflso  otre  assiiuild  en  quolquc  maniore  Su  cautionnemont.     1  N  Lottros 

r  de  Change,  p.  321,  suiv. :  '<  L'endo88eur«it,tt«iDt>lidaire  avec  lea  autres  sig- 

nataires  de  la  vorit«5  de  la  lettre."  •.  ,       -  ^ 

^    "^'«°<Jo'««'"entf"itfoide8<5nonciations  quo  contientlo  billot;.. 

ot  comporte  translation  de  la  propridtd  au  profit  du  preneur."     2'Gouge;ei 
Meager,  Vo,  EndoasSment.  ^ 

^««« 'I""  J^PO'teurd'un  billet  iordre  a  control'cndo8.,ouruh  droit  d'action 
aussi  officaco  que  celui  qu'il  aurait  centre  une  caution  solidaire,  il  no  faut  pas 
infdPer  quo  1  ondosseur  soit  une  caution.  Cur  si  I'endossement  comporto  garantie 
«ol.da.re,  ce  n  est  pas  A  reffet  d'accoder  i  I'obliga.ion  principalo  et  do  IH  consoli-  .. 
der,  mais  parce  quo  rendosseraent,  <5tant  une  vento  de  ordanco,  doit  comporler 
garantie  du  vendeur.  »»r"ioi 

La  loi  donne  au  porteur  lo  droit  do  revenir  imniddiatement  centre  son  cddant, 
comme  dtnnt  celui  aveo  qui  il  tf  oontWoK  dircetonieSt,  et'parce'qu'en  endossant 

1  ondosseur  a  promis  de  payer  pour  valable  consideration  re^uo  par  lui.  Elle 
considdre  1  endospeur  comme  partio  j^incipalo  4  un  contrat  par  lOqudl  il  a  vendu 
une  valour  qu  il  donnait  oo9.ri»evalant  de  I'argont  i  ^chdance,  s'ongagoant  a 

fournir  Im-mem^  1  argent, /le  bill^cn  produit  4  cette  6poque,  sans  s'occuper 
du  faiseur,  et  36  const^Snt  ddbiteur  principal  do  la  dette. 

"  L-en/losa^rt^t  Nouguier,  est  garant  V  t|tre  do  cddant  et  de  partio  directe- 
mentjiftoress^oaji  contrat."     Lettre  do  ChangV^.  317 

o.n^  vSf^" ''J" ''""''**^  *'' ^'"^^  2  Pardessus,  No. 

350.     V«iUliS8i»aGougetotMefger,To.Endos.sement,p.  719r 
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"Hvery  endoraemont  oporntm  in  legal  oontempUtion  botwoen  th«  p.rtioii  thoro-  m.,««-i.».i 
Se^  129      ''''"""'*^  ''^  "  *'"  "-^  "'*""^*  ^^  **""  endorwr."  f^toroy.  Prora.  No.,    •  'SST  S 

"  Erary  indorwr  ii  in  tho  n  ituro  of  a  aiow  draWot."     ByloM  on  Billa,  117. 

AiDW  :  lo.   I>un8  le  cautionnooiont,  robli^ation,  qui  n'o^t  ricn  par  ello-mflmo, 
ooctHe  A  I'oblination  prinoipiile  pour  lui  douner  plus  do  force : 

C'cHt  done  u no  obligation  ncooMoiro. 

2o.  Dunalo  contrat  d'ondosHoinont  Lui  ex't  par  lui-mOrne  une  operation  do 
chanRc,  I  obligation  cxiate  par  ollo-in6aj3,  lnd<5pondammant  do  tout  autre ;  Ten-  ' 
dosMur  y  revolt  une  sonime  d'argent,  ot  en  dchango  s'obligo  A  faire  touober  A  non 
lournisaeur  une  autre  Honnno,  A  une  dpoquo  ddtermin«<o,  ce  qui  est  un  eontrat 
Bynallagmatique.  C'eHt  done  une  obligation  prinoipalo;  ee  nW  done  poa  un 
oautionncmont.  J/cndoaaement  n'dtant  rien  autre  ohone  qu'un  transport,  une 
vonte  do  proancc,  pourquoi  U  garantio  qu'il  oomporto  ne  serait-elle  pas  la  momo 
quo  la  garantio  du  vondcur  ?    Nouguier,  Lottroa  do  Cbango  p.  214. 

Quelle  difforence  y  a-t-il,  au  point  de  vue  dca  principea  du  droit,  ontre  celui 
qui  transporte  par  acto  notaiid,  le  litre  do  oreanee  nppci6  Obligation,  et  eelui  qui 
tranaporto  par  cndoHsonicnt  cet  autre  titre  do  crt-anco.quo  I'on  nommo  billet  pro- 
nuaaoirc '/  Or,  lo  codant  d'une  telle  obligation  ne  serait  nullemcnt  rcyu  danu  une 
action  centre  lo  d.5bit«ur  Ji  I'obligation,  pour  le  faire  payer,  bouh  pr(5toxto  qu'i 
pourroit  dcvcnir  insolvubic,  Le  codt^bitcur  solidairo  ..e  acrait  pas  plus  rcyu  dana 
une  action  centre  Bon  co  d<5bitcur,  pour  lui  faire  payor  la  aoiunie  quo  ce  dernier  * 

so  trouvorait  A  la  fin  do  la  trannaetion,  devoir  on  calier.     II  on  Horait  encore  ' 

do  niCme  dij  cclui  qui  aurait  ocbefo  quitte  et  net  un  immcuble  sur  lequci 
80  trouvorait  une  hypoth«kiuo  ct  qui,  Hana  Otro  trouble^  voudrait  poursuivre  aon 
vendeur  pour  faire  payer  I'hypothoquc,  alldguant  que  ee  dernier  pourrait  devenir 
insolvablc.  Pourtant,  eea  troia  caa  aont  bicn  plua  favorable  que  n'eat  lo  oaa  do 
I'endossour.  Duns  tous  lea  oaa,  lea  raiaona  d'dquito  aoraient  lea  mfiniea.  Pour-  V 
quoi  alora  rendoaacur  serait-il  revCtu  d'un  droit  d'action  qui  eat  refusd  A  ces 
dorniera.  .  <   ' 

II  cat  done  dvidcnt  quo  lea  autoritds  qui  ont  rapport  au  oautionnement  ne  aont 
nullemcnt  applicablea  dana  l'e«)Aoo  actuelle.  £t  A  moina  d'une  diapoaitlon  for- 
melle  do  notre  droit,  donnaBt?t;rendQgaeur  lo  droit  dc  pourauivre  avant  d'avoir 
payd,  I'endoaaeur  ne  pent  exercer  00  droit  d'action.  '     < 

Or,  non-aeuTcment  il  n'y  a  rien  de  aemblable  dana  notre  droit,  maia  I'opinion 
contraire  parait  A  la  foia  etre  la  aeulo  on  accord  avec  lea  vrais  prineipea  qui  rd^ia- 
aent  la  matiere^dea  billota  pnjmiaapirea,  avoir  dtd  conaaorde  par  la  juriaprudonee 
et  maintenue  par  lea  auteura  dent  I'opinion  eat  la  plua  reapectde. 

L'ondoaaement,  aoit  intdressi  aoit  par  accoramodement,  n'etant  paa  un  caution- 
nmmt  maia  une  garantie,  [2  Pardoaaua  No.  344 ;  4  Nov.  Denizari,  Vo.  caution, 
9-idem  Vo.  garantio],  malgrd  I'analogie  qu'il  puiaae  y  avoir,  I'exoeption  faite 
en  faveur  de  la  caution  ne  pejiM'dtendre  au  ^ara«<. 

DaUoz,  Juriaprudencedu  Bioyaume,  Vol.  2,  P.  3l72  (note)  aprda  avoir  citd  un 
arret  du  2  avril  1819,  ddeidant  qu'une  perronnoqui  avaifc  hypothdque  aon  fond 
pourladette  d'ootrui,  a  droit  d'etre  ddchMgee  en  vertu  de  I'art.  2032  dont 
I'art.  de  mM^  code  n'eat  qu'une  cop'gt_;jg;!Mb  ^       ' 
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"  Cetto  ddoiaion  a'Moa  douUi  pour  prinoipo  un  MnUm«ot  d  ^,uit«J,  di,|.  ^ 

"  ell.  oonrorm.  .ut  Mine  maiimoa  du  droit  ?     Noui  no  lo  p^nwo,  pa,     Lm 

'•  .rriJu  qm  prrfcvdoot,  i«.  riSBcioo.  dont  aoui  1..  tyon.  •cooinp.KH.i,,  montrone 

OMct  quo  let  r,^«lo«  dc«  <«iulloooomonU  ne  iH)Dt  pu  .ppH<„bl«  .ui  •ftwUtion» 

«  hypotlM^oairoH.     LurnH  quo  noui  eiominon,  wniblo  li  Woonnaltni ;  u.i.  il  ^ 

"  T    ul'"'    *"''*'*'"'  ''"*'  *''""  *"""  ""***"'''  ""  "*""  P""'^  P**'P«"'«ir'3tro  in- 

'•En  cffe^  il  Mt  d«  prinoip«  quo  lot  oMoptlona  n.  .*<tendeDt  pu;  .t  I'art 

"  2032  eit  uno  vdri^ablo  oxcopiion.  r     .  •». 

<•  L'trt.  2032  ett  dooo  oMentielloiuont  oiocptionnek  ot  il  do  laurait  fllro  .». 

|>nqu<5ik»ucunoontr«t«utrajjuole'o«udonneineut./  ' 

Voir  Io«  trois  utdtn  qui  priScAdoat  oea  roiuarquo^ 

OINQtriBMB  qUISTION. 

L'intimd  .outiont  dono  en  «Jcond  lieu,  commo  propoiitibn  Id^ale,  que  I'oDdon- 
iicur  d  un  billot  H  ordro,  qui  vcut,  par  uno  actiort,  rdolnmcr  lo  montant  do  oo  billot 
ou  fmro  ocasor  a.  roaponaubilitd  oomme  ondosHtfdc^loit  prtJalableiuent  en  ptfvorlo 
niontont  ct  on  dovonir  portour  ot  propridUir* :  ^  4 

fi.nl 'p'Tk  t^'f^  ".'°'*  T"  ^'  P'^*''*'"'  ""  prdnent&tf  ^u  billed. 
Storey,  P.  N.  ^  107,  Nouguior,  Lottroa  do  Change,  p.  329-  *'^' 

2o.  Paro«  qu'il  .  droit  d'cxigor  quo  lo  billot  lui  Hoit  remi'a  aur  paicwSt".  fid  1 

,  .^0..  Poroo  qu'il  n'y  a  quo  le  paioment  au  portour  et  propri^rtaire  qui  pui  J 

l.bc^ror  lo  fuisour,  ot  quo  oo  dernier  a  droit  do  no  paa  pny.}r,  aana  aw  oo  paic- 

mont  produido  sa  dochargo.  '  .     ^         t 

Lea  droitadu  portour  Wnt  ai  absolua  quo  toutea  loa  r4le«  ordinairea  pro(6. 
goant  Ic8  droits  ddk  .ter!i^j,otam«,cnt  lea  droits  doa  uuncun,  dea  croanoiera  d'un 
tuiHi,  etc.,  so  trouvont  suspend ucs  on  su  favour. 
Ainai :      -  ' 

Transport  d'un  billet  vaut  snns  f«tro  8ignifi«<. 

"  Un  billet  donn«5  la  veille  d'une  fnillite  tJst  vaiablo  pur  le  portour  do  honno 
fou  Merhn  fcndossemont  p.  005,  2  Pothior,  Change,  p.  125.  Nouguier,  Ch,nge, 

"  Billet  transporto  par  un  minonr  est  un  bon  ti(ro  7a  favour  du  fieVs-dd- 
tcnteur."     Storey,  P.  N.  No.  80.  .  ^      ? 

Le  te^mo  "  payable- a  ordi-e  "  signiBc  payable  pur  prdsAtation  du  billet  ou  au 
porteur ;  et  Tordre  neat  manifesto  que  par  la  presentation  du  iillet.  U  faiseur 
a  droit  do  reluscr  le  paioment  ft  toute  personne  qui  n'ost  pas  en  dtat  de  lui  eu 
faire  la  remise.     Cost  le  seul  moyenVju'il  a.d'dviter  le  risque  de  payer  deux  foS. 

Dono,  les  appelants,  ne  pouvant  ni  presenter  le  billet,  tii  en  faire  la  remise,  ne 
peuventon  demander  le  paioment.  Storey,  Prom.  No.  107,  109,  110,  2  Pothier 
Change,  No.  67.  "  Le  puiement  ne  pout  dtre  fait  ii  propos  qu'au  porteur  Ideal 
"  du  billet.''    2  Pothier^  Ohaifge,  Nob.  2lJ,  125.  . 

^^iwttearternativedes  conclusiom?  deg^ppolaBts.  savoir,  que  le  montant  du 
billet  leur  soit  payd  i,  doheanoc,  .no  pout  l6ur  etre  aocordde,  la  deuzidipo  alterna- 
tive ^vo.r,  "  que  Tiotimd  soit  aondamfld  a'payer  4  h  Banquo  de  Montrdal  ou  A 
qui  U  appartiendnf,"  rencontro  ptfur  fe  moioa -mutant  d'objeotiona.  /  Comment 

-^ — ■ 1— 


\ 


■■"II"''  *;■  .",'#i^^.i 


COUB  DU  BANC  DK  LA  REINI,  18(J8. 


807 


«M  oonolu*ion.  p«UT«nt-«IW \*lrt  Moord<«e«T  Qu«l  moyan  y  .urtlt-ll  d«  mqo 
tu)nn«r  un  Juf(omont  renJu  ■uiv.nt  oca  oonoliuion*?  L«  B.m,u«  <J«  Montreal  ou 
10  portour  quolqu-ilmiit  „«  pout.i|  p„  ,i  oh.qu,  ia.t.iit  tr.nsporUJr  ia  bilMt  ?  tu 
qu  H  |MHt  Otro  trinnport,,  m«iua  .pnoi  .ioh<\anoo,  2  (JouKOt  et  Mtjr«flr,  Vo.  Kndo*. 
wnwot.  Un  tiert  inooiinu  no  p«util  pu,  d«„,  I,  but  do  luottro  rintimd  dans 
I  «n.po-.ibil,t.,  do  payor  ou  d'empdohor  l'oi(iotttion  du  jugamont,  .Her  l«  p.y.r  ou 
en  dovonlr  propridtaire  ?  Comrnont  .lo**,  I'mtimrt  p,urr.it.il  r.pportw  quitl 
wnoo;  oonimont  pourraiton  I'y  forcer? 

i;->  tol  ju«omoi.t  o.t  done  ImpoMiblo ,  oombion  i,'o,t.il  pa,  p|u«  ,|mp|,  ,»  ,„ 
<>n  aooord  aroo  Ioh  principo,  du  droit  do  prdtondro  .,uo  oolul  ,,ui  »out  roooumr 
lo  montant  du  b.llot,  ou  m  ddohargor  do  I.  ro«ponH.biliu\  onoouruo  «„  Tondowant 
do  p.y„r  lo  billot  lui-uidmo ot  don  pumuivro  lo  paionmnt  on  qualito  do  portour  • 
ou  Ml  I  aim.  mioui,  ationdro  qujl  wit  troubld  »«  aujot  do  L  oadoJmoot  at 
oxcroor  aon  roooum  on  garantio  oontro  lo  faisour. 
•  ^  Cotte  opinion  oat  au  ro«t«.  formolloniont  soutonuo  par  lot  autoura  et  oonaaorAo 
par  uno  jurwprudonoe  unaniiiic.  •'»«ro« 

irabord,  .i  Ion  interrogo  lanoion  ot  lo  nouvoau  droit  fran^ai*.  on  j  troufera 
q  yo  tout  lo  roooura  quo  pout  ayofr  un  ondoaaour  oontro  lo  faiaour  dun  billot  araot 
■d  avoir  pay^  oo  billot  oat  do  fuiro  valoir  *.n  droit  do  garantio  on  indomniti  'oont'ro 

124,  156,  Ordonnanoo  1873,  Tit.  7  art.  12.  .    ^     ^ 

"  L'endoHHour  /,ourmvi  a  son  rocouraon  gar.ntio  oontro  loa  prdoddonta  ondoa- 

«oun.  ot  lo  faiaour."     1  Pothior,  Chango,  No.  U.  2  Pardcaaua,  No.  442.  ^ 

to  qu.  v.„nt  au  soution  do  la  dootrino  exprnnl-o  oi.do^u«,  quo  lo  transport  d'un 

f  billot  n  oat  qu  uno  vento  do  ordanoo  ot  no  donno  naiaaanoo  qu'A  larga^ntio  du 

^ondour.  ot  n'ou.ro  .U'ondoaaour  que  la  voio  do  laotion  on^ntio  cT2o  lo  fai " 

"  vull?rV!iV""T'''"T--V---7--"  ^"  "•«•'  P«^  P-  ««  premier  donn.nt  do 

"  la  lottrl  dol?""'   '^""    ""'""  ■'^""  ''''  ^'^'''"''  "'"'-  P"  '«  P'«P"«*«i™  d«' 
la  lottro  do  ohango  H  qui  ootte  agtiou  oauensdo  avoir  d.6  cddd  par  I'ondossemont 

do  la  jottro  qu,  lu.a  old  fait.-     1  Pothior,  Chani^e,  p.,rt  1,  oh.p.  4. 

Story  qui,  plus  quo  tout  autro  pout-fltro,  a  approfondi  la  mutiiro  dea  billets^ 
prom«so,ro8;  qu.  a  fait  une  otudo  touto  spdcial.  do,  joia  anglaise,  frw«al«e  ct 
ammoa.ne  sur  CO  aujct,  eat  en<joro  plus  formol :  «       ,     -Mty 

"It  may  be  W9II,  in  this  connection,  to  state  that  it  is  no  part  of  the  duty  of  • 
header  of  a  noto,yhich  has  boon  dishonored,  and  duo  notice  thereof  given  to  the 
;.ndor«,r  tosue  th^  „,ker.  if  the  indor.«rsoranyof  thorn  roquost  himso  to  do 
"  to°ht*  n  "i"'"*  !"  *'"'  """?""''  ""  ""'' ''''"'"  **«  pleases,  and  all  are  in  default 

,  or  8touaB  thi  aihount  against  any  of  tho  antecedent  parties,  to  pay  the  note 
"himself,  andjius  to  entitle  himself  to  bring  a  suit  against  such^arties. " 
Story  Prom.  ^^Um,  No.  115,  p.  127,  128.  . 

Mflme  opi|Bli6n  soutonuo,  §  419,"  p.  554.  '       . 

Ontrouv^lameme  doctrine  dans  Chitty  oft  le  droit  d'ction  que  pr^Uji.d'eDt 
«ioroer  les  appelants,  lour  est  fomellomont  refusd  : 

"  The  liability  of  an  indorser  or  ,ur,tj,  of  a  bill  or  n5te  «ive.  him  vn  ^ ..,,. 
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e«tf.-Of  ^«nW  Ifiitlt  any  prtof  fMrljF  «« III*  bill  or  not»,  HnfiV  Ai-  Aif  paUtHhtt 
"lh«  wlKOle  or  t  pui-t  of  tho  yu  ^^r  d,,**.'  Chilly  on  HilU,  HpriogBsW  Kd., 
noU  rar  N».  037;  M(9aa  dootrine  dsan  rbonipwo  on  Uilli.  otiau.  fl.  1  6  n 
M2,  543,  2«  Kdit   Potl,  ^  419.  %    >i|'=°' 

Otto  opinion  do*  pitjs  hautoa  •atori(^»*n  mttUre  d«  biJlitU  prnmiwolrrai,  pal 
»»t  ootifiruKio  par  uno  jurinprudon.**  unnniniaot  t  M  liifiinUnuo  enir  autrt*  duo* 
|pMUMMd«  B«obo  w.  \V«t  Branch  JJ«nk.  7  W«U  ot  HorK-Ut.  375.  'Maiwoit 
»i.^ttji«ion,  Harnewnli  ct  Aldnrmm  R.,  Iloyt  »*.  Wilkinwn,  15  Fickoring  R., 
p.  ^  «t  par  5  m  (J  d»<ci»ion«  i|ui  y  aont  rapport($M. 

I>ana  octte  oauao  do  Iloyt  ti.  Wilklnwn,  it  a  nidmo  <Jt<J  d<!oid.<  <|ao  l'vnd<>«i«ur 
nitMiio  jp§t  nooomiiKMiuiucrit  n'ufuljf  pan  do  droit  d'aelion  afaiit  d'afoir  p«yrf  :  En 
Oftit  dft'ln  rapport : 

"  Whtin  Olio  Ni|j;nod  a  nolo  im  aoroly  for  tlio  b<mcfit  of  tho  principal  an<l  di|d,   Ji 
" and  tlio  note  wiim  liiid  Iniforo  ooinnuHHlonerw  of  in»olnnoy  uu  hia  oatate,  aiidwMJl 
•'  by  thoiii  allowed,  but  no  part  of  it  w.ih  paid  by  (lio  iutaatato  or  hi*  tdiuiiiJAtrn 
"  torn,  it  W(w  luiid  that  tho  adiuiniatrator4o«uld  not  iiiuintain  an  uotion  agaiun  tlic 
"  priiioipiil."  .  ,  , 

"Prk  CuKrAM  :  Tho  note  hold*  by  Cunhrn  in  cannot  bo  ohttrgod  to  tho 'defen- 
dant, OS  it  hiiM  not  boiui  piid."     10  I'iok.  1'.'  B.  :»(», 

Pour  CO  qui  oMt  doM  objeotionn  fute-i  par  loa  uppelintn,  ipio Ion  outoritt«ii ci-dea-^ 
HUH  tUant  do  droit  an^luix  ct  niiioricaiii,  n'ont  psw  d'applioation  on  la  pr.'Moiite 
ioatnnoo,  lintiind  oroit  qui!  Mt  A  peine*  ntJooian  ire  do  fairo  romurquor,  qut<  notre 
Idnlslation  aur  lea  billeta  promisaoiroii,  aurlout  pour  oo  tjui  rc^ardo  reiidoHt^nuoiit  en 
blano,  a  6i6  onipruntt'o  au  droit  aMJJet  no  diffuro  prewquo  eu  riun  dei  loin  iiniij-. 
rioaloea.     Bion  loin  quo  iua  roglow'fclutivoa  ik  oo  mode  d'ondoiwoniont  ac  trouvont 
oon8lgn<?c«  dana  notre  anciou  droit  frttlKjuiac,  c'est  notre  statu't  12  Vict.  crtp.  22 
«|ui  a  donn<5  H  I'ondoiwomcnt  en  bliuio  la  mOnie  valour  au  proBt  du  porUur  <|uo 
rcDdossoniont  motlvd.     Kt  cotto  ditposition  dtait  empruntt'o  au  droit  an-'lais. 
Au  oontraire  I'dndossoracnt  «n  blano  n'a  jamais  6t6  aduiia  en  France,  aoit  aoua  le 
droit  ancien,  aoit  sous  lo  droit  uouvoau.     Or,  coiiimout  veut-oo  nous  obliger  i, 
trouvor  dana  une  Icgialation,  doa  ri\i<le8  ot  doa  autoritiJa  aur  un  modcde  contfac- 
tor  qu'elle  no  reconnait  pax.     D'aillcura,  qui  aongera  i\  nior  (|ue  la  forme  et  lu 
mode  de  n<<|i^iation  do  non  billeta  promisaoirea  aoient,  do  mumo  qu'une  partie  dc 
notro  l<SgiHlation  en  roatiore  do  comineroo  et  la  plupart  de  no8^goai|pmiiicroiaux, 
omprunt^a  au  droit  anglais  ?    l^artant,  n'ost-il  pas  n>ta4(fKaBL||t.,  d'allcr 
^  choroher  nos  autoritus  sous  un  sysHtft  do  loi  qui  a  rcconMfij^Hffilbage  de-'i 
puis  longtempa  une  formo  de  6ontrat  quo  nos  atatuts  fui  vHR^itil^Hurtout 
lonquo  cos  autoritrfs  no  font  que  oonfinuer  los  principes  qui^orvuiout  do  buae  ^ 
^^notro  droit,    D'ailleurs,^  n'aTotis-nous  pits  notre  «<4itut  12  Vict,  flhap.  22,  ^,  R, 
^        **  «h»P>  ^  8^t.  28  ^^ddolure  (|ue  dani  toutcs  uiatidres  c«>ncornant  Tea 
'^'  <)hingi!,  on  aurft,.eti  rabsence  d'uno  dispoMition  formollea  do  noslois,  re- 
is  ItKiltiuwa  I     , 

i6B8U8i,R>nt  done  parfaitemont  appliquables  au  cas  aotuel,  et 

appolantamart  J 
doit  fitre  e^firm^. 
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;  done  nial  fondeo  et  le  jugement  qui  I'a  d^boat^e 
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U ivfUMAl  da  I* Co«r  <!' Appil opHrawt  le  jugcu...,t  ithOvU  UHtkw 
M  \\i  oommo  tttit ;  *  - 

••  U  ('our.  «»e..  •ifl.,  con.ldAr.nl1||.  U  billet  rMl^  «n  M  (KklmUou  dei 
<leiu<in.louni  ipp^UnU,  p»r  «uk  AimIommI  «t  pour  lu  Mi,ou»r«m«nt  du  moPlUit  du 
Mu.'l  I.Mtlon  •  dt«  Intonuifl,  <(uit,  Ion  do  i'iri.titt|ion  dooctlo  adtion,  en  ItpoNNg 
m  de  i.  B.n.|ue  d«  Monirrfaj,  A  qui  le  dit  monUat  Otaii  «loni  et  eet  enmre  dtt 
d  I!"  J""*"'-  '*•  ''"""""•«««  ot  uppaUnU  mntnon  reoevablMon  IfMt  prdmite 
J2^i.llel  en  ooiim1<,uo,.o..  quo  denii  le  JuKetoont  de«U  (Jour  Huf.«rieur«,4>ii. 
,|Mm|AJtfontr(!al  le  tNntlAmo  jour  do^d  mil  huit  cent  *)i<aote^«,t-«ii,  etdtmt 
kI  ^"JW^'^'"**"'"*  '»•  •>«"»»«•>«»«"« 'de  leur  aolion;  11  o'y  •  pM  errear,  oonlirnio 
%  iS/^T""""'  "*^  '^'''"""' «""""'  '«••  opiwlMiU  en  fii?«ur  du  dit  fnllm4"»j 
i*  »J^./'..rioN  r<  A»r.o»,  pour  lee  eppi^laote.  - 
"F.  jr.  J.  rrtt,/r/,  pourl'intlnMj. 
f      (r.  X.  A.  T.)  .  %  ^f 
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COURT  OF  llEVlfeW. 
MONTUKAL,  ;Wtm  NOVEMHKR,  1808.    •   .  W 

,4 

CV/r<i»i  MokDiLiT,  J.,  Bb»tii«iot,  J,,  Mackay,  J. 

^^  No.    17.1.  ' 

lo  the  matter  of  .S-iiiSPV?.    Warren  InnoUmt,  $^nA  Jo»eph  W.  Shaw,  s 
Cluiumnt,  und  George  W.  Warner,  ot  al.,  Oonteiitontii.  ^ 

or  llut  lb«n>  w*.  rMlly  fr.udul«nl  aullurtou  b.<tw«oii  u,,  ,i»bif,t  kg<l  ore<Ulor. 

II  ''''''**""  ■  '""""^  '''  ''«*'«1'  of  •  judgment  rendtrod  in  appeal,  by  the 
lio.N.  Mr.  Jr;HTlci  Monk,  roveniinK  a  judRment  or  awoql  of  the  aaaiisneo,  on 
•  oontcNtation  of  a  dividend  nhoct,  under  the  Iniiolvont  Aet  of  iSOi. 
fo\\,m.  *"*'"  "*^  ""*  °'"°  ''™  »uffioionily  atutod  in  the  romarka  of  oouiiael  whieh 
.Ifwrru,  for  the  oontestanU,  aubmittod  the  following  propoeitions  of  law^^iHl 

_Tho  contestants  eontoHted  the  divWond  ahctfl  in  mo  far  aa  it  collocated  Jb| 
,  Jf illiam  Shaw,  for  %Hii2Mo.,  aa  a  privileged  and  hypothecary  broditor 
Insolvent.  .  . 

^MOYEN*  OR   REASONS. 

IH.  The  conto.Hanta  are  claimants  on  inwlyent's  estate  for  $6593.40,  apd  were 
oreditors  at  date  of  the  afl^iignineDt  on  tho  23rd  May,  1865. 

2nd.  ghaw's  pretended  privileged  claim  baaed  upon  a  deed  of  mortgage  of 
4th  March,  and  ntgwtered  on  9th  of  March,  1805,  by  whieh,  in  order  to  secure 
Shaw  tho  reptympiM  of  fMWO.OO,  and  interest,  the  insblvent  declared  that  he 
mortgi^edln  big  favour  a  lot  of  ground^  4p. 

•  A  rauilUion  de  ce  Jugement  lea  appelanta  ont  dera«Dd6  et  obtenu  permiMion  d'en^ 
Sr^  •f^.m.eil  Priv6  :  mal.  il.  „Wt  pw  donnA  suite  &  cet  appel,  tu  que  leWlIet  qui 
faisait  la  base  de  cette  action  se  trouvalt  k  Tdpoque  du  jugiment  compl6Ument  pay6, 
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^53**  -     8rJ.  thelnsoiveriti  on  «iid  4th' Jll  arch,  1865,  and  during  four  months  on- 
Bham.       ctrdiog,  WHS  insolvent.  ' 

4th.  Said  Joaeph  WJliinm'ShrfW,  duriiig  mid  petiod,  Was  son-in-law  of  the 
insolvent,  and  well  knew  his  condition  of  insolvency.  ^ 

6th.  S^id  deed  of  jnortgnge  was  givetTby  fraud  and  collusion  between  said  in- 
solvent and  hfs  said  son-in-law,  Shaw,  and  was  so  given  in  fraud  of  the  creditors 
of  the  insolvetat.  •  '  ' 

Thercfnrd  null  and  gave  no  privilege. 

'  CONTEHTANTS'   KCiVIEW   OP  CASE. 

The  mortjrage  was  given  on  the  4th  March,  1865,  for  an  antecedent  debt 
The  assijrnment  was  made  on  the  23rd  May,  1865.   - 

Ist'Qucstion.— Was  Warren  insolvent  on  the 4th  March,  1865?    Yes.     Un- 
,1        questionably  so,  according  to  the  evidenecr^^  .  . 

^  2nd  Question.— Is  the  mortgage  lhCr^f6rc  null  ?  Duncan  v.  Wilsop,  2  L. 
C.  J.  253  ;  Gumming  &  Smith,  5  L.  C.  J.  1  ;  Dickson  v.  Sawtcll,  3  L.  C.  R. 
C.  C.  2023. 

Insolvent  Act  of  18G4,  S.  8,  ss.  4.     '       ;•      •  ♦ 

3rd  Question.— Was  the  mortgage  friven  in  contemplation  of  insolvency,  and 
at  tho  time  of  giving  it  did  Warren  know  ho  was  inwlveut  ? 

This  question  can  be  solved: 
^    Ist.  By  ascertaining  from  the  evidence  what  others  thought  pf  his  affairs  at 
the  time,  who  of  course  knew  less  of  them  than  he  did  himself.  ^ 

2nd.  By  ascertaining  what  he  himself  really  knew.   .  ,,._i^        * 

1st.  What  did  others  think  of  him?  Clark  Fitts  thought  that  urtless  ho 
could^btain  security  he  would  lose  his  debt.  Shaw,  the '  son-in-law,  evidently 
thought' so,  too,  for  he  pressed  him  again  and  again,  urging  him  u^  give  a 
mortgage/asking  to  see  his  books,  4»nd  to  know  about  his  affairs  ;  at  ijngth  he 
succeeded  and  got  the  mortgage,  Which  is  disputed.  Nelson  Davis  thought  like- 
wise.  Millard,  and  others,  from  the  reckless  way  he  borrowed  money,  and  the 
high  rates  he  paid,  thoughf, there  was  something  wrong.  The  Bank  directors 
thought  the  sam^ .  ' 

Events  have  proved  they  were  right  in  their'^spicions. 

Can  he,  who  knew  a  jr.rea<  deal  more  thiin  they  the  witnesses  did,  have /AoM^A* 
differently  from  them  f  \       ' 

2nd.  What. did  Warren  himself  knOw?  The  evidence  shews  tha\t  he  knew 
that  he  owed  large  debts  for  years,  which  he  could  not  pay ;  that  in  Novfmber, 
:  l«64,  he  lost  $16(X),  by  Mauby;  that  all  the  winter  he  was  very  hald/iin  for 
jBoney,  and  times  dull;  that  he  knew  he  owed  Shaw  83000,  which  ii^f^uld  not 
pay;  that  he  knewhe  owed  his  son  8212.00,  which  he  could  not  paj\:  thatt,  he 
knew  he  oWed  Fitts  over  82000,  which  he  could  not  pay  ;  that  he  knew"'  he  gave 
chegues  on  the  Bants  where  there  were  no  funds ;  that  he  knew  he  was  running 
round  the  street  borrowing  right  and  left,  pfying  ruinous  interest,  from  15  to 
50  per  cent,  for  such  sums  as  £100  ;  that  he  knew  his  liabilities  were  833,522  ; 
that  he  knew  he  could  hot  meet  these  without  borrowing  inoney4  that  in  fact  he 
knew  he  could  not  megt  his  engagements. ,       ,  ■ 
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In  his  deposition  be  says  that  he  did  not  know  he  wu  insolvont  at  the  time 
hegayelhe  mortgage;  but  of  what  avail  is  it  for  him  to  saj  so,  when  it  is 
proved  that  he  Jcnew  all  the  above  facts,  which  constitute  the  elements  of  insol- 
vency. . 

It  is  dearly  proved  that  he  was  really  insolvent  at  the  time,  and  it  is  prtvcd 
that  he  knew  of  all  the  elements  which  rendered  him  insolvent-what  more  is 
wanting?  Knowing  himself  to  be  unable  to  meet  hU  engagement$  he  gave  a 
preference  to  his  BonAn-law,  when  really  insolvent  and  on  the  evejof  his  assien- 
ment.  ° 

It  is  clear  there  was  collusion  between  the  father  and  son-in-law.  T 

Shaw,' the  son-in-law,  asked  for  the  mortage  because  he  thought  security 
^  necessary;  that  without  i^e  would  not  get/paid.     He  was  so  uneasy  about  it 
that  he  wanted  to  see  his  father-in-law's  boots.     Ho  asked  about  his  affairs.     It 
was  talked  about  in  the  family.     He  muslfhave  known  that  he  was  receiving" 
themortgage  to  the  prejudice  of  others.       / 
Shaw  evidently  knew^f  Warren's  "  inabiity  to  meet  his  engagements,"  or  had 
probable  cause  for  believing  such  inability  to  exist."        .  "- 

Insolvent  Act  of  1864,  sec.  8.  '  • 

The  presumption  therefore  is  that  the  deed  was  lAade  with  intent  to  defraud 
his  creditors,  vide  ib.        '        , 

Whether  Shaw  knew  of  the  impending  insolvency  or  not  is  immaterial 
(though  It  IS  evident  he  did  know  of  it)  under  sec.  8,  .ss.  4,  Insolvent  Act. 
Under  that  8ecti6ij,Hf  the  contract b»  made  "  in  contemplation  of  insolvency."  it 
is  null.  '5^'{>  . 

^^  In  the  note  to  that  section  Mr.  Abbott  remarks,  "  the  phrase,  in  contempla- 
^'  tion  of  insolvency,  does  not  mean  in  contemplation  of  the  issue  of  a  writ,  nor 
"  of  the  execution  of   a  deed  of  assignment,  but  merely   that  the   debtor  is 
"  conscious  0/  being  in  difficulty,  and  of  the  probability  of  insolvency  occurring, 
"  and  gives  the  security  as  a  precaution  against  insolvency." 
^  That  Warren  acted  fraudulently  is  proved  directly.     He  had  frequently  given 
cheques  on  banks  where  he  had  no  funds:    Ho  ,told  Fitts  there  were  no  other 
mortgages  before  his ;  but  in  fact  there  Were  two  or  three  before  his.     In  March 
he  protectedjiis  connections  and  relations  ;  none  of  them  suffered;  they  were 
Nelsoo^llard,  Atwjiter^  Shaw,  his  son-in-law.     He  tried  to  get  Hilton  in 
deewirr^  He  got  Brown  t?  give  up  his  security  the  day  he  failed. 

Sethme,  Q.C.,  for  Shaw :— In  the  dividend  sheet  of  the  moneys  arising  from 
thfe  sale  of  the  insolvent's  real  estate,  Shaw  was  collocated  for  $1462.86  cy.  on 
account  of  his  claim  for.  «3000  cy.,  based  on  a  notarial  obligation  and  mortgage 
dated  4th  March,  1865.    .      ,  •  , 

The  collocation  was  contested  by  Geo.  W.  Warner  &  Son,  on  the  ground  that 
when  the  mortgage  was  executed  the  insolvent  was  "  en  itat  de  dicmfiture  "  ;  that 
Shaw  "  was  the  son-in-law  of  the  insolvent  and  welt  knew  his  condition  of  insol- 
"  vency,"  and  that  the  mortgage  was  "  given  by  fraud  and  collusion  and  fraud-  • 
"  ulent  concert,  bfefween  the  said  insolvent  and  his  said  son-in-law,  and  was  so 
"  given  in  frdud  of  the  creditors  of  the  insolvent." 
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of  the  insolvent,  maintained  the  contestation,  on  the  ground  that  the  evidence 
established  that  the  insolvent  had  suffered  heavy  losses  shortly  previous  .to  the 
date  of  the  mortgage;  "that  it  miupuUicly  knoum  that  he  was  borrowing 
I'  money  from  day  to  day ;  that  he  vm  unable  to  pay  his  promissory  notes  when 
11  they  became  due ;  that  he  issued  cheques  upon  the  Bank  where  he  had  no  funds 
"to  meet  them,  and  where  payment  of  the  said  cheques  was  repeatedly  refused  "  ; 
that  for  more  than  tme  months  before  the  date  of  the  mortgage  the  estate  could  not 
pay  more  than  five  or  six  shilliop  in  the  pound  to  chirographary  creditors ;  that  the 
insolvent  "had  declined  to  rMe  money  by  mortgage  for  the  payment  of  his  our- 
"  rent  liabilities,  when  advised  so  to  do,  and  had  re/used  repeatedly  to  execute  a 
|mdrtgagein  favour  of  another  creditor;"  that  at  date  of  said  mortgage  the 
IJsolv^t  "  was  and  for  four  months  next  before  the  said  date  had  been  in  a  state 
of  hopeless  insolvency,  en  itat  de  diconfiture ;"  that  the  mortgage  was  given  to 
re  the  repayment  "  of  a  long  preexisting  debt ; "  and  that  said  mortgage  was 
;i^en  by  the  insolvent  and  accepted  by  the  claimant,  "  in  fraud  of  the  creditors 
I  of  the  said  Samuel  R.  Warrpn,  within  the  meaning  of  the  Insolvency  Act^' 

From  this  award  of  the  assignee  the  claimant  (Shaw)  appealed  to  a  Judge  of 
this  Court,  and  by  thejudgment  rendered  by  the  Hon.  Mr.  Justice  Monk,  on  the 
31st  Deceniber,  1867,  the  award  was  set  aside,  on  the  ground  that  "  there  was 
"  no  fraud,  collusion  or  fraudulent  concert,  by  or  between  the  said  insolvent  and  , 
"  the  said  Joseph  W.  iJhaw,"  atid  the  contestation  of  Shaw's  collocation  dismissed. 
_  It  is  from  this  judgment  that  Warner  &  Son  now  appeal  to  the  Court  of 
Review. 

In  their  factwn  Warner  &  Son  contend  that  the  mere  fact  of  insolvency  of 
the  mortgagor,  at  the  date  of  the  mortgage,  renders  the  mortgage  "  null." 

In  support  of  this  proposition  reference  is  made  in  the  factum  to  the  following 
authorities : 

Duncan  vs.  Wilson,  2nd  L.  C.  Jurist,  p.  253. 
Cuiuming  &  Smith,  5th  L.  C.  Jurist,  p.  1. 

Dickson  vs.  Sawtell,  3rd  L.  C.  Law  Rep.,  p.  65. 
Art.  2023  Code  Civil  of  L.  G. 

Insolvent  Act  of  1864,  sec.  8,  sub.-sec.  4. 

It  is  readily  conceded  that  the  case  of  Duncan  va.  Wilsen,  as  reported,  would 
seem  to  sustain  the  extreme  pretension  enunciated  by  the  contestants,  but  a  refer- 
ence to  thei  record  of  proceedings  in  the  case  will  establish  that  the  ground  of 
coiitestatio^   was— notorious  insolvency  and  consequent  fraudulent  collusion 
between  thj  debtor  and  the  creditor.  The  evidence  in  the  case,  too,  discloses  the 
fact  that  before  March,  1855,  the  debtor  had  actually  stopped  payment  and  called 
his  creditori  together  early  in  that  month,  at  which  meeting  he  submitted  state- 
ments which  proved  him  to  be  insolvent,  and  made  an  offer  of  ten  shillings  in  the 
£,  which  was  subsequently  accepted  by  a  number  of  the  creditora.     The  mort- 
gage attacked  was  not  given  Until  the  25th  April,  1855,  when  the  debtor  was 
notoriously  insolvent,  and  was  granted  to  his  own  sister,  who  was  living  at  the 
time  in  the  same  country  village  as  himself.     Although^the  word  "  notorious  " 
^eema  to  have  been  omitted  in  the  jtt<lgmcnt,  it  is  manifest,  in  view  of  the  pleadings 
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and  evideooe  ia  the  oaso,  that  its  omission  was  purely  looidental,  and  that  the 
court  was  influenced  in  its  decision,  not  by  the  mere /act  of  insolvency,  but  by 
the  fact  that  such  insolvency  was  notoriou$. 

As  to  the  oases  of  Cumining  &  Smith  and  Dickson  vs.  Sawtell,  they  in  no 
way  sustain  the  pretension  of  the  contestants.  In  the  former  case,  the  very  first 
mo<./of  the  judgment  (page  17  of  5th  L.  0.  Jurist)  was,  that  the  debtor  was 
•notonoMrfy  insolvent."  And  the  ««»/./ assigned  in  the  judgment,  in  the  latter 
case  (page  73,  3rd.  L.  C.  Law  Rep.)  was,-that  "  the  said  Thomas  Sawtell  (the 
'  debtbO  was  in  a  state  of  open  declared  imohency  and  hunkruptcy,  of  which 
"  the  respondent  (Dickson,  the  creditor)  had  notice  and  was  aware." 

The  reference  to  tho-2023  Art.  of  our  Code  is  equally  unhappy,  as  its  provi- 
sions are  limited  to  '<  persons  notoriously  insolvent."  And  the  reference  to  the 
Insolvent  Act  has  no  kind  of  bearing  on  the  point  under  discussion,  as  the  sec- 
tion cited  refers  solely  to  acts  done  "in  contemplation  of  insolvency,"  and  lays 
down  no  such  rule  as  diat  here  sought  to  be  enforced.   , 

Great  stress  has  also  been  made  on  a  dictum  of  Mr.  Abbott,  at  page  56  of  his 
work  on  the  Insolvent  Act  of  1864,  but,  at  page  57,  Mr.  Abbott  says :— "  The 
''rule,  however,  must  not  be  extended  «w/«r  *  *  *  most  security  is  pro- 
"  bably  taken  as  a  preanition  against  insoloency,  and  in  thai  sense  may  be  said  to 
"  be  given  in  contemplation  of  it;  but  no  system  of  bankruptcy  law  goes  the 
"  length  of  inoalid'itiii^  suc/i  securities." 

On  the  partof  Sliaw  it  is  respectfully  submitted,  in  the  language  of  Chief  Jus- 
tice Meredith,  in  the  case  of  Anderson  et  al.  vs.  Gendreux  (13th  L.  C.  Law 
Rep.,  p.  321, 382)  that  "  according  to  the  general  principles  of  our  law,  mere  in- 
"  solvency  does  not  deprive  the  owner  of  real  estate  of  the  power  of  hypotheca- 
"tion,".or,  in  the  language  of  the  Roman  Law,  that  there  must  be  ''consilium 
"fraiidis," 

Of  course  the  notoriety  of  the  insolvency  is  a  fair  presumption  of  fraudr^nl 
for  that  reason  our  Code  has  enacted  that  notorious  insolvency  shall  be  a  legal 
ground  of  objection  to  tlie  validity  of  a  mortgage  granted  whilst  the  debtor'is 
actually  notoriousli/  insolvent. 

In  support  of  the  above  proposition,  reference  is  made  to  the  following  author- 
ities : 

6  Touillier,  No3.  352,  353,  354,  355.  ' 

The  2023rd  Art.  of  Civil  Code  of  L.  0. 

3rd.  Battur,  pg.  130,  131,  132. 

Nomr.  Den.,  vo.  Fran  le,  pp.  75,  70,  and  vo.  Hypothcque,  p.  707. 

1  Grcnier,  ps.  255,  2M,  257,  258.^ 

Diet.  Cent.  vo.  Dicomfitiire,  p.  254,  Nos.  6,  7,  8,  13,  15,  16,  17,  18. 

Anderson  vs.  dencreux,  13  L.  0.  Law  Rep.,  p.  374  and  seq. 

Sire>,  1812,  2nd  Part.,  ps.  313,  314,315. 

3rd  Troplong,  Priv.  and  Hyp.,  No.  661,  p.  56. 

The  award  of  the  assignee  is  based  on  the  a.ssumption  that  Warren  was  notor- 
iously ioeoUent-^t  the  date  of  the  mortgage,  and  that  Shaw  knew  the  fact. 

It  is  conceded,  for  argument's  sake,  that  it  has  been  established  in  evidence, 
that  Warren  must  have  been  de/acto  insolvent  some  time  previously  to  the  date 
of  the  mortgage ;  but  it  ia  oonff "      '  -  -        - 
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l^vWence  also  establishes  that  ho  was  not  then  more  insolvent  than  ho  had  been 
K*r7wr8  previously ;  that  Warren  himself  Kad  not  the  least  suipicm  that  he  ' 

h.saffa.rs  shortly  before  the  assignm^ent;  that5W.  moreover.  Ldno  knowleZ 
of  h.s.n»olvenoy ;  and  that  so  far  from  such  iosolveuoy  Mn^notorioa,,  it  took 
the  whole  oomffiereial  community  here  by  mrpriie 

^Warren  swears  that  until  May,  1865,  ho  thought  ho  «  was  all  right  enough." 
and  could  pay  20s.  m  the£;.th«t  ho  never  kept  a  regular  check  Lk  or  L. 
book,  and  that  he  was  a  mere  mechanic  and  knew  nathing  about  books.  J 
Harre,M.<,»  swears  that  his  father  ahoay.  thought  hm,elf  solvent,  L 
that  ho  no  Idea  that  his  father  would  stop  payment  tUl  he  actually  did  / 
^  Henry  W.  Atwater,  a  son-in-law  of  insolvent,  swears  that  he  had  noi  the 
nhjfhtest  suspicion  that  the  insolvent  was  going  to  fail  when  he  did,-an<^  that 
Warren  was  a  mere  mechanic,  and  in  business  and  money  matters  «  mer^  child 
and^«i<e,„com^e<en<tomakeouta6a^ance«A«!<ofhi8jiffair8 

As  an  instance  of  Warren's  simplicity,  Clark  Pitts  swears  to  hi^  apparent   ^ 
ignorance  that  when  he  was  paying  some  party  |4  a  week  for  the  loan  of  $400    i 

he  was  actually  payingjnterest  at  the  Bite  9f62pof  cent,  per  annuin.  i 

IlQratiff  A.  Nelson  nlBo  swears  thatf  eeen  after  the  assignment,  War*«n  did  \ 
not  seem  tothnk  himself  insolvcU,  and  that,,  he  very  much  questioned  the 
capacity  of  Warren  to  make  a  baluiice  sheet.  \ 

irvr*"  '^t%^'  '^"''"■'  ^''""'"  ^'"''"''"'  ^^''^^«  ^-  Protcse,  Philo  D.  Browne,    . 
hl,ani  IlUton  and  George  W.  Warner,  all  swear  that  they  had.n\)  suspicibn^"^^'' 
^  that  Warren  was  going  to  fail  until  he  actually  stopped. 
\     Of  these  witnespiS?,  Nutter  16aned  Warren  $50  about  a  week  before  he  stopped  -^ 
\^ro«v.«  surren^ed  certain  securities  to  Warren's  son  on  the  very  day  that  he' 
heard  \Wa^ttH  failed.-^and  Warner  (one  of  the  ccmtostant.)  swears  that  he 
nev,T  ai  detune  ^bought  Warren  insolvent  until  he  actually  stopped,  in  fact 
vmil  t/ie  assignee  was  >n>^poss^ion.  '  - 

v,f^  is  true  that  fi^rk  fiffs  and  Nelson  Davis  attest  to  AVarren  being  chroni- 
caUy  "  hard-up,"-but,  as^explaiued  by  young  Warren  md  Henry  W.  Atwater 
ihi,  nature  of  Warren's  business  was  such,  that  ho  required  to  give  very  long 
^redit^updthat  hoeonseqnenttyKqmred  a  good  deal  of  accommodation. 
i     Mori^ver,  not  one  witness  swears  that  he  believed  Warren  knew  that  he  was 
^neolveiit  before  he  actually  stopped. 

-Then  Win,  it  is  in  evidence  that  the  I»eople'8  Bank  <//scoMnf  erf  paper  for 
Warren,  kp  to  the  end  of  April,  1865.  \ 

It  isclei^r,  therefore,  that  neit/ier  the  insolvent  nor  the  public  generally  believed 
or  suspectt\lthut  Warren  was  insolvent  until  he  actually  ptopped  payment. 

There  wiis  no  attempt  made  to  prov^  that  -S/taw  either  knew  or  suspected 
the  insolvency.  But  it,  is  urged  by  the  contestants  tLt  from  the  fact  of  his 
being  tho sor^,in-law  of  the  insolvent,  and  having  asked  fqt  a  mortgage  in  Decern- 
ber,  1864,  he  (Shaw)  must  be  presumed  to  have  known  the  actual  condition  of 
the  a£fairs  of  the  insolvent. 

The  evidence,  however,  establishes  that  the  family  relations  between  the 
parties  were  su<fh,  that  neither  young  Warren  nor  Henry  W.  Atwater  would 
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mff^  Shaw  to  address  thm;  that  tht  family,  moreover,  when  the  mortgago 

re7^'Jf     u       «1    "'  ''"'"''^''  ^'^"■^  ""''  ♦*» «""'  '*;  »•"'*  Warren  also 
rt^usedto  allow  Shaw  to  examine  his  books,  and  that  the  ream  why  tho 

r'^T'J/r""'"^*'''"  '""'  *''•*  ^•"'''  '»  »»>«  »'"•'  m^enrfec/^..^,^  to 
the  United  States,  bo  much  «o.  that  he  notiBed  his  landlord  (George  Rogers 
examined  as  a  vitnese)  that  he  so  intended  to  leave. 

It  is  dso  to  be  noted  that  the  creditors  of  Warren,  inclwUng  the  contestants. 
never  op]^d  Warren's  discharge.  A  tacit  admission  on  their  part  that  the^e 
was  wi\tmg  fraudulent  in  his  conduct. 

In  the  face  of  these  facta  and  circumstances,  how  can  the  Court  say.  in  the 
language  of  the  assignee's  award,  that  the  mortgage  in  question  was  Im  and 
«cfc/><crf.«u,/r«Md  of  the  creditors  "of  the  insolvent? 
'  MONDBLBT  J.,  said  that  he  found  no  appearance  of  fraud,  or  of  connivance 
•t  flrfud,  on  the  part  of  the  insolvent  or  the  claimant. 

3f  AOKAY,  J.-It  would  be  intolerable  if  mere  insolvency  should  vitiate  all 
transactions  which  have  occurred  in  good  faith  with  the  insolvent.  In  order  that  it 
should  vitiate  such  transactions,  the  insolvency  must  he  known  to  the  party  or 
notorious.      _  ^     " 

Torrance  d>  Morris,  for  contestants.  *'"^^"""*  '"  "^^^^  '^^' 

Strachan  Bethme,  Q  C,  for  Shaiw  , 

(8.  B.)  •  V 
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f  IN  IN80LVXN0T. 

MONTREAL,  30th  NOVEMBER,  1868. 

►       Coram  Torranoe,  J. 

'  ^0.  887.  '^ 

In  re  William  M.  Freer  et  al..  insolv^nto,  and  WiUiam  M.  Freer,  peti^oner  for 
discharge^  and  John  lOilmoyr  et  al.,  opposants. 

PRAUDUtBNT  PDH0HA8B  OF  GOODS   ON    THE  BVE  OP  INSOtVENCT-SUBPEN- 

8I0N  OP  DI80HAROE. 
A  ♦"•>•' P-whwedgoodt  for  c«h  M  •  time  when  the  Court  oonsfdenxl  th.t  he  mut  h.re  knowD 

S  SS^f  thl  ^T  rj?""  *°  *•"  '*'"""""  ^  «»•*'■  *"*"'«»•    H"  withheld  p.rMnt  of 

"""*  'TiSTTin^Ao't'oTSr^d  h^Z;^  *  «»«»''eBt  WM  guuty  of  fhiud  within  the  meting  of  the 
ii»oiTent  Act  of  186*,  and  hli  dlMhMge  WM  TOspended  Ibr  ll»e  ye«rf. 

Torrance,  J—This  cam  comes  before  the  Court  on  the  petition  of  William 

U,  !?,***    "*''  '"'*  °^  **»*  inaolvents,  for  a  discharge  under  the  Insolvent  Act 
91  1864.  .^ 

\  An  assignment  was  made  on  the  16th  Febmary,  1867,  and  at  the  time  the- 
PA  lUon  was  presented,  on  tho  26th  March  last,  one  year  had  expired  from  the 
da^  of  th«  assignment,  and  the  petitioner  alleged  that  he  had  failed  to  obtain  from 
thepuisite  proportion  ofhis  creditors  a  consent  to  his  discharge.  The  dischaL 
of  tije  otiier  imrtlvent,  Boyd,  was  grwtod  by  this  Court  on  the  28ti>  of  Pebrua^ 
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The  (JiHoharKB  of  the  petitioDor  i>  oppomd  by  Oilmour  St  Co.  un<I«r  the  providiom 
of  the  Insolvent  Act  of  1864,  hoc.  9.     The  oppoHition  «elH  up  that  thcsaid  William 
M.  Freer  was,  proyiou»  to  the  aiuignnient,  guilty  of  fraud  towards  divers  of  his 
creditors,  within  tlio  moaning  of  the  Insolvent  Act;  that  on  the  28th  January 
<    1867,  ho  bought  from  the  opposants  fifty-five  baij^els  of  potash,  for  the  price  of 
82103.1 1,  for  cash  on  delivery ;  that  he  received  the  bill  of  the  inspector  for  the 
same,  0n  the  29th  January,  and  promised  to  pay  the  price  thereof  at  one  o'clock 
,^n  the  altcmoon  of  the  same  day  ;  that  the  petitioner  disposed  of  the  aslvea,  but 
djd  not  pay  the  opposants  any  portion  of  the  said  sum,  and  applied  the  proceeds 
of  the  potash  to  his  own  use  and  to  that  of  his  firm ;  that  the  petitioner  on  the 
--nd  of  February   announced  the  insolvency  of  himself  and   firm  ;  that  he 
and  the  said  firm,  on  the  28th  and  29th  January,  were,  and  for  a  long  time  had 
been  .qsolvont,  o«  which  be  was  fully-  cogniiant;  that  the  said  Freer  obtained 
delivery  of  the  poM  from  the  opposants  on  the  said  S9th  January  with  intent 
to  defraud  them.    The  opposants^ftrther  averred  th«f,  within  two  weeks  of  the 
declaration  of  insolvency,  the  said  Freer  bought  from  C.  A.\Starke  flour  of  the 
Value  of  $800  for  cash,  but  never  paid  for  it,  and  converted  it  tQ.his  own  use ;  and 
that  he  also -obtained  from  Thomas  Gordon  &  Co.,  on  or  about  the  28th  January 
seventy  barrelft  of  potash  for  $2630.22  in  clish,  and  only  paid  $1300  on  account 
ot  It  and  madejflway  with  the  said  potash,  intending  to  defraud  the  said  Thoma* 
Ixordon  S^  Co.  of  tho  balance  of  $1330.22. 

It  appears  from  the  evidence  of  record  that  the  opposants,  by  the  agency  of  P 
W.  Hcnshaw,  broker,  on  tte  28th  January,  1867,  agreed  ip  sell  Freer  fifty-five 
barrels  of  potash  for  $2103.11,  strictly  cash,  and  to  have  .the  same  re-inspected 
before  delivery.     On  the  29thT  about  noon,  the  bifl  was  delivered  to  FrcerVwho 
said  to  Henshaw  that  h«  would  go  his  office  and  check  the  account,  and  that 
It  Henshaw  would  send  down  to  his  office  about  one  o'clock  he  would  get  the 
cheque.     Mr.  Henshaw  sent  his  clerk  at  one,  but  Air.  Freer  was  noUn.     He 
r"*  TV    l""""^  afternoon,  but  the  clerk  could  not  see  him.     Later  in  the 
day,  Mr.  Freel-  called  on  Mr.  Henshaw,  and  said  that  he  was  selling  his  exchange^ 
and  that  he  would  pay  him  as  soon  as  he  sold  it.     From  that  day,  Mr.  Hen- 
shaw made  unceasing  eflForts  to  get  paid.     On  the  3l8t,  Mr.  Freer  informed  him 
that  he  had  sold  his  exchange,  and  that  the  money  was  all  right.     Mr.  Henshaw 
then  asked  hidi  to  pay  them  at  once.     He  replied  that  as  it  was  the  last  day  of 
the  month,  he  would  hot  give  him  a  cheque,  as  the  bank  liked  to  see  a  good 
balance  to  the  credit  of  their  customers.     On  the  4th  of  February  Mr  Henshaw 
saw  Freer  in  his  office,  and  renewed  his  demand  for  payment,  in  answer  to  which 
Jr  roer  informed  him  that  he  had  burst,  meaning  that  he  had  failed.  It  also  appears 
.t.hat  on  the  31st  Janiiary  Freer  sold  the  potash- to  Charles  John  Cusack^iJr  ship- 
ment to  England,  and  got  a  cheque  for  the  amount,  and  deposited  it  to  the  credit 
of  his  firm  in  the  Ontario  Bank.  On  the  evening  of  the  30tb  or  Slst  January,  Freer 
informed  his  partner,  Boyd,  that  they  would  have  to  suspend.  On  the  28th  and  29th 
January,  the  account  of  Freer,  Boyd  &  Co.  was  overdrawn  at  the  Ontario  Bank 
and  hadbeen  overdrawn  from  the  2?nd  to  the  30th.  The  largest  amount  overdrawn 
was  about  $2000,  but  on  the  30th  it  was  duly  covered.    All  the  time  the  bank 
was  protwted  by  collateral  security.    The  estate  had  only  paid  the  opposants  7i 
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oontD  in  the  dollar.     The  saloA  to  Starko  and  Thomas  Gordon  &  Co.,  for  cash, 
and  non-payniont,  also  appear  in  evidenoo. 

The  Insolvent  Act  of  18C4,  section  9,  sub-section  6,  says  that  proceedings 
to  obtain  a  conflrnaatjon  of  discharge  may  be  opposed  upon  the  grouni^  of  fraud 
.within  the  meaning  of  the  Act.  Sub-seotions  10  and  11  allow  of  the  opposition 
where  the  insolvent  applies  for  a  discharge  after  twelve  montfis,  as  in  the  present 
ease,  and  by  sub-seotion  12  the  Court  may  make  an  order  either  granting  the 
discharge  absolutely,  conditionally,  or  suspensively,  or  refusing  it  absolutely. 
The  8ch  section  treuta  of  frauds  and  fraudulent  preferences.  All  contracts  made 
with  intent  to  defraud  cieditors  are  null  and  void,  and  any  trader  in  Lower 
Canada  who  purchases  on  credit,  knowing  or  believing  himself  to  bo  unable  to 
meet  his  engagements,  with  intent  to  defraud  the  person  so  becoming  his  credi. 
tor,  is  held  to  be  guilty  of  a  fraud,  and  assrfrcdiy  the  insolvent  who  purchases 
for  cash  payable  on  delivery,  and  fraudulently  converts  the  goods  to  his  own  use 
without  payment,  is  guilty  of  a  fraud  within  the  meaning  of  the  Insolvent  Act 
of  ISC'!.  '  - 

Ayfas  there  in  this  case  fraud  within  the  meaning  of  the   Act?     To  answer 
thisjquestion  it  is  necessary  to  consider  all  the  oireumstancos   of  the  case 
Rosdioe.  Crim.  Evidence,  302,  Edn.  of  1868.     The  facts  are  not  controverted. 
In  tljie  first  place.  Freer  must  have'kno^vn  on  the  28th  and  29th  of  January 
that  he  could  not  meet  his  liabilities.    He  informed  his  partner  of  it  on  the  30th 
or  31st.     On  the  29th,  the  purchase  is  completed  for  ca.sh.    A  promise  is  mide 
to  pay  first,  at  1  p.m.  that  afternoon,  and  broken— then  follow  repeated  promises 
to  pay,  which  are    also  broken.     There  are  repeated  falsehoods.     The  bank 
account  must  be  full  on  the  last  day  of  the  month,  and  it  was  made  up  probably 
from  the  proceeds  of  these  goods,  as  a  large  deposit  was  made  on  the  day  the  ashes 
were  converted  into  money.    The  goods  were  removed  out  of  the  country,  and 
the  proceeds  were  applied  to  the  use  of  the  insolvents,  in  place  of  being  paid 
over  to  the  sellers.     Where  a  party  makes  a  statement  dishonestly,  or  with  a 
reckless  disregard  to  the  truth,  it  must  be  fraudulent ;  and  h6re  the  proceeds  oC 
the  property  of  the  sellers,  Gilmour  &  Co:,  immediately  aftef  its  conversion   go  to 
pay  another  creditor,  the  Ontario  Bank,  or  J.  G.Mackenzie  &  Co.,  who  the 
petitioner  said  to  Mr.  MacduflF,  the  agent  of  Gilmour  &  Co.,  had  to  be  paid 
Mr,  Macduff  is  put  the  question  :  "  Have  you  had  any  conversation  at  any  time 
with  resp<ict  to  the  said  potash,  with  Mr.  Freer,  the  petitioner?     Answer  •' 
I  had  on  or  about  the  8th  of  February,  1867,  when  he  called  on  me  in  Gilmour 
&  §o.'8  office,  in  coasequence  of  F.  W.  Henshaw  having  made  an  affidavit  in 
reference  to  the  transaction.     He  admitted  that  he  had  purchaaed  the  potash 
from  Henshaw,  and  entered  into  a  statement  of  the  affairs  of  his  firm  general^  • 
after  hearing  which  I  said  that  I  understood  the  proceeds  of  exchange  drawn  against 
Gilmour  &  Co.'s  ashes  had  been  applied  in  paying  the  debts  of  J.  Q    Mac- 
kenne  &  Co.  and  Mr.  Stanton.      To  this  he  replied,  that  Freer,  Boyd  &  Co 
had  borrowed  money  of  J.  G.  Mackenzie  &  Co.,  and  that  jt  had  to  be  repaid 
them,  and  was  repaid,  aa  theirLoash  book  would  show.    He  made  no  remark  as 
to  the  payment  of  Mr.  Stanton's  debt." 
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The  Court  is  oompallod  to  rog«rd  the  present  oaae  u  sn  instsnoe  of  reokless 
nnd  dixhotiest  deuliiig  with  the  property  of  another  on  the  eve  of  bsnkruptoy. 
The  OHM  is  therefore  one  of  fraud  within  the  meaning  of  the  statute.     It  was 
pleaded  in  extenuation  of  the  repeated  falsehoods  that  what  a  man  says  when 
drowning  is  not  to  b«  stated  strongly  against  him,  but  a  fit  of  drunkunueas  ia  no 
excuse  for  the  oouuuission  of  manslaughter,  and  the  reokless  trading  whieh  haa 
been  exhibited  in  thu  present  ease  cannot  free  the  petitioner  from  the  responsi- 
bility which  each  individual  must  assume  for  his  own  acts.     The  purchase  from 
SUrke  on  the  28th  of  January  of  flour  of  the  value  of  $800  for  oa.sh,  and  do- 
Uvorod  by  SUrke,  but  not  [bid  for,  and  the  purchase  from  Thomas  Gordon  & 
Co.  on  the  28th  of  January  of  seventy  barrels  of  potash  of  the  value  of  12630.22 
for  cash,  and  delivered  by  Gordon  &  Co.,  but  unpaid  for  to  the  extent  <*f 
#1330.22,  have  been  invoked  by  the  opposanta  aa  aasUting  to  maki  out  the  in- 
tent to  defraud.     Lot  us  ask  what  a  purchase  for  cash  means.    There  ia  on  the 
one  hand  the  pbrchase  of  tho  goods  and  the  delivery,  and  on  the  other  hand  the 
contemporaneous  act  of  making  payment  by  the  purchaser,  who,  in  agreeing  to 
purchase  and  pay  cash,  aflSrms  that  he  has  the  cash  to  mak«  the  payment.     Tho 
breach  of  a  contract  in  such  a  case  by  the  purchaser  who  has  obtained  delivery, 
but  fails  to  pay,  is  worse  than  the  violation  of  a  promise  in  the  future.    If  he 
haa  not  the  cash  to  pay,  it  is  a  false  pretcnoej  and  it  approaches  near  to  what  is 
known  in  the  criminal  law  by  tho  charge  of  obtaining  goods  under  false  pre- 
tences.    It  is  the  painful  duty  of  the  Court  to  pronounce  its  condemnation  of 
actions  which,  like  the  preseint,  strike  at  the  foundation  of  the  social  fabric,  and 
destroy  that  confidcnee  between  man  and  man  which  forms  the  basis  of  commercial 
intercourse.    The  sentence  of  the  Court  (for  the  form/>f  which  I  refer  the  bur 
to  the  case  of  Z,am6,  an  insolvent,  page  193  of  the  2nd  volume  of  the  Lower 
Canada  Law  Journal)  is  that  tho  discharge  of  the  petitioner  bo  suspended  for 
the  period  of  five  years,  beginning  from  this  date,  and  ending  on  tho  30th  day  of 
I^ovcmber,  1873.  „ 

The  judgment  of  the  Court  is  as  follows :   .  /  s 

The  Court,  etc.,  considering  that  the  petitioner,  on  or  about  the  2ath  January, 
1867,  purchased  from  the  opposants  fifty-five  barrels  of  potash  for  the  prico  or 
sum  of  $2303.11,  payable  cash  on  delivery ; 

Considering  that  the  petitioner  made  the  said  purchase  with  intent  to  defriud 
the  opposants,  and  obtained  delivery  of  said  goods ; 

Considering  that  on  receiving  delivery  of  tho  said  potashes,  ho  then  imme- 
diately converted  the  same  to  his  own  use,  or  to  the  use  of  the  firm  of  Freer,  Boyd 
&  Co.,  of  which  he  was  a  member,  and  paid  other  creditors  out  of  the  proceeds 
of  the  said  potashes,  although  being  then  in  a  state  of  insolvency,  antl  did  not 
pay  the  opposants  the  price  of  tho  said  sale  >  - 

Considering  that  the  petitioner  by  the  said  purchase  and  conversion  |o  his 
own  use  while  in  a  state  of  insolvency,  and  by  the  non-payment  of  the  opposants, 
and  the  payment  out  of  said  proceeds  of  other  creditors  at  the  said  date, 
committed  a  fraud  within  the  meaning  of  the  Insolvent  Act  of  1864,  doth  grant 
Aa  said  disohai]ge  of  the  petitioner  suspensively,  and  doth  order  that  the  said 
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dlaohargt  b«  luaiKiiided  until,  and  go  into  op«ratiflp  »d  htf*  effect  upon  ud  re, 
ifter  the  30th  d«y  of  NoTember,  1873.  ™  "^  ^^ 

l>iwharge  auHpended  for  Ato  yetrt. 

J.  J.  C.  Abbott,  Q.C.,  for  the  petitioner. 

W.  II.  Kirr,  for  tbo  joreditora  pppofing. 


JooB:- 


MONTREAL,  31  ^OTOBRE  1861. 

Coram  Monk,  J.  .,  . 

No.  384. 

McMillan  vn.  Boudher. 

■  ■  ^  *  * 

/  V  LiBILLI — SOLIOABITB.  . 

••Mp«rtlo(p.tiond«MleWtiii«l«rleldel«Hrrtdtotlon.  ,      wr  « aii»™wiri., 

[Pendant  que  se  poursuivait,  H  Wa»hingU)p,  le  proo^a  de  Surratt,  acouo<$  de 
«)mplioit^  daoa  I'aesasainat  du  priisident  Lincoln,  la  preaae  de  Montreal  publiait 

m"«?!?'  ^''"*''  '*  P"""®  ^'''*  *'«'■"*  '•  .Co"'  Sup<$rieure.  ,Le  demandeur 
MisMillan,  duitle  principal  t<$nioin  de  U  poursuite.  II  relatait  lea  aveuz  faita' 
pari  lo  pnaonnier,  durant  la  travers^Se  entre  Q«dbec  ct  Liverpool  4  bord  da 
.itejnief  Peruvian,  sur  lequel  le  demandeur  agissait  comme  ohirurgien. 
/U  Mintrve,  journal  de  Montreal,  publia,  en  juillet  1866,  un  arUcle  dans 
lequel  lUtait  dit  en  subatance,  qu'il  fallait  n'attacher  aucune  foi  ao^t^moignage 
de  McMillan,  et  lea  raisona  que  donnait  ce  journal  pour  discriditcr  lo  demandeur 
«taient  trda  graves. 

Le  demandeur  porta  une  premiere  action  centre  les  propridtaires  de  la  Minerve  ■ 
maw  quelques  jours  oprda  ce  journal  d^clarait  qu'il  avait  public  I'artiole  libelleuz 
dans  I'lgnorance  dei  fails  et  sous  la  direction  du  dofondcur  Boucher ;  que  depuia 
lors  il  avbt  appria  A  connaitre  le  demandeur  et  que  son  caraotere  avait  toujours^t^ 
A  I'abri  du  reproche.  LA-dcssus  et  aur  le  paiement  des  frais,  par  les  propri^taires 
du  journal,  Taction  fut  discontinuoo  et  une  nouvollo  action,  savoir  la  presente, 
fut  inslituee  oontro  Boucher.  . 

Lod^fendeur  plaida  "cfu'il  n'avait  rien  ocrit  des  parties  diffamatoircs  qu'on 
lui  reproohait ;  qu'au  reste  il  avait  <5td  fait,  par  le  mfimo  journal,  une  reparation 
pleine  et  entldre  do  ce  tort  dont  so  plaignait  lo  demandeur. 
_  A  I'enquete  le  fait  de  Taction  discontinuec,  et  celui  de  la  reparation,  fut  prouvdc 
II  fut  au88>  prouvd  que  I'un  des  riidacteura  du  journal  avait  <Scrit  I'artiole  on 
question,  SOTS  connaitre  Jo  demandeur  et  soim  la  dict^e  du  ddfendeur,  qui  lui 
disait:  dcrivez  ceci,  dites  cela. 

Cassidif,  C.R.,  pour  le  dtffendeur,  soutint  lors  de  I'audition,  que  la  reparation 
faite  par  le  m6me  journal  au  demandeYexoneraife  le  dtffendeur ;  que  d'ailleur- 
lo  defendeur  ne  pouvait  fitre  re8ponsable\de  Taete  du  r<5daotour,  qui  dtait  libre 
d  ecrire  ou  de  ne  pas  publier  oe  que  lui  aVait  dit  le  d«5fcndeur. 
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J.  Doiitri;  C.lt.,  pour  I-  deniandaur,  r^pondit  quo  te  d^fendour,  n'Kjaat  ftit 
suoune  prouTo  de^reffei  f.ioduU  par  oetto  r^pAratjop,  il  itkit  Unu  do  payor  l«». 
(IbiunuKtM  prouv<5« ;  quo  o«lui  qui  conaoillo  h  oomiuiMioQ  dun  d«$lit  mi  rtw- 
ponaoblo  du  tort  dana  la  uidtie  inoitiiro  que  I'autcur  direct  du  d<5lit  ot  aoliduirc- 
laent  nvoo  lui,  et  i)  oitii  lea  autorlttfa  auivantea : 

Art.  1  lOU,  C.C.  li'ubligation  r^uitant  d'un  ddlit  ou  quaaid^lit  oomiuiH  pir 
detix  p«rs4)nnM  ou  plua  oat  aolidairc.  Hourdat,  IlefcpoiiHobilit^,  T.  Icr,  No.  47;J 
"  Quand  pluMioura  pormiinoa  ont  oonooUru  tl  un  iii^ino  aote  illicite  ooiu»ii)t  nvvc 
liitontion  do  nuirc,  intention  (|ui  a'cat  r<Jalin<«o,  ohooune  d'olloa  oat  r<iollomcnt* 
onupoble  du  d«5lit  dann  aon  outior.  La  rcHponaabilitt'  d'yii  foroil  Tait  no  no 
purtOKo  poH.  (Joniinont  lun  ou  I'nutro  H'i«olcrait-il  pour  rejctor  nur  hod  coniplioo 
uno  portion  du  larduau '/  En  prCtant  aon  concoura  i^M'aotion  ooupa{>li>,  il  ri> 
a  aooopt<$  touto  lariiwttAM  ot  toutoa  lea  cona^iuonooa.  II  a  coiuniia  la  fuutc,  lo 
d«!lit,\utant  (|u'il  <<ti»tt  en  lui,  il  a  ceiw6  le  douiuiago  tout  cnticr  auj^ant  i|U(>  lu 
ooncoufH  do  touH  Ioh  autoura  a  pu  lo  poriuettro."  Id,  No».  474-47T«  ^Id.  T.  -*. 
Noa.  7" 4,  et  Buivanta.     _  '  -^  "  :  .s^ 

M(»Nk;  J.— The  derendant,  n  pricnt,  wont  to  the  /V/werwe  office,  jjfe|lti^'noSted 
to  one  of  tho  proprietors  tliut  bo  abould  write  certain  thiii^N  rogjRoting  the 
pliiiutiff,  who  waa  a  witncm  czaniirH^d  at  tl|o  Hurratt  trial  in  WnnhiDgtAiri  The 
editors  or  tho  J/(/i(T(.'e  aeoniod  to  htt.!fe  had  auoh  entire  confidenee  in  the,good 
faith  of  tho  defendant  that  they  received  the  auggestions  roapcvting  MoMilhin,  . 
and  in  receiving  thoue  auggcBtioDs,  und^naerting  thcu  in  their  journal,  tbey 
were  no  doubt  guilty  of  an  atrooioua  Ul*tV  It  iaMinneccaRary  for  me  nowio 
mention  tho  particular  language  made  uaoV^of  ^%^e  Jlinerve  req>ecting 
McMillan.  It  is  sufficient  to  say  that  it  wa>i,  unq^dationably  a  gross  libul. 
Thereiipt^',  McMillan  su^d  tho  propriotorM*  of  'the  Miiierve.  Those  gentle- 
liion  found  that  thoy  had  been  misled,  and  retractea  the  libel,  and  on  their- pay- 
ing tho  costs  the  action  was  discontinued.  MoMillaii^.then  sued  Bouohor,  who 
had  instigated  the  article.  Ho  has  pleaded,  that  ho  "^s  not  liable,  and  tlint 
reparation  has  been  made  bjKthe  editors  of  the  Minerve.  i  The  Court,  on  looking 
into  tho  eTidence,  has  eome'  to  the  dbnclusion  that  Bouohlltwas  the  originator  of 
the  article  in  question,  which  would  never  havo  boon  written  but  for  him.  The. 
defendant^  being  tho  originator  of  a  scandalous  libel,  the  public  retractation  by 
the  Mirferve  does  not  exonerate  him  from  the  eonsoquenccs  of  his  participation 
in  the  lUlit.  The  dcfamcr  is  c(|uully  liable,  whether  ho  writes  the  libel  hini' 
self,  or  causes  another  person  to  write  it.  Were  it  not  that  a  retractation  has 
been  published,  which  may  havo  the  effect  of  lessening  tho  injury  to  the 
character  of  McMillan,  the  judgment  of  the  Court  would  have  been  more  severe. 
Taking  all  the  eircumstances  into  consideration,  I  am  of  opinion  that  the  plain- 
tiff should  recover  $200  damages,  wiih  costs  of  an  action  for  $400. 

Jugeuient  pour  le  dcmandeur;  , 
/>««<«  (f"  i)o«<rf,  pout  ledemandeur. 
Leblanc  &  Caatidy,  pou^  le  d<Sfendeur. 
(jf.  D.  *  J.) 
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UKi.l.:-ri,,l  (,  l.«ll.|,.r  h  ro-,i„Hlbl..  f.,r  Uiu  .Ink.ntf  nf  .  I,,,  1  lh,,er.^UMl  l.y  lilm,  on  r..u».lutl«ii. 

im  It  l)y.«n,.tli.  r.lM.I  « ,..,1  I.,  |,ini  In  l.l.l..|.-l.  r  aiHlc.i.tr.H,  Hlih..iil  |.r  .l«.t  ..rol.J,...|lun 

fll'li„!ii(l,  Midi  «li.kl.iri  I...  rti'ril.uliil.l..  lo  t|,..  |,Mi.llle(...ifly  of  lli.>  r..UM<li.tl  .ii.  mi.l  of  il.n  ,„|| 
on  mioh  ll.,.y  „..  |,„||,.  „..l  I.  IUI;|«  ,„  niiiku  kooU  «i  I.I.  uwii  o«pviiM.  Il.u  dainuii.'  tlu'robr 
ocuBi-lunc'd  lo  iiiHiiwii  work.  'vfiuj 

TiiiH  w;is  (III  npi>.NiI  flijin  «  jml-inciit  r.'irl.T.Ml  l.y  tlio  Su|,(iior  Curt,  n(  ]Mon- 
tm\,»»  tlio  I7tli»r  A,.Vil,  lSt;7  (Mil.  Jt-^TICK  iJMimKLorproNiJii,^,),  Ji-mi* 
M-r  tlio  nppclluiit'H  UClioil.  1 

Tliiujua^riiiout  W.IH  tl.o  flinil  Olio  ill  tlioo.iHc  n-porlod  ut  pn-oH  2S'.)  <tnd  »,g.  of 

♦Ih!  Htl.  vol.  of  the  L.  C.  JiiriNt,  Iioiiw.l..^,,ting  tho  r.«port  of  the  €^j>n-h,  wliicli 

i.tUbli«lK.d  ll.at  the  vmt  of  loplaciiiK'  tho  t-.wcr  ni.<]  .piVo  nft-iroa  to  ii.  tli.-it 

»  r.-i...rt  would  b«5  very  eoiiHidcrably  in  cxccsb  of  llio  ni.piiroiif  bjlancc  due  by  tho 

nspoiideiit  to  tho  njipollmit.  ■*  , 

])i  VAi,,  Cll.  J.,  said  that,  ill  coiisofjuciico  of  the  judgment  iilroudv  reiidi-rcd 
by  thm  Curt,  It  was  uiiuccos.Hary  to  outer  into  det;iil  of  the  reasons  wl.ieh  influ- 
'  tnced  tl.o  Couit  toeoHfnni  tlic  judg  ncut  appealed  from.  No  douht  it  was  a  very  ' 
h.ird  case  for  the  appelant,  who  was  proved  to  h.iv.!  done  his  work  in  the  bcft 
^lyle,  but  however  hans',  tho  law  n.i-Iit  b»  in  making  tl.o  builder  liablO' under 
the  em-mnstaiiCL-s  of  this  cise,  tlio  C.urt  wa-*  nevorlhele.'.H  bound  to  nJ.i.ini,tor 
the  hiw  us  they  found  it.  \ 

Caion,  J.,  dissented,  and  njMiko  an  follows:  V 

Apbol  du  jugement  do  la  C<.ur  Supt^.ieuro  i\  M  .ulre.l  (Uirtlielot,  JugJ^  17 
avril  1807,  houi..loj.uaht  le  r.ipport  dcs  exiKjrts  product  le  22  fovrier  18t;7,  on  exo- 
ciiti.)ii  du  jugemeiit  de  la  four  d'Appel  du  4 .juiu  ISO'*,  cmflnnaut  cel'ui  do  Ii 
CWSup^iieure  (Smith,  Ju-e),  Moutrod  le  2  t  (i^vrier  lS\i2,  (voir  co  jugomeiit  ' 
dont  nppel  au  factum  de  I'appolant,  pigo  11,  c.-lui  de  la  four  8u,)«rieuro  du  24  ' 
iovricr  lit;2,  nu  uunuo  factum,  page  25,  ct  colui  on  appol  du  4  juin  18C4  factum 
de  1  intunminiiu'o  5.) 

L'actipb  qui  n  doun<;  lieu  u  tou.s  co.««  jugomjnts  orait  par  I'appolant  Viar^ 
contrc  I'intiuio  rcprdsentant  uu  coaiiit'  do  ml'mbres  do  I'Kgliso  Anglioano  a  Mon- 
tr<!al,  churgi^  do  faire  con.struiro  uno  egliso  y  siiuoj,  nom  u6o  The  Vhrist  Church 
Cathedral,  dont  I'appolant  etuit  rontroprcuour  suivaut  oontr^it,  citd  au  factum  ' 
doK  parties.  L'action  <5tiit  portt^epour  je.iOOD  compo-ds  des  diff.5rent8  items ^lor- 
tt5,<  li  lu  page  lire  du  faotuin  do  rintimo.  h  \  d^st'ouic  est  tre.i  detaillee  et  se  trouve 
resuimSe  au  factum  de  rappelanf,  pages  1  et  2. 
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U  wule  qiictlion  im|tortiint<)  Mulet^*  ptr  kn  prtft«Dtlon»  ropMlito*  <i«i  p„r. 
tilt  cit  do  iovoir,  "  li  mius  I««  eirconilunow  ^lublicN  danM  la  «auM>,  tant  par  lo* 
Mt««  €t  ooolraU.  produiti  e(  pro«vc<«,  f,u«  par  U-a  aulrva  prruvis,  rapp«.|nnt  e«l 
rwponaabU  do  l'af,.iMcmant  (iinking)  aurfenu  4  U  tour  et  au  clod.«r,  d«  U' 
dite  ^|<lii«,  apt(>M  aa  o«n«n ruction,  Kt  dra  •loniniiKiw  «|ui  on  lont  HSaull^a.  Hi  Tap- 
pt'lant  «at  n'»p«»MBublo,  In  umm«  qui  liii  r«ivi«nt  jK.ur  lea  cnuaea  nioDtionn^.-a  «n 
ttm  action,  fii^  ■■mi  eorreclemonl  proUblonicnl,  par  l«<  jugamonl  dont  «at  «pp..| 
oientionn^  plua  h«ut  ^  Juin  •1864),  A  •-'105.30  cm  In-auooup  plu>  quo  conipen^o 
par  Urn  doniniairca  cnu«<SfA  riiUim*'  par  auilo  d.-  ru(raiM>«!uient  qu'a  «pruuv«  !• 
bAliMC,  lea<|uelM  aont  e«tih»<<>.  4  lu  wiuiiix!  de  ••JU,0((0  vA  p(aa  pnr  le  rapport  d'w- 
porU  homoloKutf  par  lo  Jiiftenient  dont  ottt  appol. 

8i  ■ucontriiiro  I'apiwlarit  nVtiilt  poa  rtfaponniblo,  it  lui  aorait  db  82195  3rt 
qui  luiaont  ii\ou6m,  pir  lo  jugrnient  do  la  (?ourd' Appol  du  4  juin  lfifll.l«,u«l  p<.ur 
Oi'tto  purtifl  du  nioin*,  et  paur  toutoa  lua  diffioulUn  Miuluv^<qi dana  la  oauao  quaiit 
■at  qneMtiona  de  co  qui  pouvait  Itr^Ua  aur  l«  crrtrtt,  doit  «tr«  roKardd  ouiuiua 
flnal  et  niottant  8n  i  toutea  eontentatinna.  qu^nt'u  In  quality  et  A  la  quantity  do 
la  pierro  fourtiie.et  litr^o,  et  quant  u  In  nianiiire  d«  la  nicaurer;  quant  aui  duui- 
n^ge^  r^ault^^  de  la.DDauvaiiw  qHalit<(,  quiwt  aui  additiona  et  ciH-aa  faita  <;t 
rdfllnn^^a  par  I'appolaqt,  timt  efln  a  6t6  rt\^W  d^Snitivoinant  par  te  jugement  do  la 
Courd" Appol  fluiidlt.et  ilaorait  oixeux  d'y  refenir.quoiquel'onenait  parM  longuc- 
moot  lOra  de  I'uudiiion  du  prdacnt  appol  dana  le  it-rnio  dt-rnior.  Kn  rdWnint  4 
e«  jUKeniont,  Ton  IrouTora  <|iio  cclui  do  la  Cour  Sup<5ricuro,  dont  il  dtait  appet 
(24  Wvrior  1H62)  oat  conflrui<j,  oiotpt<t  qunnt  A  la  a'tuiniede  $400  uJont<$e  4  oclle 
qui,  par  lo  auadit  jugom^nl,  nvoit  M  accorddo  k  ri.pinjliint,  tout  on  Ittiaaant  cetl© 
somine  aujutte  i  lu  oompcnitation  udniiNO  ot  prouv«?.>  en  In  Cour  8up<ricurc,  pour 
dtnblir  laquolle,  I'oipertiHO  y  nirn«ionti<?o  arait  <•  V.'ordonni-o,  cofte  cipertiao 
n'^tant  nullvincnt  d<5run|,'^o  jmr  la  Cour  d'Appcl. 

8i  telle  cut  la  portdo  du  ju^rOnicnt  du  4  juin  18C4,  il  HOMtblcrnlt  quo  toute  la 
eontCNtation  duna  lu  pr^wiifo  iimtancis  ho  borne  i\  niivoir  ai  lo  rnpport  qu'ont  fi.it 
loa  cxpcrfa  nomui<5H  par  lo  junomcntdu  24  fovricr  18(52,  et  inontionn45  plua  liauf, 
cat  bon  ci  vnlablo  et  doit  ctre  approuvd  couinie  il  I'u  i^it'  par  le  jugc  Bcrthclot  par 
■on  jugoutcrit  qui  donno  ifcu  au  pitS-cnt  uppel.  II  pirnitraii  qu'npriia  lo  ji^ge- 
ment  do  la  Cour  d'Apf*!,  tout  co  qui  re«tait  4  fuirt-  pur  lu  Cour  Sup<5rieuro  4  qui 
le  doB8ii-r<'tuit  rcnvo><^,  etuit  do  mettrc  a  cx<5cutipn  In  purti^  du  dit  jugtinent  du 
24  livricr  18(52  qui  ordonnnit  roX|>orti8c,  ufin  do  d«'-terniinor  le  nionlunt  doa 
doninaugcarfconnuH  existcret  qiielu  cour  rcconniiiaaiiit  auceptibUH  d'fitrcoppo«t% 
en  conjpcnsution  t\  In  Honinio  ^c^t<«e  duo  i\  I'appcladt. 

,  Si  ccttc  nianiero  do  voir  c>it  corrcctc,  la  conHqucnce  est  que  la  qucHtion  do  la 
rospoiimibiliid  do  I'lipiicliint  p<.ur  k-s  doniniaf-es  r<<8ull6s  diHCuu«c8su>-Micntionn(5cH 
a  (t6  coniine  tout  lu  rtate  li^-k'o  d<!fiiiitiven.ent  pur  le  dit  jugcmcnt.et  il  parui- 
trnit  que  Ton  n'uuniit  pas  dQ  rcnouveler  des  difcufsions  qui  dtaiint  devenues 
oisouscB,  ct  dont  lu  cour  nc  pouvait  plUs  prendre  connuiswmcc,  puifiqu'ellc  lea  ovait 
jupeoH  deBnitivcmcnt.  II  est  piobabh.'  quo  ce  n'cst  jas  uiiisi  que  lu  choso  a  cio 
conHi(l<«rccpar  les  pai(ieN,pui.-qiio  lu  cm*o  a  6t6,  tant  ve  balt-ment  quo  par  <«crit- 
plaidi^e  mr  tous  lea  |,oints  do  n.fin>  qu'clle  nvait  pu  I'ftic  lora  des  uuditjons  pr.«,  * 
ccdoiKes     J.a  cour  j  arait  uvrii  ct^'  dc  I'ayin  des  parti  8  irKercwecH,  pui.qu\llJ 
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•.  i  UM-fkim  •  *M«u.  an.  r«i„.rqM.     |)«„.  |.  ,„|„,.  ,  „,  .^  ^.  iy^M^L 

pr..uvA,..l  ,k«Mft,  1'tpp.ltnt  Mt  U  rwpu  ,»»bl.  a«.a«iDmiinwa.iult<J.a.r-f  I*. ' 
.Miuttnl  dala  tour  «t  (111  oliiohcrf"  ' 

!.•  0«.ur  4- Ap,H,l  u..«„imon.«nt  «l  |«  ]«,«  d ,  |„  Cour  Hup^rUar.  q,,| ,  r«ndu  |« 

Mu«  JO  ,„«  u»u.e  «„troi«„ir  uno  opinion  c..«tr..r«.  «t  jH.ur  o«tt«  r.imm  «t  au«i 
|«rcc.,u«  mt.,  opi„,.,«,  ,1,..,.  1.,  o.„  „t,.,|  ,,u  ,„„i,„  ,,„i,  .  j^,,  ^,, 

Hn  «l  «  no  peut  cj.nnK^r  le  jUKrnunl  r««du.  j«  u.o  con.enurui  d"<,.,HMK.r  .ucoiuou.- 
Hi«nt  l«.  r«i*„..  .,«,  „.,  |„„t  oruiro  <,u«  i«p,H,|.„t  nV.t  p..  n..p<„«..b|,;  et  .,u«  I.    , 
jUK«m«nt  qui  lai  impM<.  wtu.  roipo.mbiiil.J  wt  Inja^te  it  iUdKnl,  «t  am  mm 
•ct  on  «ur«i.  dfi  Aire  nmi..t«„u«  a  juKfincnt  r«ndu  rn  u  fuTeur  pour  tim'M 
J  ...  «,H.  bi«n  di.t...c<eu.«nt  <,uo  r«n.r«pr«n«ur/,n.-,ni«  lorn,u'i|  ..«!»  «,„,  U 
.^    iur«eilUni«  tt  din»tiu..  d'un  urohi.«it«  ol.«i«  p.r  le  pmprKt.ire.  «t  do,,,,  p,r  l« 
«.n.rat  il  .«,i  oWIm*  do  .uivr«  !«.  ordre-.  ««t  o«pcnd,.n»  ro.p.,„.«ble  d...  vio«.  du 
«ol  Hur  loqu.,1  II  c.m.truir,  «t  p«u»  Ot,«  c.nd..n.„<5  i»it  m,ul,  «,it  «olid,lro,nent  .roo 
1  «rohit««u,.u« .  «,„,„«g,m  ,,„i  „„  „«ulU,n.  .u  pn»pri<i,.ire.  J-ud,noU,iuo  U  X- 
olpe-  OniU  dun.  U  o..u>.«  do  IlroWne  .t  Laurio  ( I  L.  0.  ll«p.  3«)  .ont  p«rf.it- 
Ui\,  qu  ttp,,li,,u<l.  .ui  r..it..  dan-  ootte  o..un  .t  quo  lo  ju<e.j.«n»  du  juw  I>.y  Jt 
romtrguablc  quunt  ik  lu  ^lurl^  et  l»  logiquo.»..o  l.qucll,,  i|  «  ^.^  ^en-lu   ...aUU 
prinoipu.  «ur  HmcI»  il  u.t  U.<S  i.«  .wo^^nuU-iHont  applicublo.  nu  oaa  do  I'.o 

L«  prouvo  dt^blU  quo  l'ou»r«R.  qu'il  t  fait  e^t  aunai  bien  que  poaaiblo,  oo  n'e« 
pan  A  cotto  c.uho  ni  ,.u  .J,5fuut  dc-  n,«t<$riuux  empl.,,<i«  qffe  rufTuiMomont  on  quj 
tion  pent  6.ro  aMribudo,  o'ont  au  floo  do,  fondu.inn«  qui  etaiont  inaufllHan.ea  «& 
I«  qu..iil,$  du  m\  aur  i«qnui  lu  c»na»ru«tion  dcvnit  Ofro  fuite.     O.-,  I<«  fond.tbnHi 

""!.    f-  '""i'r  ''",  ^r"  ''  ^"'^"  *"  "«'■"*  **'""  "'^"'"'^  "P^^i-'  <•'•!»  cntr«  ouJ 
cU  .n  .n,d  («ur  l«  fach.n,  do  l'apH«ntp.  3)  auquol  Tappclant  n'uvHit  rib,,  ou  a' 
airo,  |..qud  a  rf.dexieu.rf,  aa,„  intervention aucuno  do  I.  p.rHo  lappolaMt, wua 
la  diroction  «t  aurvo.lianoo  d'un  arcl.i.octe  (  WoIIh,  depuis  d^,5dd).  ohol.l  par  I'in, 
t....6  eoa  fon,lat.o„a  dcvant  fltro  <,».<cu.6ea  d'nprc^  lea  plana  ot  apdoifioalionH  men- 
ti«n«6ca  au  coutrat  ot  auiva„t  I«m  or.lroH  do  Turohitooto.     L,  ehoHo  a'oat  p.»,<Jo 
ninM  queconvonuo.  L'intin,.?  U  i,6  tello,nont  antislHit  dc  i.  nmniirc  dont  ooh  Lda- 
tiona  ont  6i6  faitea  ,«,r  Hr««n  (,t  Wutaon,  qu'il  a  fait  aveo  loa  mCnea  un  autre 
oontrat  par  lequel  il  Im  a  ohurf^.  do c.natruire  aiir  cos  f.,nd>ition»  deux  pi«d.  ot 
doini  do  ,nur  on  su«,  cequi  a  nu.Hi  ^t^  cx<icut<5.  Co  n'«.t  qu'apr*a  I'eiooution  de 
008  deux  contruta  que  I'.n.in.d  a  fait  publior  aoa  dcnandoa  pour  aoumiaaiona  pour 
conatruiro  le  rcatn  do  la  bfi.isMo,  y  oo.npria  la  b.ur  et  lo  cloohor.     Cette  munifiro 
dc  prowder  n'mdiqueraiJ-clie  paa  quo  I'appclant  C0DBid<Jr«it  octto  partio  do  I'ou- 
vrafte  tcllcnicut  i.nportanto  qu'il  voulait  en  lairo  uno  tflche  cxprca^e  et  par.icu, 
lit^ro,  8<5part<o  et  distinoto  du  r.-ato,  afin  quo  I'on  pQt  cnnulte  sans  danger  driuer 
lo  rcato  ,le  la  construcinn.  .Cotto  pr^Jtaution  plus  qu'ordinairo  et  aascx'mnr^a- 
lit^rc  ou.it  8urt«ut  uno  i,.dic;,tion  que  tout  Ic  soin  ndocssairo  avnU  ^to  pris  quant 
a  la  auffisanco  ct.|«  solidit*?  doa  londations  faitoa^us  do  pnreillos  oiroona't-mcos. 
Lcsaoumisaionnnires  ct  I'appclunt  n'tHaient-ilapaa  apr6«  oclajustifiablcsil  prendre 
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jinur  iHliiiis  qiio-r..n  potiv  lit  suns  Untr^qr  cxi'cator  fc  plan  pmr  Icqucl  jls  cuitiac- 
f .tiont  ct  Tiissioir  sur  hi  'flmaulidii  prutiijmU!  nvcc  |;iiit  <le  Jguin.     Ce^  ciVcoustiincos 
^   ;iio  p.tiMi/^sent  jusiili  r  In  piV't.'ritiou  do  I'lppdint,  quin.l  il  dit  fjiio  lus  piuciuUions 
V^prisos  pour  riritimfcxoiiiptai.-nt  I'lippdunt  <lc  l\)bii:j;.ition  ilu  iv-/ink«r  aux  Conda- 
Jii.ns  ot  d'.'xaiiiiii.r  l;i  (|U:ilitt'  du  sol  (;t  rftcndiU!  <|ui  Lui-  avait  i-io  donia'u,     Il 
iivait  i-aisoii  dc  c:oiro  <juu' toils  Il'si-uIcuIs  avaii^iU  clo  laits,  ot  f|U  s  \\>i\  aiirait  prii 
en  niauvaiso  part  liiiU'ivoiition  t|u'il  aurail  vmilu  I'aire  a  ct;  t^njot. 
\     ('i!s  ciivoii.st  iiitv.s  exiradi-Hn  liios  cl  oxcoptionni-lles  difli-roncii)  notvu  cspoco  do 
tills  les  prci'.lcnts  .|iu-  Ten  a  ciivsctjjuc  Ton  pout  cilofsiir  li'unjct.  Jo  niainliem 
(|  10  lappcluit  n'oiait  pis  teiin  do  roj^irdcr  aux  foiidatioii's ;  il  poiivait  bfiiir  dos- 
sils on  toute  suroti; ;  >i  olios  n'ctaiont  pas  sui^^salltc^,  eoiiim  •laohoso  ostconstatt'o, 
■  p  iroo.pi'olios  ir.iiit  ■p;Ts  ('tr  Cifitos  asso^  o:oiidii't;s,  c'ost  la  f;.uto  do  riiitimcj  ou  do 
ov'iix  (jii'il  a  oijiployos  j. mr  |os  i'dro,  Ct  cVst  a  oux  qu'il  d.dt  s'adrossor  pour  so 
I'jiio  iiidtiiiiiisor.     i\iitioiii"iit  il  aurait  doux  rocoiir^,  Ci]\ii  coiitrc  Lj  proinior 
ontropioiioiir  01  It?  piouiior  atvliitoftc,  ct  in  autro  coutro  I'appolant  ot  To  second 
;irt1iii<clo;iiiiiuol  il  oiait  toiiu  do  s.'  ciiil'ormor.     ilais inilopcndamiiioiit  dos  laits 
paitioiiiiors  ipii  vioiinaU  dVuo  t'-iuiiiioius  ct  qui  dificoticiciit  ccttc  cause  do 
tout  autio  a  laquollo  Ion  piiisso  re  oror,  Ton  po'pt  posor  on  piiucifA^uc  lo  pro- 
,    ]iriotaiio  qui  omploi.!  siioo.ssivoiiinit  ptusiours  entrcpronours  pour  la  confection 
d'uiio  biitissc,  ni;  pout  lo<  tciiir  rosponsablos  cliaouii  que  pour  la  partio  do  Yi>\i- 
vr  iL'o  qu'il  a  oxi'euto.     Cotto  pi-ojiositiou  cst|,e.tablie  par  nnmbic  d'atitorites  citt'os 
}.ar  r.^piwlaiitot  j.liisiours  arttios.  ot  ontrc  autros  1  vol.  Fiemy-Llj^ncvillo,  /eji.i- 
Julfnii  ,Jr.i  Ui';iu.i,/.i,  Xo.s.  01,  02.— 3  X;  Don.  vo.  Katiinoiits,  p.  Hid.  'Mi... 
D'apros  sos  autoriuN  ct  pour  los  raisons  cxpopt'is  plus  liaut,  si  la  cour  u'ost 
^pns  lieo  par  los  jiigomonts  doja  rciidus,  j\'  suia  d'avis  qac  lo  ju<,'eineiit  dcvrait  , 
t'trc  rdfbrnio  ci   lo   dolondour   coiidaniiio  a  payer  u    rappolaiit  la  soiniuo  do 
?2105.3G  intoiC-t  et  los  dt;i>oiis.  - 

Si'lc  jugcinont^dcja  rondu  doit  resier,  jo  iiiecnntontorai  d'oxposcr  uies  raisons, 
et  do  dire  que  si  j'avais  lait  alms  priio  do  la  cour  jo  n'aurais  {lusctncouru  dans 
•  c\)ugcnicnt,     (^'a  mo  laissora  libre  pour  Tavonir. 

n.' DOLKV,  J.,  said  bo  had  already.statod  liis  viow  cP  tlio  case,  on  tlic  occa- 
sion of  the  previous  judjinicnf  boing  rendered.  *       .    ♦ 
.     DmaiMoND,  J.,  was  unable  (obc  prps^nt^  owing  to  itjiiess,  but  he  signed  the 
judgment  (as  providod  by  statute)  which  coufiriiicd  the  judgiucnt  appcfalcd  from 
jiuely  and  simply.          . 

fJudginent  of  court  bcl'.>W'cdnfirincd.     ^ 
.1.  «f'  ir. /loirrVox,  for  aiipcilant.  '  •  '         .  • 

A.  A.  Dun'oUi  Q.O.,  Cowmsl.  'V  "  « 

StmehiiH  ]ii/hiiiii;  Q.C.,furn'.si)0'.u\cn\.  '.         ■    '  .      ^ 

(S,ll.) 
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JIO.VTIIKAL,  3l9T  DKCEiWiHR,  18.;8. 

Coiinn  MxvKAY,  J, 

.,      '/''"'X,"*/-"  f/  /'V/r/*7t  i\V//t  Americt  vs.  7'oir,iit<c  o(  al. 

/o..,N.  ana  .„.,..... xto  A  ,or  ,r....„i.,„„  ^ ,,  „.  .,..:;„:  'I.",:  ,:„ '  ?  ^ ,  :r;- 

....  (1,0  old  ,lr.nl_wUl.o«.  acc,.,..i„K>Ho  ...w  on«  '""^  ''''  "*""  "*''"l"""'^" 

This  wasa  hcarin.Y...  .  u.otio..  l,yX«J  ,l..fon,lan.«  fi,.- ju,Ig,Hn.t  „om  „W„«^«. 
"";   f  "';'!!^  a  furtluT  .notion. hy  .IumMo,-  ju.l^u.c.t  in  il.oir  f-uv<,nr,  on  the 
verdict  an,nHKl,M,5,  „|  tl.o  spoei.!  j..y,  C.>.,-o  wl..,n.  the  case  l.a.I  ^c.•„  trio.. 
7'!  ^V";^  I'''';"^"'^  '""i  «vidcnco  o^^•c.,.^l,\M,.l   likewiHo  ,.„  .  ,„,>tion  l,y  M.o 
p  au,t.ff  iurju  l,.nont  in    tf.o   pl,m„i,rs  t"fvour\,   the  vrdict  .flij  fu.ain  -s  „f 
,    the  jury  aiMl  on  t!u' i.I(.,,dinus  aiuU'vidMit-e  ot^vcct^^ 

a'iK.  facts  and  circuu-Mancos  of  the  o.se  surti.iuul)^.:;?*,  U.c  ren.ark.  of 
the  llonourahlc  Jiiilue.  i*        •         \ 

J\,-  Cnnno.  .—The  plaintiff,  in  thi^  case,  o.,  the  ir,(l\olv,  18»i7,  wero'hoid- 
or.  of  a  dnfV  ior  mMO,  drawn  ..y  one  Ya.  wood  on  de.e-i:;  and  iecep,  d  by 
the.,.,,  to  n.amc  on  ,he  IS.h  July.     The  ph.iuliirs  aiie^o  th.t  the  dr'ft  was 
\arwood  s  affur,  .ho-vj.  the  defb-.d  u.ts  wore  U.o  aceeptov,.     To  retire  this  u.l!  " 
%wood  made  a  In.sh  draft  on  defendant,  to  his  owi.  order  f,.r  «1(),000  at  three 
«.onths.     Th..s  he  a>ked   the   B,.nk  to  discount,  and  to  allow  hin.  to  draw  a 
checjue  on  tho.r  agency  in  M..treal  fl.r  said  an.ount.  p.y.l-lo  at  par,  in  order  to 
n.ectothis  (ir>t  nieutionod  dfalt  vrlieu  it  should  fall  du*.     The  Bulk  M,„-,„or 
J.ondon  aeceded  to  Yarwood's  r..,„cst.  ^.nd  n.a, kod  the  cheq«.  pa:^.bie  at";,r  i,. 
M....tre.d,  and  gave  U  to  \  arwood.     Tl,e  latter  sent  it  to  the  dindants.  Ll,l 
thcni  to  apcept^the  new  draft,  and  wiftnhe  che,,uo,  take  up  the  ori-^in^II  draft  to 
ndl^ue  onttt^l^th.     Tf.ey  allege  also,  that  on  the  17th  Julv,  tbe  def';d!!;.;: 
received  the  cheque,  and  on  the  sa.ne  day.  the  n.w  draft  was  left  witlfdefendant; 
for  aec.ptanee,  and  thou.u-l.  delendant.s  n,C4,tally  determined  „ot  to  accept  tho 
new  dralt,  without  sayinj,' that  they  did  not  intend  to  accept  it,  with  fraudulent 
intent,  and  well  knowing  the  conditlon.s  upon  which  plaintife  had  certified  and 
marked  the  chciue  at  London,  defendants  presented- the  cheque  on.  tbo*'\7tli 
^  and  kot  it  pai.];  and  on  tho  IStb  refusel ta  accept  the  new  draft.     It  wt^sWr 
tested  thereupon  for  non-acceptanco,  and  on  tho  2kt  October  following  on  mv- 
nientbeinj;  refused,  it  was  protested  for  non-payment.  °'  -. 

■The  plaintilTs,  also  alle-e  that  Yarwood  *vas  in.solvcnt  on  tho   15tb  JuV  and 
that  when  defendants  received  the  cheque  from  bim,  tl.ey  bad  reason  to  be  aware 

The  de(e.ulants  plead  tba^tbc  draft  maturing  on  the  1 3th  J«ly  was  purely 
aecommodational,  and  was  accepted  by  them  with  tlie  understandin-  that  Yar 
wood  was  to  provide  for  it.     Thm  tl>cy  rccniy.d  the  cLoquu  fer^H>-0O0-ffom: 
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B^N^A^^prku^"'''*'*''^'  r''**''"*'  RoWcn  the  Bank  to  accept  it  for  the  purpose  of  enabling 
"''"  dufondunts  to  take  up  the  accepted  draft  fullinj?  duo  on  the  18th,  and  that  imme- 
diately on  receipt  of  the  cheque,  it  was  placed  to  Jfarwood'a  credit,  and  they, 
by  means  tliereof,  were  enabled  to,  and  did  then  immediately,  take  up  and  pay 
tlie  said  draft,  the  whole  according  to  their  p<;rcoiuent  with  Yarwood,  to  which 
the  latter  had  oonnentcd. 

In  answer  to  defendants'  plea  the  plaintiffs  said  that  though  Yarwood  may 
have  been  bound  to  pay  the  draft  ion  maturing,  yet  the  defendants  were 
pecuniarily  interested  in, the  transactions  which  gave  rise  to  it;  that  the 
grain  which  Yarwood  bought  was  paid  for  by  drafts  on  defendants  from  time 
to  time,  the  grain  being  lafterwards  sold  by  the  defendants  on  commission,,  to 
their  (the  defendants')  profit.  ^  ^ 

A  jury  trial  was  moved  for,  and  the  trial  took  place  on  the  12th  and  I3th  of 
November,  1868.  _  , 

The  following  ^were  tlie  questions  submitted  t(>  the  jury,  and  their  answers 
thtrcto:  ''-^^-* 

1.  Were  the  plaintiffs  on  thp  15'th  July,  1867,  a^^  Montreal,  the  holders  of  a 
certain  draft  for  $10,000,  which  had  been  previously  drif«n  by  one  E.  M.  Yar- 
wood, of  London,  in  the  Province  of  Ontario,  on  the  defendants,  and  accepted 
by  them,  and  which  was  to  mature  on  the  18th  of  July,  1867? 

Answer — Yes.  ' 

2.  At  the  time  of  making  and  accepting  of  the  said  drafts  was  the  said  E.  M. 
Yarwood  engaged  in  purchasing  grain  in  Upper  Canada  with  the  money  raised 
by  drafts  on  defendants,  for  the  purpose  of  being  shipped  to  and  sold  by  the 
defendants  on  commission? 

Answer — No. 

3.  VYas  the  said  draft  accepted  by  the  de&iidants  that  the  said  E.  M.  Yar- 
wood might  make  similar  purchases  with  the  proceeds  thereof,  and  that  they 
should  thereby(<be  enabled  to  make  profit  as  well  by  such  acceptance  as  by  the 
sale  of  grain  purchased  with  the  proceeds  thereof;  or  was  the  said  draft  so 
accepted  by'  them  without  any  such  understanding,  and  purely  for  the  accbm- 
inodiition  of  the  suid  K.  M.  Yarwood  (and  in  order  to  free  defendants'  wheat, 
which  had  been  pledged  by  said  ifarwooi  without  defendants'  consent,  and  the 
money  obtained  on  such  pledge),  and  on  the  understanding  and  agreement  that 
said  Yarwood  would  meet  and  pay  the  same  at  maturity,  or  provide  funds  for  its 
payment,  and  that  no  claim  might  be  made  against  defendants  in  raspcot  of  the 
same?  J^ 

Answer — We^ have  no  evidence  of  the  defendants'  having  any  wheat.  The 
^Jra"ft  was  accepted  by  tht  defendants  as  an  accommodation  to  E.  M.  Y'arwood 
with  the  understanding  that  the  wrid  Yarwood  should  retire  the  said  draft  on 
maturity.  ^_^/ 

4.  Did  the  said  B.  M.  Yarwood,  with  a  view  to  provide  the  necessary  sums  to 
retire  the  said  draft  at  its  maturity,  make  and  sign,  on  the  Igth  day  vf  July, 
1867,  at  London  aforesaid,  the  draft  for  910,000  in  the  plaintiffs'  declaration 
referred  to?       ^      ^m^, 

Answer — Yes.      ^ 
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6.  Did  the  H.nid  E.  M.  Yarwood  request  the  plaintiffs  to  discount  said  draft  of'  tm..  Um.k  »f 
the  15fli  day  of  July,  18t57,  and  ollow  him  to  draw  a  cheque  for  the  full  ainoun't  "'  '''"  *'"""" 
thereof,  in  order  that  he  mi-jht  therewith  retire  tlio  snid  first  mentioned  druCt, 
and  upon  the  representation  and  en<»aijemcnt  by  him  that  the  d<fendants  would 
accept  such  new  draft;  and  did  the  plaintiffs  discount  such  newdnifi,  and  noeept 
the  said  ^lie(|uc,  and  certify  it  as  bcin-,'  pHyablc  in  cash  at  Montreal,  on  the  faith 
of  Biicli  n'pri'sontation,  assurance  and  un(Icrt;ikin'_',  and  deliver  It  t«»  the  said  E. 
AI.  Yarwood  for  the  purpose  aforesaid?  -  . 
^'Answer — Yes.                                                                                            ^ 

C.  l)id  flie  said  E.  i>r.  Yarwood  transmit  said  occcpted  cheque  to  defen- 
dants, informin-r  theni  in  cffoet  that  said  cheqtie  represented  the  proceeds  of  tlic 
said  draft  fv.r  SlU.OOO,  so  drawn  on  the  15th  day  of  July,  1867,  by  him  on  - 
defendants,  and  that  said  che(|ue  had  been  obtained  on  representation  that  said 
dofendunts  would  acecf.t  s-dd  draft  on  the  15th  July,  1867,  and  requesting, 
defendants  to  accept  such  draft,  and  with  the  proceeds  of  said  cheque  retire  said 
first  mentioned  draft  for  810,000,  to  mature  on  the  18th  July,  1867;  or  did 
said  E.  >I.  Yarwood  transmit  snid  cheque  to  defendants  without  explaining 
how  he  liad  obtained  it,  and  informin;,'  them  only  that  it  was  to  retire  8ai<} 
first  mentioned  draft,  to  become  due  on  I8th  July,  1867? 

Answer— Yarwood  remitted  the  cheque  in  his  letter  of  Ihc  15th  July,  18C7 
to  cover  tlie  draft  due  on  the  18th  inst.,  without  explaining  how  ho  had  obtained 
it. 

7.  Was  the  said  draft  of  the  15^  day  of  July,  1867,  presented  to  the  defen- 
dants for  acceptance  on  the  17th-i(lay  of  July,  1867,  by  the  said  plaintiffs,  and 
left  with  them  according  to  the  custom  of  trade  in  that  behalf  until  the  18th  day 
of  said  month;  and  did  tli6  said  defendants,  on  the  last  mentioned  day,  refuse 
to  a.epe^pt  said  draff  ? 

Al%\ver — Yes. 

8.  Was  tiie  said  last  mentioned  draft  protested  for  non-acceptance  and  non- 
payment, and  was  notice  of  such  protest  attended  with  the  costs  in  said  decinra- 
tion  (alle'jcd  ? 

Aiiswcr — Yes. 

9.  Was  the  said  draft  presented  for  acceptance  after  said  defendants  had  so 
b'.en  made  aware  of  tlie  transaction,  and  did  they  obtain  the  amounts  of  said 
(jshcque  from  the  plaintiffs  before  refusing  acceptance  of  the  said  draft  ?      - 
•    An.swer— Y^es. 

vlO.  Did  the  said  dcfondants  immediately  on  receiving  said  cheque  on  the  I7rh 
day  of  July,  1867|  present  the  same  for  payment  and  receive  the  proc(!ctls, 
thereof  from  the  plaintiffs,  and  did  they  then  iuimcdiatcly  place  the  proceeds  to 
the  credit  of  sjiid  Yarwood  ?  , 

Answer — Yes. 

\\.  VVhen  they  so  presented  the  said  cheque  for  payipont,  did  they  know,  or 
had  they  reason  to  believe,  that  it  represented  the  proceeds  of  the  draft  of  the 
15th  July,  1867,  and  that  such  draft  was  only  discounted  upon  the  faith  that 
they  would  accept  it  ?      •' 

Answer— We^rc  of  opinion  that  the  defcndantg  hnd  leason  to  \»Xww.  that  tha 

^■^    ■   ..  :.     -■  ■■■-.-■.,''  - ■•    .     ■    .  ■■■  ..-.V 
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.     ,         ,  ^  /  — ^ • — ■ — — ,^ ^,.ji-. 

T|h;IU„i.  „i  ■  chcquo  was  llie  proecedH  of  the  draft  of '(lie  ir.tli  July,  mi'd  |tlmt  said  dmfl  was 
"'""'Ji>coHnt.id  upon  f.itlitliiit  defi'ti'aits  would  Hrcv'pt  it. 

V2.  Did  tliosiid  plHintiffs,  on  tlic  18th  July,  1H(17,  notify  the  s:iid  dcfend:int8    „ 
of  ulljli.«  fi.clH  nnd  circumsttiicos  c  .nnoctul  with  the  di-ODUiitin-i:  of  mild  lust 
iiiention.d  dmff,  niid  tl,c  acccj-tunco  iind  (ninaiiii'Mon  to  (liciii  of  siiid  elic^uo,  ns 
nlleued'iu  siid  dc  ■\ar»iU  n  ;  and  did  tlio  i.I;iintiffs  also  foibyl  the  fiuid  dcfenduiitA  "^ 
.to  use  the  procix'd.s  of  caid  cheque  without  accjiting  siid  draft  ? 
Answer — Yct^.     .  ' 

J.*]. ,  i)jd  the  <?cn  iid  mt  ,  af  er  bjin-j  W)  iwliilod  am]  forbidd.n,  and  with  a  lull 
»  lvii()wlcdj,'c  of  all  the  fij  tn^nd  circuni.staiicos  uiulir  whii:h  said  draft  was  so  dis- 
counted, use  the  proeveds  of  the  Faid  ehcque  for  §10.0(10  with  intont  t(»  relievo 
thi'insclvcs.nt  tlie  expense  of  the  i.hiii.tifr,  In.m  ihelr  liuhilitioson  tlmJaid  draft,    -jj.  • 
whIcIi_Vocan.c  due  and  paynllc  on  tile  18th' July,  IStiT,  and  did  they,  in  fact, 
•    retire  and  pay  the  said  draft  wUh  the  proceeds  of  the  said  ehequo  ?  ■ 

Answer— The  defendants  drew  tie  amount  of  the  cheque  (hut  how  they       ' 
apf^iod  the  proceeds  is  not  known)  and  retired  t*ie  draft  with  .legal  tender  notes 
'  throu};h  their  notary.      •  '  v.'  " 

1-1.  Was  the^aid  E.  M.  Y.irwool,  on  the  10th  July,  ISilT,  wholly  unaUcto 
pay  the  amount  of  the  said  cheque,  and  did  tl\e  same  become  wIk.IIv  insolvent, 
fji  itdt  dv  di'cinifitHrc  ?        '  * 

._.,  Answer — Yed.  "  " 

^  15.  Did  the  said  defendants,  when  they  received  the  said  cheque  from  the  said 
.  J1J..M.  Yarwood,  know,  suspect  or  believe,  or  had  they   reason  to  suspect  o^ 
,    believe,  that  the  said  E.  M.-Yarwood  was  then  either  insolvent  or  wholly  about 
^become  so?  .  °  .'      . 

Answer— We  have  no  evidence  to'sh,ow  that  the  defendants  considered  Yiir-   . 
■wood  an  insolvent  at  that  time. 

On  the  2(Jth  of  November  the  pWnlifls moved  that  on  the  verdict,  pleadings 
and  evidence,  judgment  be  entered  in  their  liiyour. 

On  the  same  day  the  defendants  presented  two  motions'  to  the  Court : 

J  St.  Inasmuch  as  plaintiffs'  allegations  are  not  sufiieicnt  in  law  to  sustain  th(iir 
pretensions,  tliat  (notwitli-^t  mtiing  the  vcnliet)  judgment  be  rendered  in  favour 
cf  defendants.     (Art.  4:J8  Code  of  rroccdure.)  I      <-  •     .  ' 

The'sccond  was  for  judgment  on  the  verdicJ;,|)leadingsaM  evidence.  ,"     ' 

It  is  to  be  remarked  that  delcndants  did  iiot  move  for  a  new  trial. 

J[f  the  allegations  of  the  B.ink  arc  sufficient  in  law,  dofendjtnts'  first  motion'> '    . 
must  fail,  but  iC  insufTiL^ient,  it  must  be  granted',  no  matter  what  n'ere  the  find- 
ings of  lla;  jury.     (Tilstone  &  Oibb,  4  Jur.  MY,  and  ^ligginsot^  vs.  j.yinan, 
4  Jur.  329,  sh.'W  how  (hose  motions  work.)       ,  ' 

Upon  n.iture  consifijr/ration,  after  reading  and  re-reading  it,  I  think  the  plain- 
tiffs' deelan.tioi)  -rood  enougii  in  law.     It  was  not  demurred  to.     The  verdicfc- 
mu.st  be  applic!,  in  so  far  as  may  be  cmsi.stent  with  the  nature  of  the  action 
and  accoV(!i:m  t .  t'lo  rights  of  tlie  parties  under  it.     The  reference  to  the  jury 
■'was  for  the  piirio  c  o!"  j.articular  findings  by  them,  upon  mere  matters  pf  fact.  '    * 
Their  veraict  i.  li'je  a  special  ca'c,  and  ouglit  to  have  etrcct,  as  one  in  England"" 
\w  -ul.l  i  avo,  .18,(0  wlia'  i.-  s  t  f.^tii  in  a  speeiaJ  case  to  which  both  parties  bad 
Agreed.  --      '      ■      ■     ^  '       ,.-.  *     ..,  ■   /  .    ■      .    >V    ,  ' 
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Wo  n...y  „„w  p„».s  to  delcn.Iunts-  second  motion,  nuinely  for  ju.l-mint  in  his    ii...  ii«,.kor 

va. 


fuvmir  upon  tl.o  plo«,liny;s,  evidence  and  vordict.     Fir.>t  iis  to  the  cvidenc,  •_ 

11.0  relatioiKs  between  defendants  and  Yurwood  ,my  bo  j-nthered  from  the 
jettor  of  Deeoinbor  2,S,  ISiJ.!,  from  .Icfendants  to  Garwood.  Tl.o  latter  was  an 
ant-nt  employed  by  defendants  upon  a  commission  to  buy  -jrain  for  then.  "  Wo 
l.:.ve  to-day  ar^an^ed  fur  ^.credit  of -Sl'O.OOO  to  b,-i„  „itl.,"  ,say  defendant,.; 
«c  shall  vvnnt  regular  returns  and  tiui  piopyty  insnn'dr'  What  passed  at 
Lon,b,„  ,s  e!e,.r  from  the  parol  evidM.eo  before  tl.V  jmy  and  fn.m  the  followin.; 
letters  Iroin  Vanvood  to  the  defendaiitti :—  ' 

AT  ^"  ,.   ,.,    /  w  f^l'.  TiK.M.vs,  July  ][>,  ISdT. 

<i.^.tK<iMon,_i-wroto  you  (.n  the  IT).!,  i„,st.,  and' now  have  vonnldter  of  the 
Ulh.  and  your  teIe,^^ram  of  the  IT.h  i..,t.  [  was  away  from  home  wl.en  the  t.-le- 
Sri.m  arrived,  a'nd  only^^ot  back  la^t  ni-ht. 

I  wrote  Mr.  Cran.p  from  Toronto.     The  ehe.,ue  of  81(»,000  was  •drawn  against 
pioceeds  ol  my  draft  on  you  at  three  months  for  same  amou..t;-and  ifyoudedlino 
to  aeeept  my  draft,  then  the  cluMiue  should  not  b.  used. ,   I  would  noihavo  ilade 
a  .iratt  on  you  ,f  ,„y  antieipaiio.is  respedin^  grain  had  been  re.dized. 
"^  '  '  I  am,  (Jontleiuen,  ^  ■        '' 

**  '   V  Your  ubevliujt  servant, 

.         KM.  YAK  WOO  a 


It'iraiiCr. 


fc^T.  Tii(iM.ws,  July  19,  18G7. 
.Messrs.  D.  T..UIIANCE  &  Co.,  .MoNTRiur.. 

C!entle.nen._l  have  received.your  letter  of  the  17th  'inst.  My  draff  on  yoi. 
tor  .slO.OOO  was  discounted  by  the  manager  of  the  B.nlc  of  British  iNortli 
Anicrica,  at  Lomlon,  on  the  understandl-.g  that  it  was  a  renewal  of  a  bill  for 
samo  amount  due  oh  the  18(h  inst.,  and  for  whieh  he  marked  my  oherjue.. 
. ,  I  .Irew  u|,«n  you  beeauso  I  had  failed  toVcalizo,  as  I  expected,  from  s;dc3  «f 
^r  .10,  and  because  Miad  no  other  means  at  tlio  moment  of  meclini;  the  bill  and 
1  w.,s  bound  to  prevent  you  being  put  to  any  inconvenience  inUhe  matter,  'jjut 
It  you  do  not  accept  you  will  n^t  only  ruin  n.^,  but  ^^eriously  injure  the  mana.-.  r 
01  the  Bank-,  who  acted  in  good  faith  in  the  matter,  and  discounted  the.dM.lt 
only  /,„•  the  purpose  of  enabling  me  "to  r,  tire  that  duo  on  the  ISlh.     . 

'        I' am, 
'  ,         '  .    ,.  ,      ^'our  obeditnt  servant,  I 

-    *  "  ;  K.  M.,YAUWOOD. 

-,-■■"■"■  *        ■  ' 

.  •_  ^T.  Tao.n.vs,  2f  th  July;  18(J7.  "" 

My  Dear  .Siii,— I  bopo  yotir  Bim  will  not  continue  to  refuse  acceptance  ol" 
my  draft.  The  doing  so  will  be  disa.«trous,  not  only  to  me  but  to  the  M:(ua-  or 
of  the  British  N.  A.  Bank.,  lie  discounted  the  bill  for  the  express  purpose  ..f 
enabling  ^ne  to  retire  the  draft  due  on'tWlSth,  a..d  h.  had  full  eonfidonce^ou 
would  acceptor  he  would  not  have  marked  a  che<iuc  oxixossly  intended  to-retiro 
a  bill  ofiiwhich  the  draft  he  discounted  was  a  renewal. 

If  you  will  contihue  to  aceoiit  for  a  few  months  I  will"  r,  do  mi  t'le  debt  as  fast 
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SUPKRIOR  COURT,  I8«8.  m^,. 


'"*'«>, 


Vs. 

Tnrmm-c 


»"N."Am,.n'.,"''  ^  '^''''j'  """'  "'"l  'f  ^  '"H  to  ro.ilino  onouirh  Jrom'niy  hiiHinoss  'thUT.JIt.Uj 
.         V,.  ,>Hj,  off  n.y  liability,  I  will  dinpoHO  or«»orythi..«  I  h,.vo   bdoro  the  close  of  the" 

>our.  •  •  . 

.         My  earnest  dt-Mro  is  to  p.y  (i«^ the  nnioiiiit  "I  owe  you  nn  qniekly  .ir  pissiWc. 

U  hen  [  saw  you  in  Montreal,  I  oxpootcd  toi.ive  to'.jriw  ('..r  8  5,0()(>..    I  hWo 

drawn  lur  8l!),0U(),  and  have  insured  my  lil'o  and  transferred  the  p..licy. 

I  eeriuinly  ouj^l.t  to  have  advised  yi>u  l)ef..re  I  \lrcw,  ».ut  ...s  I  had  not  thcf 

liioaus  to  pay  the  bill,  I  thought  it  butter  to  make  .u'dralt  .an-knend  you  a 

Chciiue,  than  allow  yoti  to  retiec  the  .iCccptirnte.  and  put  you  to  ine..nvei.i.)nce.' 

Yours  truly, 

"  .      E.  M.  YARWOOD.     ,. 

•  JII08.  Champ,  K.-.Q.  .  / 

The  letter  of  Yiirwcd,  of  the  IGth  of  July,  from  Toronto,  in  not  produced 
by  the  dcfendaiftM,  it  bcinf,'lost.  It  i»  certainly  unfortuhate  that  such  an  tn.p'ortant 
puper  should  .be  lost,  and  I  feel  bou„d«to  8a^  that  f  never  hoard  the  loss  of  such. 
i  P«por  80  poorly,  explained;  the  paper  itself  bearing  upon  such  l.,rj?e  amounts, 
«nd  upon   thinRs,  the  like  of  which  never  happened  before  probably.     The 
cheque  was  cashed  between  twelve  and  one  on  the  17th  ;  and  ^ho  plaintiffs  con- 
tend that  the  letter  of  the  16th  was  ih  the  podsesslon  of  D.  Torrance  &  Go.  on 
the  17th  July,  before  they  cashed  the  cheque.     So  it  must  have  been,  unless  we  ' 
r.rcsunie  several  irregularities.    JIow  imj)ortant  it  was  to  have  kept  the  letter 
to  prove  irregularities  if  any.     If  it  arrived  irregularly,  or  late.-in  Montreal ,  how 
important  it  was  to  men  of  business  to  keep  it  carefully.  -  On  the  18th,  in  the 
afternoon,   D.   Torrance  &   Co.,\o  the  Notary  presontin^ahe  new  draft  for 
acceptance,  «iy:-^"  VVc  oinnot  accept;  no"  advices  from  sUppor  Canad*;""  yet 
surely   they   had  this /letter  o/  the    16th   then.      Yarwood   is  certain- that 
that  letter   of  the    hJth- contained   more  .than   the. one   ortho   15th.     Ho 
.says:— "I  think  it^tatcd  my  regret  at  having  been  obli-ed  to  draw;  that 
I  had  no  other  means  of  meeting,  the  draft."     "  I  told  ih.'m  what  I  had  dpne," 
he  adds,  on  crpss-examination.     Plaintiffs  argue  tliat?  it  stated  in  like  tvords  what 
the  letters  of  the  19lh  and  20th  do;  and  complain  that  for  want  of  that  letter' 
of  the  Kith  they  have  had  to  resort  to  the  parol  evidence  of  Yarwoo.l,  biased  fn 
favour  of  defendants.     It  is  observed  in  support  of  the  plaintiflV  complaint 
'that  Yarwood's  position  atihe  date  of  »he  trial  was  very  different  from  what   ' 
it  w:fs  in  July,  1867.    .Before  the  time  of  bein-  exrJimi-ned  as  a  witness  for  . 
plaiiuiffs,  Yarwood  had  bcln  disclmru'ed  by  the  opposite  party,  tie  def  ndant<>, 
Jfom  over  ,» 10,000,  on  payment  of  12J  cents  on  the  dollar";  that  is,  he  was 
forgiven  89,025.  .  " 

It  is  proved.by  Mr.  iWper  that  Mr,  Cramp  Cii  Id  at  the  Bankon^he  18th  *^ 
,(tlie  cheque  had  been  caslud  on  the  17th),  ai  d  -aid  thai  Yarwoo*  had  no 
authority  to  draw.'  It  is  .complained  of  by  plaintiffs  that  defendants  did  not 
inform  then)  earlier  of  th.iir  intention  not  to  aec^ipt  the  draft^  Mr.  Hooper,  on 
the  18th,  went  to  Mr.  Cramp's  office,  and  Mr.  Camp  should  him  Xarw^d's 
letter  of  the  15th  ;  saying  that  there  was  m.thing  to  connci^tho  cheque  ' 
with  the  draft..  But  Mr.  Cramp,  who  had  Yarwood's 'letter  of  the  16th  then, 
unless  lie  had  lost  it.belbre,  said  not  a  word  about  it.     And  this' is  tlie  letter 
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tliiit  y«rwoo.l  swoMr.  t.>M  Mr.  Onnhp  of  wl,;it  ho  (V:,rwo(«l)   hu.l  aon.>.     Tlio    Then«..kot 
plamtiir  siiys  that  .Mr.  Cr.iinp  w.s  i^iiiUv  of  iirtifiof  nn<\  roticuiioo  on  ilii!)  oouu-  »•  K-^A""*"** 
(<ion.     As  t..  thU  l.'ttor  of  tlio  Kitli,  (Voiii  Toronto,  .k«(bml(ii,t.H  nppoiir  up  to  tlie      1"»»'»<*- 
"■4l<h  «f  Novcmlwir,  18(;«.  not  m  linvoJoM  tlieir  own  iiouii.soi  of  it.     TliiM  in  ovi- 
«lortt  froii,  tho  f,ic/tnn  Nu'unittcil  to  n.o  by  tlio  .Icfon4uiit  ii  fow  iluy«  before  tho 
iridl.     Tliis  faQtiim,  aftor   rcciiinj;  Vnrwood's  letter  of    the' 15th,  itutos  as 
follows:    ;' This  le(tpr,,(;oMt«iijiod  tlH!  only  informutio'fr>('8|K!ctinj,'i]io  alleged 
"  oirouMistanoes  attcn.lin!:  th<»    .li^crtiintin'.,'   of   tho   new   draft  llUt    the   do-    ,  ' 
^"fendants    1-pcoivsp^    fro-n    YiirVootl    b.-foro    tho     old    draft    was    retired." 
Ttio    old    ^raft   #is  •  n-tind    at   throe  •luu.    oh    tho    13th.      Any    man    to        - 
*liom  thp  c.iHomi-ht  bo  st.ted,  tv'.to  my?«olP,  by  d,f.ndan^.s'  /actum,  witfiout  ,    "      . 

•  mention  of  the  Iclt-r  of  the  Kith,'  from  Torotit<^,'Wt),,|d  form  an  opinion  of  tho 
oaso  very  different  from  wliMt  ho 'would  if  fully  and.^ruly  informed.  Do-' 
fendants  nay  to-pliiinriff^.  you  may  pr^vo  the  contents  of  lo.st  letter  by  secondary 

evidcnoo,  but  plaintiff»'right.s  may  be  grieater  thuo  thlH ;  in  such  oa^s  presumption      ^ 

may  be  in  their  favour.     rYct  I  did  not  charge  the  jury  so.     In  tjic)  hurry  of  ^         ^ 
•the  trial  I  confess  to  havcVbeeounproparcd  a  little  for  what  eamo  out,  bqd  I      ■ 
left  tlie  oa«o  as  one  (^f  fact  to  tho  jury,  with  no  special  advice  or  remark,  as  to, 
whether  they  mi<;ht  p^p.^unlo  things  or  oot,  in  oonscfiuencc  of  the  loss  of  that     '■. 
letter  of  tho  16th  by  def.ndants. 

Here  is  some  law  on  the  sulyect :  If  a  man  witl||io!d  the  evidence  by  which 
the  true  nature  of  the  facts  of  a  cise  would  be  manifested,  every  presumption  to 
his  disaUvantoa}  will  be  adopted.  (Pago  1"53— 1  Smith's  Leading  Cases!— 
.  Note.)  If  a^rson  is  proved  to  have  de.stroyod  any  written  instrument,  a  pre- 
sumption arises  that  if  the  truth  had  appealed  it  would  havo  been  against  his 
intere.st,  and  that  his  Conduct  is  attributable  to  his  knowledge  of  this  circum- 
stance. But  if  the  evidence  be  shown  to,  be  unattainable,  the  presumption 
Bonutimes  ceases.  (727  Broom's  Leg.  Ma.t.  K^rr  on  Fraud— p.  214.) 
►  Upon  such  authorities  judges  all  over  the  world  constantly  charge  juries  that  ' 
they  may  presume  'things,  not  tho  total  of  an  oppoaitii  |)arty's  case,  but  many 
things,  such  as  regularities,  riithcr  than  irreguhyitics. 

There  is  no  proof  here  of  how  the  letter  ^ds  lo4t,  or  when,  ori1)y  rebuttal  tes- 
timony, of  what  tho  contents  ,were.  As  I  said  before,  I  gave^qo  instraction 
whatever  to  the  Jury  on  this  particular  point.  Tfie  eleventh  finding  may 
be  based  in  part  upon  presmnptions.  If  so,  I  would,  nevertheless,  not  find 
fault  wiJ,hJt  odPthat  ground.  The  jury  may  have  thought  the  letter  of  tho  Mtb 
silpported  their  eleventh  finding.     This  letter  read.s :  \ 

"  I  have  drawn  on  you  to-day  at  3  months  for  81^,000,  and  enclose  cheque  ^ 
on  Bank  of.rB.  N.  America  for  same  ajnount  to  retire  bill  due  J^th  inst." 

Supposo  Vnrwood  had  written  with  mere  Iranspositfon  of  words  as  follows  :  — 

"To  retire  bill  due  on  the  l8th  inst.^I  have  drawn  on  you  to-day  at  3  months 

for  $10,000,  and  enclose  cheque  on  Bank  of  B.  N.  America  for  same  amount." 

Plaintiffs  say  that  Torrance  &  Co.  had  reason  to  believe,  even  from  the  letter. 

of  the  15th,  all  thut  the  Jury  has  found  by  their  eleventh  finding. 

Here  is  an  important  part  of  the  case :  Mr.  Cramp,  when  he  called  at  the 
Bank^  gave  as  a  naaon  for  defendants  refusing  t)  accept  the  new  draft,  that 
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b"^  ■aCh'c  ^"""'7'  '■""'  ""  """""-"y  t'^  '''''^'^-     Now.  nrtor  .1.0  trinl.  nn.l  '.Inco  the  Jury'. 
T«;S.«.      T''f  '""^'"«'  "■"  "'"y  *'.y  ''••'»  -I'TcMlMnts  Ik.<1  r...s-.„  to  l„.li.n,.,  fiHoro  urf. 
tin^  tl,c  ol....,«e  cm.|m.,I.  ,|,  „  tl..-  ,In.l>  on  tl,.Mn4K..J  l.n-„  ,lisoou.,..nl  urn,   tl.o 
fauh  .hat  th.-y  wouM  ,,,,',.1  if,  .,,.1  ,1,,.  ,ij,.  ..|...,.,..  w.s  ,|,..  pn.,.,..,)-  A'  timt 

It  i.^  nilo,tU;.t   V:.nv I  |,,„1  „o  n..»I.ority  ^.^  Axm  ii,....,  .|,  f5„.l„.l.  ■  but 

rla..,t,ir.  ,...y  thfvtJ.y  „>ii,,,  ,I,„  ,1 ,„.  ,„„,,,  ,1,.,  „,,„^,,.  ,i,,,„„„,.„,,.,,^  ,„„,  ,,^.,j^, 

dc'lonJ.nt.  ralilK.,1  ,|...  a.f  .;l'  V,.rw..,„l.      Tljo  plm.titf.  c.-„...„.I  tl,:...  un-lor  .1.. 
cire...„>tMU..w,  .l..r..„,|..,m.M,u:;l,t  „..t  to  l.call.,..vnl  to.vf  ,in  pftm.iitlV  morcv    i>.o- 

Cmls  nl    .1,,.  ..|,..,,,„.,   MM.Jsolo  ..n„M,I,;r,Mo„   tl.oa^or.        l»l;UMtiir..  cif.-l  IM.  .UtllM  i- 

ti.s,  «l,riluT  liom  .oinpiiinnit  to  tl„.C,„„.t  or  „,.t  F  r.uHot  s,,y ;  l.iit  I  Lvc  !..•  ^^ 
coi.iiK'licil  to  look  lor  ;mili,,,iti,.,  ,„hI  I,,  re  ,.i-..  M.mr : 

"Ah  un  «uih..iity  „,..,y  bo  ,Mv.>m..r,l  (V,„„  provi..,H  ofl.,,!oyn,cnt  in  ximilar 

nets,  so  tl,«  Sana.  iM-f.u.npli.,,,  ari...  IV M.b.s>q.UM.t  a.'ts  <,!'  assent  or  non„lc,. 

ccncv ;  a  xnall  n.IUt.r  vviU  bo  ..vMe„.r  of  mu-I,  a.s..,,,  ;  ,.„„1  ^T  n.tk  a  knowLl.o  J 

of  ail    he  cu-c«,n.tano..s  an  .,n,.I,oH  r  .-lopts  lh.,  acts  ol   his  a^a^lbr  rt  n.onuM.h    V^l 
^   he  IS  boun.l  by  them.-— /•„/,,/ Ay  />„„/„^,  ^17j)  -        '  .^^    X    I 

Of  courso  lh..-c  nn.st  b,-  a  knoul  .1,0  of  ,I,o  cirCmHsfanoos ;   but  the  Jury  i„ 
tills  ca.-e  has  ruun-I  cn<)nj;h.  i 

_        Livcrnioro    IV.  ^:  Ajfcnt.  vol,  1,  says  ;~..  IC  [  „„Lo  ,  eo„tnot  in  the  uan.o  of 

,  a  person  who  has  not  j:iv..n  n.e  a.ithority,  ho  will  bo  h-r  no  obli,'ation  to  nHily 

If,  nor  will  ho  be  I  o-n.!  to  th*.  pnr,.rn,aMoo'oC  if.      |i,.f  if  with  full  ktiowkvl-^e  of 

what  I  have  done  ho  rafily  ,1,0  .ut,   bo  will  be  e i.b  ro-l  to  bavo'eontrneto.1 

ong.naliy  by  „,y  ...goney  ;  for  ti.o  raiiCoa.ifujs  ,..,uiv,.!ont  to  an  orij^inal  uuthi  r- 

-Docs  not  YarwooJ  say  that  in~  his  lotfor  of.the  l.;ih  ho  toM  the  defendants  of 
what  he  had  done  ?      Hero  is  niiotlHr  ease  IVom  notes  to  I'ajoy   pi,.-o"  1 7" 

"  If  t!;o  prineip  I,  after  knowlc^^o  tijat  bis  orders  l.avo  been  vi'o!-.ted"hy  bis 
agent,  n  ernes  iMorelmnrii..e  purohas.d  by  hi,u  contrary  to  onkr.,  and  sells  tbo 
saine  without  M.;ni(yin,^  any  intention  of  dis.vowm..-  the  aefs  of  ,hc  a-ent  an 
mfereneo  jn  (avour  .,f  the  raMlieution  of  the  .ets  oi'  the  agent  may  ^.i,-!;  bo 
drawn  by  the  Jury.  '  '  j         j   "^ 

T,.,p!on^,  M.n,lat.  Xo.  ,;|2.  s.ys  :_'•  Si  aynnt  n  ,;,.  a^is  de  ce  qui  a  ^fe  en- 
fropri.s  pour  moi  .i  n.on  ii.su,  on  en  .lobors  dc  ines  ordros,  je  g;rde  le  silence  jo 
suis_cen.-c  cousctir  par  la  a  cc^que  I'.Haire  se  podrsniviv,  j'ai  tout  rutifie."  ' 

^\  h.n  sendin.^r  „p  n.,  ,i„,j„c  ,i,„  .defendants  o.^J.t  not  to  buvc  been  lucrely 
silent,  for  t-o  doi..^  they  may  be  held  toy.o/o-.s/,u>e  r„lff>lrv.  \    ' 

Ilercis  a  case  from  note  to  p,|-H,  Taley  :_"  WI.erc  bills  were  diawn  by  a 
supercargo,  whose  authority  was  doubtful,  for  the  purpose  of  purchasing  a  car'o 
the  bills  being  drawn  on  the  principals,  who  received  the  cargo  and  disposed  of^it' 
the  Court  said  :    '  Can  they  bo  permitted  in  a  Court  of  conscience  to  qucstio.,* 
the  authority  by  which  the  bills  wore  drawn  ?*  " 

Very  like  tf.o  ,  resent  case,  a  bill  is  drawn  io  buy  u  cheque,  the  drawees  are 
told  of  what  has  been  done,  and  receive  the  cheque  and  proHt  by  it,_tbc  Ju.y  ' 
finding,  as  in  (his  caso,  can  the  drawocs  escape  by  disavowing  the  act  by  whlh 
tbc  bill  was  drawn  ?     .\.s  to  adoption  of  the  agency,  if  the  agency  be  adopted  \ 


.        ■•',1T  <•«',»» 


8ri'i;KU)i{  coiuT,  ISM. 


888 


nn  od  .ptiuii  ol"  thti  wli^yjiSti ;  I'l.i  an  Act  oaimollw  iifririiiDtl  n«  to   Tiianmh«f 


iUrnuMM. 


0110  par 

KO  iiiud|n«p  Icnolohl,  UI..1  reject mTb^  (o  (lio'r.in.iiider  [172]  I'uloy.     TIiIb"  ''-^ 
Is  uliiioie|lit^r.|lly  ..vl,„t  In  siiM  in  I'lciidi  hy  T,n/,l„„>f,  Muiidut,  No.  fil'ft  :   "  lln 
iicto,  cri'^ljof,  lie  «  ur.iil^  ('tro  diviMc';  on  no  ju'iu  rupiirouver  jour  |»arli<)  ot  lo 

r.jetor  p<>»^r:|mrtic.     11  YnuL  iiuil  Hoit  ou  r.j.k'  pnur  lo  tout,  ou  npitrouvo  pour 
let^.",/'  * 

I  ^wJII,  t.:/1ic  «p  Home  of  tlio  fii.diiij:)*' of  tlu>  .lury  purticulirly  notiood  1»J 
tJclembiu^V  ouinel  iit  tlie  find  in}:uin(!iit.\  ' 

■-  •^>H"'-''**'*"'  ^'"-  •'*'  ''">  '^"'T  answered  '^yi''."     "  THio  ,lury  li;id  no  luHino.w 

to-do-tfiiH,"  Kiid  lln)  def'en  lanlV  coiume!  iit  tlio  finul  «r_'uiuciil,  to  wliioli  I  would 

fay  'wliy  not?"     'J'liis  liCtli  ((U.-stion  w:i.s  i>al  .to  tlio  Jury,  no  objection  bein;? 

,  made  by  tlie  defonduntf,  to' it.      If  llie'unswer  wiiW  unwarranted  by  evidence,  on 

u  hiotion  lor  n  now  trial,  it  misfit  bo  objccled'vt  • ;   but  liot  oti  tlic  preftcnt 

•tlintion,  nor  tliai  (or  judiiment  iinii  oUntnnlf  rerulitta. 

J*o.  fi.-^"  Inlbrminp;  tbeui  in  effect,  etc."  "  TUKj  finding  Is  in  fivour  of 
♦lie  defendant.s,"  Haid  tbc  counsel  foi;' defendants.  I|^|^  to  bo  observed  that  Ibo 
15tli  July  is  alone  referred'  th  Lcro  ns  tlic  time  of  llio  actual  trnnsiniHsion  of  tlio 
cliequc  by  Yurwood,  witb  Imh  eiplaininp  to  defendants  tlicl^v  fuftbcr  Hian  ns  per 
K'tter  of  tlio  litli.  Jt  is  t(.  be  observed  also  tliat  wben  thi?  question  or  item 
was  drafted,  tlie  letter  from  Toronto  of  tlic  lO'tli  from  Yurwood  was  not  known 
to  plaintiffs. 

No.  1)  "is  not  a  finding'  in  favour  of  plidntiffs,'' said  defendants' counsel  at  tlio 
final  argument,     «'  After  being '  so  '  iuforiiiod,  defendants  got  tlie  cheque  cashed," 
is  ,vory  different  from  "  after  defendants  had  bten  made  nwarc  of  tlio  tran»- 
nction."     'So,  refers  to  Yarwood's  letter  of  the  15tli  and  to  No.  C  of  ques- 
tions to  jury,  nn(!'to  notliing  el>c,"  said  counsel.     This  latter  part  must  bo 
admitted.     I  8u.specf  that  that  was  uiji  which  was  in  the  mind'of  plaintiff:*'  coun- 
Kol,  ignorant  then  of  the  letter  from  Yarwood  of  the  iGtli  from  Toronto.    -        .. 
,  IJut  the  eleventh  finding  is  not' confined  or  particular.     It  is  submitted  to' 
by  the  motion  lor  judgment  iion  ohslniiiv  nndivlo,  and  judgment  is  now  asked 
by^defendaiits  upon  the  verdict  generally.    *\Vliat  did  the  eleventh  question 
involve?     Had   Torrance  &  Co.  reason    to  bv^lievc,  from    anything,  that  tbo 
cliequc  represented  the  proeced.s  of  tlie  draft  of  the  17th  July,  18l>7,  and  that 
the  draft  was  only  dif-eounted  upon  tiie  faith  that  they  would  accept  it?     That 
i-i  what  it  involved.  •  JJefereiicc  is  not  made  to  the  letter  of  tho  15th  in  particu- 
lar as  means  of  knowledge  po5-scs'.cd>y  the  dcfl.iulants.     The  letter  of  the  IGth 
had  been  discovered,  and  its  absence,  and  tlie  .«o-ca]l(  d  suppression  of  it  charged 
and  the  jury  find  at  the  end  of  the  case  ihU  cl^ivonth  finding,  viz. :— "  We  arc  of 
opinion  that  the  defendants  had  reason  to  believe  that  the  cheque  w.ls  the  pro- 
ceeds of  the  draft  of  tho  lutli  of  July,  ,nnf  ihit  .v/*/,/  ,hnft  mts  di»co„iittd  ujnn 
thi/ailh  that  th/,n(l<nif.s  iro^ihf  accij,t  It."     «'  The  defendants  are  bound,"  Bays 
plaintiffs'  counsel,  "  to  have  known  of  the  contract  with  Yarwood,  and  by  the 
act  of  -cashing  the  cheque  they  bound  theinsclvey  to  accept  the  new  draft," 
There  is  no  iiiconsistency  between  this  eleventh  fiudtSgjind  the  sf.\th  one.     No. 
C  confined  the  jury  to  find  as  to  what,  at  the  time  of  the  actual  transmission  of 
the  cheque,  Yarwood  aaiJ,  or  explained.     The  ch  que  was/only  once  transmit^ 
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itjral  icDdflr  note,  wore  n.cQn«  Rottin  Iron,  iho  cheque. 

rtw  can  the  Court,  upon  the  verdict  and  evidence  in  .l.iHCHc,  mv  that  defen- 

.r  T.  T  .  ..     .     ""''"'""'•'"•      •'»«'^"  i«  H'c-  verdict,  reading  r»t.llv  ««  I 

«uch  n-  I  hove  U.»ore  mo,  no  moiion  for  «  new  trial  bcln-r  prcHeuted  ?       . 
The  vcrJict  on^U  to  bo    uffirnrntive  or  neualive     The  o,m  i„   ,.-  .  • 

^'Sr^rr""";;:- '' \  -^'^  --  ^"  ^ ce:;a:;:hut?:r ir; ; 

opinion.     It  .H  well  Icnown  that  ,vitne,«eH'  ,„„ro  opiniunn  „h  to  fact,  will  u.o" 

vcdctof  a  jury;  .t..  .rrcv,«able.  -  A  jury  ntateH  itH  opinion,  and  are  ankcd 

H  the  last  find  Mir  po«Mble  by  that  jury.  Thoy  know  that,  „„d  that  they  will  b« 
d-scharged  and  d..M.lved  upon  the  recording  of  .heir  verdict.  Their  opinion  N 
fixed  and  .nyariable  fro.  the  nature  of  thi^..     They  are  twelve  un  7"  Je 

eleventh  finding  ,8  certain  enough,  and  affirniuiivo  enough.  ^ 

VV  e  think,"  h.18  been  taken  over  and  over  njrain  Oh  a  verdiof      T  '.i     i    » 
case  .ied  against  the  .Ktna  Insurance  Co.panyf  f:  Z::^""'     '"  ^''"  '""^ 

MVc!:oof'opi„!o' •"'  '''""'""  "^'"'"^^  strong  as  the  exprcaion  here, 
"We  are  of  opinion,"  was  the  finding  of  the  jury,  p.  206.  iol    2   L  C   R 

yet  itwaBaecopUd  by  all  as  a  good  finding  ^  vol.  -,  L.  t.  R., 

In  sales  vendors  are  often  held  in  fraud  from  having  had  reason  to  believe 

loir  to  b:i;::ri;r  '"•  '""^^'  --  ^'^"  "^'^  *-  ^--^  ^-'  ^^--^  ^^-^ 

ir'in  settling  a  sp^icial  verdict,  any  difference  ariae  about  a  f«ct.  ^Ae  opinion 
of  the  y„  „i,„^  .„j  ^,,^  f^^  j^  j^^^^^^^  accordingly;  i.  ,  .ccorJiug  to 
Ae  jury -8  opiniou-?,  Taunton.     Tidd  Pr.  "ccoruiiig  lo 

tiof  nT''ii'"''  ^'/'"'^l"  T '''"'"  ^^  J"""^  '^ ''""  ^''«  J»'y  •»<»*«  <>»»!'<'  y^^^' 

t.on_  over  the  ma.ters  of  fi«.t,  and  that  g.e  Court  ha«  none  (where  Iherc  is  no 
motion  befor^i,  to  sot  asido  the  verdict  for  inconsistent  fiic^ngs.  or  as  icing   ' 

The  verdict  in  the  present  case,  if  not  uncertain,  must  stand,  and  bo  applied 
Wh.»r  •!  t  ""  ''"  ^^"  judgment  «o«  obstante  veredicto  being  dismissed). 
Whether  U  be  certain  or  uncertain  the  defendants'  motion  for  judgment  in  their 
fa  our  cannot  be  granted      Why  should  defendants  get  judgment^utored  up' n     ' 

wnt  to  be  deternuncd  h.s  not  been  determined.?     If  a  verdict  be  uncertain  in  a 
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ca«  like  the  prenent,  the  Court  oannot  di.poM  of  iho  com  upon  It,  but  muHt 
order  •  new  trial.     If  «  tordiot  be  ambiKUouii  or  uneortain  judKinout  MbutI  not " 
fnm  upon  it,  but  «  ven/rt  dt  novo  ahall  bo  ordered  :   1  Huuiidem  Fl. 

Any  court  tuking  f.^cir>vvleir%f  •  vordiot  would  hate  to  order  »  now  (rial.  1 
^  ought  to  make  the  ^'rdict  atond,  if  I  can.  I  ace  corfalo.y  in  the  jury'.  finJInKa, 
»nd  to  awlfig  I  nnynhal  the  defcndanta  cannot  got  judginunt  in  their  favour,  for 
the  verdict  w  agai</Ht  them,  and  in  favour  of  pluintiffH.  Finding  «a  I  do  upon  both 
motiona  >y  tf|6/^efendant«,  I  pronounce  f(,r  (Ire  pluintiffa'  motion.  I  may  bo 
wrong.^^My  jiijlgmont  can  bo  curried  to  aj.p^ml ;  if  wrong  in  ao  far  aa  dia- 
iwamg  of  defondanta-  firat  motion,  aa  it  baa,  defenduuta  havu  «  retuedv.  aa  in 
Tilatone  and  (libb.  ^  ." 

The  following  wna  the  judgnicnf  of  (ho  Court :        - 

•'  The  Court  having,  heard  the  parties  upon  the  fii^t  motion' by  the  d^'fcndunta, 
that,  notwitliatanding  the  verdict,  Judgment  be  rcnd.rod  in  their  lUvour  in  thix 
cause  ;  oIho.  uiK>n  the  Hocond  moU9n  of  defendants  for  judgment  in  tj.ctr  favour 
upon  the  verdict,  pleadings  and  evidence ;  also  upon  plaintiffs'  motion  for  judg- 
ment in  their  favour  .upon  the  verdict,  pleodings  and  evidence,  had  upon  tho 
merits ;  having  nud  tho  record,  pleadings,  evidence  and  verdict,  and  deliberatid 
thercupoai; 

ConMt»ing  plaintiff*'  allegations  sufficient  in  law.  doth  rej^t  defendants' said* 
erst  motion  for  ju.lg„.ent,  notwithstanding  the  verdict,  with  costs  W-iinst  defcn- 
dants.  \  \ 

Considering  tint  ju(i^ont  in  favour  of  defendants  upon  tho  verdict^  pleadings 
and  evidence  cannot,  and  ought  not  to  be,  doHi  reject  defcndo/ts'  snid  second 
motion,  to  wit  for  judgipent,  in  their  favour  with  costs ogoinst defendants; 

Considering  that^  the  pleadings  in  this  Oouso,  and  the  evidence  and  verdtet 
sufficiently  8u>.(ain  tho  plaigiiffV  allegations ;  seeing  the  snid  several  motions 
for  judgment  on  the  vordiot;  and  that  the  defendants  arc  not^entitled  to  judgment 
in  their  favour,  but  that  praintiffs  arc,  and  that  plaintiffs  have  established  their 
claim  as  made  in  this  cause  against  the  dcfeddnnts,  vid  the  plikfntiff^  are  entitled 
to  judgment  in  their  favour,  doth  grant  plaintiff*'  ^lid  motion  for  judgment  in  ' 
their  favour,  as  made;  and  it  is,  in  consequence,  a.ljudgcd  tliat  plaintiffs  do 
rccoTer  from  defendants,  jointly  and -severally,  the  mnfrW  «10,005.20,  with 
interest  on  810.000  ftom  17th  July,  1867.  and  on  $S.20  from  14th  December, 
loC7.  '  '      I 

'    .  Defendants'  motions  rejected. 

J'Mntiffn' mt  tH)n  for  judgment  granted. 
Alrachan  Belhunc,  Q.C.,  for  plaintiff.  . 

.    Jfon.  J.  J.  C.  Abbott,  Q.C.,  co\xnbfil 

^t«c7«r>,  il/i>,m<{;?o*/,  for  defendants.  '         •         ' 
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ThU  w,.H  nn  liyftlioriry  ncl'|..r>  bmcj  on  ttiu  f  ictw  ui.,1  ciivuiLanoo*  di«. 
clunotl  in  tlio  ri'iii.iik^  iircoiuiH'l,  ] 

ir.<r/i/«,  rorpliiiniiff:— Uyinorrj;i;{oconfiMcto('.tlio  7tli  or.lul^',  jsil,  bcloro 
-  Lncombfl,  N.  I».,  tUrj^tnm  n-rtliol.t  KMiltoa  •  fiowcr  to  UuIod  Guy,  of  ou 
iinniMl  lilorcnt  of"  XI 00.     They  wero  nii.rri.d  the  noxt  day.  ^ 

it.rlhelot  w-iH  i')r..i..iot.,r  orwiHaift-,iro|K«rly  in  Si.  P..ul.Strwt,  wiid.  beami^ 
l.yrH)tli..cttU.d  lor  iho  dowor.     It  W!W  *.ld  l.y  tl.'o  Hl.oriff  on  tlic  lT.iIi  If  January 
KSJ!»,  toOlMor  Ikrtluk.t,  for  £1,0(10.1 5.0  ;  ,,nd  by  tlK.j.idxnunt  oflliK.ribmmu 
<-f  tbo  2!Hh  of  July,  IHIJ,  i717.0:H  wan  collocntod  to  Williun,  Mcli.to.h,  hub- 
j.'OttotlK,  coudiiion  or^ivi.i;^  k<^h\  nnd  Hufficiont  «urotio»  tlial  tlir  purohaKor 
would  never  bo  troubled  for  the  R.iid  duwcr  to  tliut  extent.     Mol.it.wli  having 
died,  bU  oiecutor,  iVTer  Wurron  Deaso,  gave  the  n-quiiito  sinvtyilup,  wbioii 
wa«o»ocuttMl  iM'JoreMr.  .JuHiice  c;  do  on  tlio  Stii  of  Ai^n-t,   1841.     Hy  tlii* 
bond  Jlu^b  Taylor  ni.d  (he  »aid  Deawo,  individuully  nnd  imrH.m  .lly.  booaiuo  joint 
nnd  «cvendHun!tieN,  mid  b..ui.d  iboniwlvcs-ti.wiirdi*  Olivier  Jirtliekt  lo^'uaruntto 
nndi  iiid.niriify  biiii  from   all  t)roul;lo  by  reason  of  llio  dwwi.r  Ut  |lio 'extent  of 
Alelnto»Ii'H  c.illocalion.     Tlic/inarria^jo  contract  wuj  dulj-  nfri-tin-d  on  tJie  intb 
(if  July,  1814,  nnd  tlio  net  of/dur.Hysliip  on  tlic  'Jlind  of  Oetobor,  11^44. 
_^l{.iij.iuiiu  JJji!rtIielut  diinl  on  thulith  ol' Nwcmher,  1S47,  uiid  lii*  widow  HUed" 
Olivier  «ertlielot  by|«)l  I.ecariiy  f;>r  XStJ.fl.S,  bciisg  tbc  |iroiK.iti.ui  ofbcr  d-.wer 
for  two  years  from  the  I.Jth  November,  IBfi-',  to.  the  l.Jth  of  November,  18t)4, 
cliarKeabio  to  the  collocation  in  favour  of  McIntoHb;  the  other  crcditora  collo^ 
rated  under  the  8  inie  condition  Inviiiir  »II  pid  their  proportiouH.     Mr.  Bertlielot 
jraitl  the  uuiount  with  the  cOhIh,  nmouiitiii;r  to  £7.1II.C,  formin<;4rt  all  £34.0.2. 
--^cuMc  Wi.8  proprietor  of  two  hts  of  land  in  Cote  Sf.  Catherine,  wliieh  bccanlo 
liypotbeeattd  under  tlic  judicial  liypoth-e  carried  by  the  ^UfclyHhij&     By  deed 
of  donation  of  the  21. t  of.MMy,  IS.'JI,  Griffin,  N.  P.,  lic|gnVe  tlicnii  to  bis  two 
daughters,  Amelia  nnd  M  .til.la  J>o.a>ie,  the  def.ndants  u\  Ihts  cause,  with  the 
condition  that  they  sli.)uld  Mipj-ort  him  nnd  bis  wife  in  a|loeent  nnd  becoming 
niannor  until   their  dienase.     Deaso  died  a  fjw  years  nUer,  leaving   bi.s   two 
d  lUghters  as  ]m  sole  lieirjt,  and  they  ncv  r  renounced  bi.s  SMtSeession. 
■'My  his  action  Mr.  Jlorthelet  has  sued  the  defindantH *|(ypothecarily  as  the 
owners  »nd  jM.s-e.swrs  of  tUe  two  lots  of  land  above  m  nlianed,  for  the  recovery 
•of  the  HaUsum  of  £94.0.2,  foV  fcbieh  J).us«  was  bound  to;  indemnify  him,  and 
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Tlin  clil'utitinriU  liivo  ploa.lcj  liy  »'«i!ci|.t^i  :^Ut.  i'||,,j  i|,„y  w.iro  not  iit  tlio 
llmo  of  tliii  in*lltuil.Hi  of  iho  uotiun  Iho  owtiur»aiiJ  p<L«)4A)r»  of  tliu  lot  llr-.ll/ 
di'^x-ribcil  ill  tl»<  JcolnMliori.  ,'         1 

iii'l.  Thiit  th'^y  kIimiiI  1  liivo  hocii  cii^l  Into  tliu  ItyUjti.miry  iiollon  In  Wiin- 
rmily,  nnl  tli^it  tli.i  |)l  lititiir  li m  no^tllmr  uoiimi.  ' 

.'lr.|.  Tliit  iho  \hw\  U  not  ri  }i|.|iciiil  IxmvI,  „ii.1  n.t  o'»u»  lining  nny  .|<Mjii|.«iwii 
of  pii.jMify  tli)|  not  iTftlo  liny  li\|,<illito, 

Itli.  Tli.t  iht-y  IimI  I»>«ii  ill  ,)  it'll  |><m.<H}'<4iMi  in  -jt^A  \M\  sliioo  tiio  iXxt,  iluy 
of  May,  I  Mil,  mill  liiitl  iici^iiriii  |)rt'«oii|itiiin. 

.■illi.  rii.it  .>rii.  ll>-illu'|.t'«  rumiiiuiiiiiiHi  t<»  Iho  o»iiiiiiiiiiity  of  pro|..r«y  lij. 
tv«v  n  li.r  ml  h-r  ho  Im.ldii.l  w  ^  ill.'^.il,  Ihi-i  lu'<'fn  uii'l  null. 

(ill..  TImI  Ih-  |.l'iiiiti(rin.|  bviMi  p.i.l  l.yJIii.;!,  Tiiyl-.r.  wJ,«  |,.„!  rrc.ivi-l  tlio 
colii'dilion,  mill  wii.*  h  iiily  rt>|,c)|i»iblc. 

Tlin  phhititf  iiffiWur.'.l  lilt  llio«J  cicopltrini  ;<onorully,  cxoopt  tlio  fnuiHt,  to 
Whifli  lir  un-w.-r.M|  .iH<cially  that  ill  >  iloliinil.int.  ||,.,1  „„t  Ih'o.i  in  |MH«,wMi„ii  in  ^m\ 
f-ytli,  and  that  tlirv  wcru  liable  an<l  bound  in  the  Bainv  inann.r  mid  to  lh«-«.iin5 
ostoiit  UH  tlunr  lali-  >;itlii,r,  and  c.iild  not  tluTcforo  ncnuiio  prc-icrlplion. 

Til.)  plaiiititr  a-li^  ft.d  ili.it  the  dHoodiihts  were  not  i;i  iKmsWfiofi'  of  the  lot 
flr.«liy  d.^oiibt-d  at  ilio  lime  llio  action  was  i.iHlitutcd,  iind  lio  conwquontly  dlM- 
Conliniii'd  lii^  aclioii  niili  respect  to  if. 

Tlio  (kHiMlunlrt  liuvo  on  tluir  part  ndiniitcil  that  their  father,  I'eter  VVarnii 
iXiaxo,  iliod  intt-tat.',  and  tlmt  ih.y  were  IiIm  sole  liuirM. 

Tlio  defeiiduiilH  havo  primd  fh-it  the  plaintiff  wm  paid  tho  amount  j£l  fi.r 
by  .Mf.  Taylor,  the  co-pK^unJir  the  bond,  but  with  hubro;.ati..n ;  they,  howV 
ever,  fiiiUd  to  prove  rtVat  ho  was  oione^  re^ponhibie  h.r  the  debt,  and  It  iai  \n 
evidence  that,  the  ci4!(«ition  \si\n  received  by  Deacc. 

The  plaihtiir  uttbuiiitvfi  the  followimr  le.^al  propomlions  ; 

On  the  2i,d  Kwj.tion  :-<Tlie  phamiff  hiw  not  loM  \\\^  riulil  to  be  indeniniHud 

.  by  i^iiliuK  to  cirtl  in  tho  defendant!*  in  Warranty,  and  thoy  are  liable  unless  tliey 

prove  thatu  luin.ient  ifround  oj"  drfonee   to   ^h<.   Beithelot's  action  existed', 

which  they  c„„|,l  have  availed  tlieniselv.s  of.     The  phiii.lilf  had  the  option  b"- 

jt^ccn  an  acti'-n  in  warranty  and  an  action  to  bo  iiidenMiilicd  ,  and  his  present 

action  is  tlienfore  ooneetly  br<.u;^hf.     Civil  Code  L.  0.  Art.   I.'c'O.     I'othiei- 

Vente,  Xos.  ion,  .|l(i.  '  .       "  ' 

On  the  :^rd  Kxeei-tion  :-Th(ro  arc  three  kipdsTff^MiStyship;  oonventional, 
loijal,  and  judicial.  The  latter  is  that  ordered  to  bo  f,Mven  by  the  judgment  of  a, 
court  or  judicial  a-utlioiity.  Judicial  suretyship  is  entered  info  before  a.  judjio 
of  the  Court  which  ordered  it  to  Im;  given,  and  the  bond  remains  of  record,  A 
JudicKil  hypothec  tvsulls  from  the  act  of  suretyship  judicially  entered  into, 
without  It  bein-  nece..<sary^  describe  it  in  any  property  :  when  entered  into 
before  1812,  it  .iFects  all  ptojj.rly  held  by  the  surely  at  the  time  or  acquired  b» 
him  Mnce;  when  b,  tween  18H  and  18«0,  all  property  possessed  ^t  ihe  time 
and  when  since  ISOD,  such  properties  as  bc'long  to  tho  surety  and  arc  dcsc*ibcd' 
in  a  notice  fyled  and  registered  in  the  registry  office.     The  bond  in  qucstib'n  is  ■ 
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lliercfore  a  judicial  b<  nd,  Icariii!;  Iiypothco;  jind  as  Doaac  was  the  ownor  at  (lio 
date  of  the  bond  of  the  projorty  d(«oribed  in  the  declaration,  it  became  and  in 
hypotbecatod  thereby.  Civil  Code  li,  C.  Art.  1930,  2034,  2035,  203«i.  rothior, 
Oblig.  No.  387.     Ancien  D.nizart,  Vo.  Ojiution,  Nos.  3,  12,  14.        / 

On  the  4th.  Kxception: — Tbu  prescription  6f  tou  years  is  given  to  third 
parties  who  acijdre  and  liold  in  good  faith,  aiid  it  lijjcratos  thorn  from  all  hypo- 
thecs upon  tho  property  so -ac(|uired  and  held;  but  thi.-*  liberation  is  only 
acquired  for  debts  and  h}potlicc8  for  which  .«uch  third  parties  arc  not  tlicmselves 
J  liable.  Where  ti.ey  are  liable,  nu  preset  iption  can  be  ac(|uired.  Tiic  derondants 
■  are  the  heirs  of  their  aiiteur,  as  renunciation  is  never  presumed ;  and  as  such  aio 
personally  responsible  for  all  his  debts  and  liabilities.  They  oon-sequently  ban- 
not  claim  any  other  prescription  than  that' which  Dease  could  have  invoked  him- 
self, or 'the  prescription  of  thirty  years;  and  this  prescription  has  not  yet 
accrued.  Tho  defendants  cannot  thoroforo  avail  them'solvos  of  tho  prescription 
invoked.  Civil  Code  L.C.  Art.  607,  651,  735,2251.  Pothier,  Successions, 
Ch.  ft.  Art.  2,  p.  I.     Pothier,  Prescription,  Nos.  112,  113,  126,  128. 

On  thjB  5th  Exception : — Fraud  is  never  presumed,  pnd  must  be  proved.  No 
proof  was  made  that  the  renunciation  was  fraudulent,  and  its  validity  is  there- 
fore unimpeadfied.     Civil  Code  L.  C.  Art.  992,  2202. 

On  the  6th  Exception  :-i!-The  co  stirety  on  paying  the  debt  has  the  right  to 
be  subrojiated  in-  the  creditors'  rights,  and  he  can  exorcise  them  against  the 
principal  debtor  for  the  whole,  or  against  his  co-sureties  for  their  equal  shares. 
Mr.  Taylor  having  paid  tho  debt  and  obtained  subrogation,  was  therefore  authtfl-- 
ized  to  sue  in  the  name  of  the  creditor,  and  is  entitled  to  recover  the  sum  ho 
paid,  or  such  portion  as  the  defendants  are  liable  towards  him' for.  Civil  Code 
L.  C.  Arts.  1156,  1950,  1955.  Pothier,  Oblig.  Nos.  446,  556,  359.  16  L.  C. 
Larw^Rep.  p.  482. 

The  plaintiff  would  remark  in  concluding,  that  by  t|ic  bond  .Mr.  Dease  indi- 
vidually and  Mr.  Taylor  became  the "suretio?  in  favour  of  Mr.  Berthelet,  for  the 
bbligation  entered  into  by  Mr.  Dease,  in. his  capacity  of  c<ecutor'  of  holding 
him  harmless  from  the.dower.     3Ir.  Dease  as  executor  was  thg  principal  debtor ; 
and  Mr.  Dease  individually,  with  Mr.  Taylor,  were  the  sureties. 
.^  "C  J.  Bnrthp,  fi)r  defendants :— This  is  an  hypothecary  action  founded  on  a 
bond,  executed  under  the  following,  circumstances.     Plaintiff  became  purchaser 
at  sheriff's  sale  in  1839  of  a  property  affected  by  dower.     Opposition  was  fyled 
by  plaintiff  to  the  distribution  of  moneys,  setting  out  dower."    One  Mcintosh 
was  collocated  for  £717.0.8,  and  before  the  distribution  was  perfected  Mcintosh 
died  and  was  represented  by  P.  W.  Dease,  as  executor. 
/        The  judgment  of  distribution  ordered  that  the  £717.0.8  should  only  be  paid, 
on  security  being  given  to  the  plaintiff,  O.  Berthelet,  that  he  should  never  be 
troubled  by  reaiion  of- the  dower.     On  the  8th  August,  1844,  the  bond  sued 
upon  was  executed.     This  bond  may  be -considered  a  bond  given  by  Dease,  in  his 
cirpacity  of  executol  with  H.  Taylor  as  a  surety  in  addition.     The  bofd  also 
contains  the  woird  ^'  personally  "  as  applicable  to  Dease,  and  a  question  may  arise 
^hether  Dease,  is  also  a  stirety  personally,  as  well  as  executor.     If  so,  there  are 
three  sureties :  ihe  bond,  however,  is*, only  signed  by  Dease,  executor.    It  will 
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bo  also  remarked  that  the  bond  is  only  to  the  eitcnt  of  £717.0.8,  and  for  no 
int^e»t  or  Ihrger  »um.  After  this  bond  was  8^^ncd,  the  £717.0.8  was  received 
by  Taylor  from  the  Mhcriff  (ace  his  evidence),  and  it  does  iTot  appear  that  it 
ever  came  into  the  executor's  hands.  It  also  appears  from  the  Evidence  that  he, 
I<'!/or,  paid  the  interest  yearly  from  the  time  the  dower  became  open,  say  for 
nearly  twenty  years.  The  .uit  is  for  two  years'  interest,  lyid  is  directed  aRainst 
property  which  was  owned  by  Detm,  penonul/y  at  the  date  of  the  execution  of 
the  bond. 

The  1st  (juestion  is,  Does  the  bond  conf-r  hypothecary  ri^ht,  sceinp  no 
property  is  mentioned  in  it  ?  The  defendants  consider  it  a  recof-nizance  merely. 
It  18  not  a  judicial  act,  but  a  mere  voluntary  «ndortakin«  between  O.  Berthelet 
and  the  sureties.  See  Reu-istry  Act,  Sec.  12,  Subsection  3;  Sec  45,  Subsection 
-;  bee.  47.;  This  last  distinctly  says  that  any  judicial  act,  to  carry  hypothec, 

must  awardJ«  sp.r,-fr  sum  of  money.  -^,  ■ „ 

The  2nd'(|uestion  is,  if  the  bond  creates  hvpothcc.  can  it  iiflFect  the  property 
ot  Dense  perKomlh,,  seeing  it  is  signed  only  by  Deasc  as  executor.     If  the  word 
personally  "  is  taken  as  binding  Dease  himself,  it  might  be  said  he  was  only 
personaffi/  bound  and  not  Kis  property. 

The  3rd  question  is  prescription.  The  defendants  hold  under  a  good  title 
(see  adn.issions  and  declaration)  for  about  fifteen  vears  in  gocnl  faith.  The 
prescription  of  ten  years  will  apply,  and  if  bond  is  a  hypothec,  it  ought  to 
have  been  registercd^by  renewal  under  sec.  49  of  Registry  Act. 

The  next  question  is  as  to  the  payment  and  subrogation  (the  subrogation  is 
not  tyled)  of  Taylor,  one  of  the  sureties,  who  is  the  real  plaintiff.     Berthelet 
could  transfer  to  Taylor  no  greater  right  than  Taylor  himself  possessed,  that  is 
on  payment  of  the  debt,  to  claim  from  bis  co-sureties  their  proportion  of  what 
Taylor  had  been  obliged  to  pay.     The  bond  is  signed  by  either  two  or  three 
sureties.     If  by  three,^'aylor  has  a  right  against  each  for  one-third,  and  if  by 
only  two  then  he  would  hajre  the  right  to  recover  half  from  that  person  who  is 
clear^  Dcase's  executor.  It  WQuld  appear  just  that  Taylor,  before  he  could  recover 
anything,  should  show  that  he  paid  over  the  mo%y  to  the  executor.     In  his  evi- 
dence he  declares  to  have  received  it,  and  more  than  doubtful  if  be  ever  paid  it 
over.     The  fact  of  the  dower  coming  open  so  soon  afler  he  received  the  money 
with  the  other  fact  that  he  himself  had  always  p. id  the  interest,  would  warrant 
the  behef  that  the  money  never  left  his  hands.     It  appears  that  the  bond  does 
not  indemnify  Berthelet  for  a  greater  sum  than  tloY.O.S,  th.,t  is  the  amount,  of 
thecap.tal  and  the  dower  having  come  open  in  1847.     There  has  been  already 
paid  u  larger  sum  than  the  amount  for  which  the  security  was  given      The 
defendants'  pi^tension  therefore  Ts,  Ist,  that  the  action  is  bad  as  an  hypothecary 
Iai^  /t  "^"'""'  ^''"'^  personally,  or  against  his  property  personally. 

3rd,  Bad  because  one  of  the  sureties  had  paid  tlH3  debt.  4th,  Bad  from  prescrip- 
tion.  The  5th  rca.son  docs  not  exactly  affect  this  suit.  Tt  is  that  the  bond  is  in 
^effect  now  null  and  void,  as  it  guaranteed  no  greater  s.un  than  Kl  17.0  8  and  this 
amount  has  already  been  paid  by  the  sureties,  and  in  fact  more  has  bcJn  paid  to 
tfiis  date  by  about  fourteen  per  cent.      '  ' 

The  Court  took  time  to  consider,  and  rendered  the  following  judgment : 
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t'niisiJcrinir  t\ud  by  n  judgment  of  .li>tiibution  romlcrcd  on  the  29th  July, 
18M,  by  flic  Cdmt  of  Qnwu's  Bench  in  the  distcict  of  Jlontroiil,  in  a  certain 
CMUso  nn.ltM-  flio  nuinl.cr  Xo.  8«,  therein  Au-ru^tin  Cnrdinal  was,  i-bintiff,  Jlci- 
jiiM.in  I5.ith.la  was  defeiidaDt,  and  the  pre-ent  jilaintiffand  divers  (Hhor.s  wer-i 
<'P|.os,Mit^.  iIio'm.ui  ..f  .CTIT  Os.  Sd.  cy.  of  the  pr.u'crds  of  the  sale  of  a  cerf;iin 
lot  ..r  Uid  situalid  in  St.  Paul  .Street,  w  the  city  .d  .Mi.ntreal,  was  eollucatc!  lo 
one  Wui.  M<-ri,f„>l,.  .M.hj.ct  to  the  o..nditi..n  of  j;ivinL'  good  and  su-flieient  -.,m  - 
ties;  t!i;it  fl,(;  ;,Mic!ia-or,  i!io  j.laintifl' in  this  caiisn,  would  tiever.bo  troubled  t) 
tli.it  e.Ntent  i;.r  or  by  r.MMin  .d"  the  coinrniional  dower.  C'/n.<istin.,' of  a  Mfe  le^  t 
(d"    Cl(M)   ey.,    printed    by    tlp'   s:,i.r  Heojaiiiin    fjertiieht    to    Id's   wil'-.    I>ni,.. 
Ili'.'Ue  (M.y.by  fbeir  contract  ..f  marriage,  passed  before  Mire.  P.  Laci.mb.'aii  I  iii^ 
coll.-a..:ue,  nntuies,  on  tlie  Ttli  d.-.y  nfJuly,  IS:;l-,  .„„1  ,]n\y  registered  a..cor  ii,,,- 
'  to  law  ;  ib,,t  ttic,eK.«e:itor  ..rtbe  said  Win.  .Melnto.l,,  who  had  dicd^pcndin-  iIk- 
.      pr.ioeiiii'js,  -ave  the  rr.|uisite  seeuiiU';   and  that  by  an  act  of  suretysliip  'juii;- 
fialiycnt.  red  intd  before  tbe  Il.-n.  Samuel  CJalo.one  i.t'thejudycs  of  thc'said  ( 'oui  t 
of  <^u•en•s  ^JJeneh.  on  ilio  Sth  of  .\ngust.  1811.  tbe  late  Peter  Warren  IV-.ise 
iiid   Hu.^h  Tayl.a-  became  bi>  joint  and  x.ver.d  sureties,  and  as  such" bound 
th.Mns.lves  towards  the  s,. id  plainliiK  Olivier  IJ.:.rtholet..to -uarantcc  and  ijide.,.- 
ndy  Iiim  frotn  all  trouble  by  iVa,-o„  „f  M.c's.nd  dower  to  the  extent  of  tbe  said 
collocation;   anrl  that  the  said  d'eler  W;,rren  J.>ea.<o  was  at  the  date  (d'  the  .sail 
tut  of  sui,ety.sliip  the  pmprietoir  of  the  two  Ic.ts  of  li.nd  described  in  the  deelar- 
!.tion   in  this  cause,  that  they  ^leubee.n.o  hyp..tbecatcd  fen-  the  fuililnioi.t  of 
the  obligation  enlered   into  by  him  as  M,eh  surety^  and  that  tbe  act  of  sun  tv- 
ship  -was  ro.zistered  in  the  County  of  .Montreal,  wherein  the  .said  {.roperties  we..- 
th'en  .situate,  on  the  22nd  of  Oetvi.er  IS  U: 

\ConMderiot:  that  the  .M.id  lienjamin  P.eithelet  died  on  tlie  14th  of  N-oVeiuber, 
1S47;  that  on  the  .said  d.-.y  the  dowser  above  ni.-ntioned  open.d  and  b.eanie  p.y 
ablo  to  the  said  D.n.o  Jteieno  (iuy;   thu  sbo  .eno.n.eed   to  .beV.nMnunity'i.f 
propn-lyihat   ha.l  exi-!ed  brtwe.M.    ihein  :    that   tin;   prop.-rty  .s,,ld   tothe  .sail 
.     plamtiir,  Olivier   l}.-rtbelet,  was  i.nd  'is  liypofbooated.  and  alleetod  th.Telor  ;  ih.r 
the  proportion  eb..i---e:.ble  to  tbe  eoib,,. ,ti.)u  in  f.aMur  of  tlu  said   Win.  .Mefi, 
tosh  is  .a;5  Os.  Id.  per  annum  :  th.r  oft  the  I.Stb  -d'  XoveinCI^r,  ISCl,  all  ti,.^ 
Jiri'cars  of  the  s-dd  life   rent  had  b-en  plid,  :<-xe.'-piin-  the  sum  ol"  X'-^C  (Is.  8d., 
bein^  for  two  y.-.is  of  the  pr..iMirt'io.i  d.ai-eil.le  to   the  s-,id   Wm.  .MeTntosb! 
•which  hisle-al  n-pi-esentatives  m-Jeeted   to  p.,y  ;   that  tb.<  ,-.id    Dame   lleiene 
(J.iy  instituted  ail  i.ypoib,.eary  action  „o-:dnsf  the  proent  plaintiff  as  possessor  of 
•tbe  pioperty  .sold  u!,„„  (be  sai-1  l.ite  I'.,-,.j,..„iM  IJerfboJet,  i;,,-  the  said  balat.co  .d' 
CSG  Os.  Sd.  :  .and  that   the  said  01ivi..r  IJ.rthel.>t  M.ere.ip.a.  paid  her  the  .sdd 
sum,  with  the  sum  of  L'T  l!)-.  (M.  lor  eo^ts,  f,.n.iin-touyiher  that  of  l-Ol  0.s.  2d.  : 
Considering  that  the  ,sai,l  I^^e  I'eter  Warren  De,,-,.,  by  d..<l  ofdonatioTi ^-s- 
cd  before  .Mtro.  J.  V.  (ITiHin  and  his  c-dlea-.u',  notaries  on  the  il.sfof  Mav, 
18.>1,  gave  the  has  of  land  de^crib.-'d  in  tb&said  dedar.tion  in  this  cau.se,  ajd 
hypothecated  as  ^foresaid  Inr  the  fnllilinent  of  bis  obligation  as  the  surety  <d'  tlie 
legal  representatives  of  the  late'Wm.  Mclnto.dMo  the  .said  defendants  ;  that  jic 
f..ibse/fuontly  died  ii,.festat..,  leavim:  the  .said  defen.hints,  who  never  renounced 
bis  .succession,  ,1s  bLs  sole  heirs,  and   tJ.at  tbe  .said  defe.ol.-,.nfs  as  such   heirs  art 
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.    eousi;,ori„,  that  .,.0  s    ?     ^^     ^  :;  "  '';■  ^'^^«^"  «^  ^-  ^--s :  ^  I 

«  --1  plaintiff  u.le.  th.v  co.  d   i,-  C ^Z^TT'  "f  ^  1^  '"'^'"""^ 

<^n.i.Hro,-c«.ovoroMe      l7  ?;  ;tr;     7'''''^'  '"  ""  '''^ ''"•"«;  *''"••'«  ^« 
that  tl.o  two   ..-.  .1  X    ::    " .        •.?""'■'  ""^  '^=''''  '''^^^  ^^-^'-'^^ 

<lorc„d,.n.s  were  at   he    i.      I^  .1  P"'"'"'"  "•'■*  "■"""*'':  "'^'»  tl-e  «aid  ' 

possession  or|lJii.,^:^;   '    '"''^""•■7-''  "''>*  -i""  .1-^  p.-opnetor.  i„ 

tlio  North  sido  of  Cote  8t  C .  h J^    i  : T'^'  ^'^  '"'"'  '"'•*  "'•  '''  ''"""^^'^  -       ' 
iVont  h-ss  the  width  of  t  e  r^^id       d    '.      .   """"  ""''^  "'"'"•^  "'•  ''-'•-1>«"^  i"     » 
cJ  in  ...c  rear  by  lands  o^t^    J '     'T'-'^^'  "'"'^""^^  '"  '^'^1^^'''  ''-"•J" 
-    '•«''J''nhe.saidCV.te8t   Lmrent   Mwl    ''^r   '•';'''''''^"''  ""'  '*''^'-'  ''^  ^l.e  H„c 
out  jruarantee  as  „,  the^ p, ,    ^    V       T  T  "''"'"  '''"  ''  ^''^^  I^-^-r,  with- 
^tone  house,  barns  m  d  hu  ;^'      ' """  ""*"  "^  '^'■^■^'  ^^■'^''  «  ''^^  «»o>T 

-iU.  interest  thLon  ,Von.  th  1  ^  ^^^rC'ls    >"      n'^  ^'^I'"^  ^"■"•^"'^'     ' 
*uit  as  of  la-st  class  in  Su,..<rior  C 1        ,    .    '      '  '  """'  1*""^  ""«^  <=»^t^  «f 

*'-  ir..n.  J.  J.  c.  Abb.,  ?:        ,f' ':.'-"^"""  V  ^^'-"  <=-'^  -  «-nted  to       " 
J-n.  .I.e  one  .,nal  h.u'of  the  r"  ?  "lir^'  'l"  H '''  T'  ''  '''''■  ''^ 
Y'",  rhc  ,>,-o„or,i.,n  calculated  ,,,on  the  sahl  sun.  on:-i;o"Vr'r''r'  '"'"    '■ 
cWer  payable  to  the  shM  Dan.o  IK^Ieno  Guv   •        1  f       ,"     ''  "'  ""  '''"'  °'' 

diatly  procedin,  the  14th  day  of  N    l^'l    r/      1>  '''V^^  ^-- i„.„,e- 

Mam  of  a  19,.  Od.,  I,,- theeo  f    I  '  '  '"^•''"''"-'  ^'-^'^ver,  the  said 

,--.st  the  present 'p^,      -ff  ;r^^   ii;;^;;'^'  "^;;"  -  ''3i'"^'--T  action  brought     " 

conden>„  thl  defendants  af  p  i;     ,:         '':''^  "-■""V""^  '  "'"^  "'"  ^''-^  ''«♦'• 
i"be,oredescri,.^Hn..nova.l^S^   ■;  :;r™^^ 

t"  the  said  plaintiff  the  said  s,nn  of  i-47  0        ,""^1  ^^  ''-"'b-  t..  pay  and  satisfy 
28th  day  of  .\,.,!I   IS,..  ....J   y!  ^\'  ^'^  '''■-""''  '"^-•^••'^t  'I'>>von  from  the 


28th  day  of  Aj.ril,  18,;(i  ^,«^|  ,  .;,  V  "';  ^ ";,"'."' /"te'vst  thoreon  fron.  the 
Court  distraits'iu'f.vo,^:;^.:"^  T;;^':;-;'  -"'•'-»  <^'-^  in  Superior 
unless  th.^y,  ,he  said  ^^Muti'T'  ,    "  ^^''^""'  "'"  ^'"'""«'^  a»»""H^. 

inny  be  spld  upon  a  cu,.tr.r  to  the  ,,^,,nJl^"     ^^  ^'  "  ^''"  "''^  "'•'*  *''^'  «"'"« 
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and  in  default^ of  tlifr  defendants  making  such  diluBiemmt  witliln  the  porioJ  of 

filWcn  dap  from  tifo  scrvico  of  this  judgment  upon  them,  thcTsaid  dlle  idiin'ts 

are  hereby  c^ndeimicd  pcrMonally  and  jointly  and  severally  to  pay  to  the  pliUntift' 

the  uforcwJiJ  sum  of  X,^!  Os.  I'd.,  with  intere-t  thereon  from  the  28th  day  ol 

April,  lJ^«lfunti4-pitid,jn\d  costs  "of  suit,  nstf  lust  class  in  Superior  Court 

(iU^^l•^li(t  in  favour  of  tiio  Hod.  J^tJ.  C,  Abbott,  tiic  attorney  of  said  phiintitV. 

■      \-       J  '  •  •  Judgiiieiit  for  plaiutitf. 

\  Jl'hott  d- Oirtii^,  for  p\liint\S.      ''     "'  .-   T 

JiitHith^nn  Jl'i(/7tVc,  counsel.  ^  '    >      '^'    "^ 

-       C.J.  i)HH/oi>,  for  defendants.  .,        '"  «■     . 

If  -  -  , 


MUNTflfeAi;,   1st  DEOK.MBKR,  18C8. 
KN-QLKrE  SITTINGS 
;^  (V'V"«l  T()RBAN(*E,  J. 

No.  am.     :      '-'■■■■  i 
\fUrnk°r  vs.  Norcau  alia.s  JVoro  et  ax. 


ItELi)  i-iTlmtjiroof  of  nimonr!)  current  in  tlii'  plaiittifT's  npiRli))nurhao(l  biTore  the  uWrriiijf  of  i-Un- 

dnroum  worcU  imputed  to  pUiiitilT,  mny'bt-  made  M  fliltlgation  under  tlio  general  ijii>ue. «  \ 

.        '    '-  ■»•,'*<■  r 

Tlie  notion  was  jor  damuffps,  by  ."-landerous  words,  charged  to  be  uttered  by 

defendants,  and  patlicularly  by  the  female  defendant,     Tlic  defence  wa.s  tl.e 

general  i.fsue.  ^ '         '      -  (,        '  -  *  *      » 

*    Thfe  -plaintifiF  was  at  ehijiietetan^  tli^^ witness,  Louis  Vincelctte,  w^as  under 

examination,  and  in  crg.'ss-eSiimination  the  following  question  was  put  to  the 

witness :  ''-    , 

;  "Etiiit^cela  preniiorc  fois  que  vous  entcndiez,  dire  quclque  cho.«e  sur  lo 

•  "  conlpte  du  demandeur  ct  la  feinine  GhiWlle  dont  vous  avvz  jforl(5  dans  vptre 

"  cxamcn  en  chef."       '         .  .    '  „  - 

The  question  was  ol  jcctcd  to  as  "  ilU'gale  ct  etran-.'ore  a  la  contestatioy*  et 

"  aussi  cii  {ititant  qu'ellp  tend  a  projivcr  des  fails  contrt'ijinc  personne  etrangtiro 

"jixjette  contestation"."     •  '  \ 

The  objection  was  ©vcrruled,  the  presidjng  judge  liolding,  on  the  authority  of 

Richanlii  *ys.  Rlchardx',  2  Mood,  and  Uobl  5.57,  that  ^roof  might  be  made  of 

rumours,  current  in  the  plaintiff's  nei-rhbgurhood  before  the  uttering  of  the  words, 

in  mitigation  of  damage.^.      V'tt/i'*Ko!^coe,'Ev.  at  Nisi  Prius,  525,  C,  A.D.  1?C(J. 

"     :  Objection  overruled^ 

J^raiKjer  it  Loravger,  for  plaintiff.      '  -'  ■  , 

/>ortt>«, />onoM  tf-6Vf»^Wo«,  for  defendants 

(.1.  K.)       ,..    "         ■•• 
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'        MONTIIEAL,  aSND  ()CT()BER,  1808.  »_ 

.     Cor<im  ToRRANCB,  J.  "'» 

•     ;  *  '  No.  1000.         .         *    ■  . 

\St.,hmme»d\t'BeauvaUvKDeM(m7ianif.'' 

\  IUld :-That  an  >ppltc«tion to  ox.mlne •  witneii .bout  to Ic^.^i.e  ^,OTlnoe,'  wtllnot  mknUH  b, 

\        ■     tl.e  Suporior  Court  white  the  nniord  I.  tcfo«  the  Court  *  R«v!«w  oA*«p  In3p"r^>^ 

\  roTWpn  of  M  Interlocutory  Judgment,'  .  y  ■""Bnj.u^q  *or 

y^ohidoux,  for  the  ilfendttnt,  uio^cd  for  leave  to  cxamiDe,  as  a  witnew,  a 

Primeau,  who  was  about  to  leave  the  Province  (under  Code  of  Civil  Procedure  ' 

Art.  240).  -An  affidavit  was  fylod  ID  support  of  the  motion.      •  '  ' 

lorangtr  for  plaintiff-.— fhe^sause  hto  been  inscribed 4)y  the  defendant  for 

" .  revision,  and  the  record  is  now  before  the  Court  of  Revision.  It  'would-  be  ncoes- 
saryte  have  oonimunioutioD  o^the  record  in  order  to  prooBcdVith  the  cjamina^ 
tidtaofthowitnelis,,      '^      *  \     .^ 

'     /a»6irfo«x  .--.The  case  U  been  inscribed  for  revi*ion  only  umn  am  inter! 

Jocutory  judgm^\  ^  I  cannot  b*  deprived  thereby  of  the  right  which  the  laW  ; 
gi«es  me  to  obtain  the  evidence  of  this  witne9,s. 

' ,  ToBBANOB,  j.-The  defendant  takes'  nothiflg  by  4. is  motion.     The  record  ' 

not  being  bofore'this, Court,  I  tjannotgraot  the  application.  '  1     ; 

■  .  _  „     .  "^      V         -    .   '.    Motion  rejected, 

//oran^er  *  Z/oran^er,  for  the  plaintiff.  .'  " 

,J,  E.  Bobidoux,  for  tbe  defendant.  y 
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MONTREAji,  221^0.  OCTOBER,  re6«, 

Coram  T^BBANCK,?Ji    * 

:  -  '  •    ■    ■    No..  ^0.        V         . 
Grienshielda  vs.  jfeblfuic'&i  al.' 

DISCONTIXIfANCE  OF  ^UIT-JCOsfV 


*- 


Lnjlnmme,  QrC\  far  the  plainfiff,  niove^  to 'be  permitted  tb  discontinie  the' 
action  against  one  of  the  idpfendant^  without  costs..  This  defend»nt^ad*leadtfd 
separately  to  the  aotiooi  that  at  the  time  th*  obligation  nv,d  on  waa  -made  "ho 
was  a  minoi^,  wMle  Uwas  stated  .i^n  thef^de  of  the  dbligation  that  he  man  a 
.mnjor.  The  obligation  sued  on  was  d|ited  the  10th  April,  1863,  and  the  flc- 
•fendant  gained  the  age  of  TOyoritjrt)n  the  24th  of  May  following.  The  leaded 
counsel  intended  that,  under  the  drqunistances,  ,the  plaintiff  should  be  SlloweS 
Ijp  discontinue  wijtjiout  costs.  •  ,  '       "   ^ 

/?eZdnmier,  for  the  defendants,  6pgosed  the  application.       -''  -     t 

ToBBANCE,  J.  Under  Art.  450,  Cod<5  of  Civil  P>^a*e,  costs  shimld  be  paid 
by  a  party  discontinuing  his^  suit'  <.rprocepd^|»  The'Court  sees  no  reason  why 
the  ordinary  rule  should  be  departed  from'i    \  '. 

R  dk,G.  Zaflamme,  for  the  plaintiff  ;;'  -    Motion^  rejected.^ 

'  C.  C.  De  Lormidt,  for  the  defondants.  ^  ^l       '  >i    " 

4    .  (j.    K.)  -  ■      .^-  .'  ■■  /     V    - 
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;       -com  M']  CIHCUIT.  -      • 

TROIS  UIVIKItES,  0  XOVK.MIirtK  ISiN.  4,    '^ 

Cuimn  For.KTTK,  J. 
".     .  No.  Uri. 

.wW'Vc.s  .I'n'ol,'  /wiir  hh\l,i,iir!j,iii;tii,lv  St.  Jnlil  Illjifisti'  ,/r  XicoUf, 
ildiifi  Ir  I'liiiitv  i/r  JVii'(f/rf,  vh.  7/'''/'/''  *f  "/. 

,  JfuiC-tiiic  iiiriiiitc  itii  (l.^p.if  ilncuiln>tr<'ali>«  kI^ii.  tirtp«,  cmitormi'mi'iit  1.  In  lol  iiTiolltlvc  di*  lit 
,  ti  iMii..^ltfi,<.iiihi!c.  U-»  kIkiuihj,mii.I  (X(.imi6i  ilu  |ml<-iiH'iil  ilu  i|tiaiiiii(ii'iii(Mlii  iiioiilaiil  do 

^^  III  wftifBtloii  ^^••>lul  f.  .  - 

1li<'<  <K(li»:ui-lL'ur8  iVn;|yii»oiv>fi  '/Sl(M  (k'fiMuluuM  ciitr'aulrcs  mhjiiuch  pour  coHsii- 

Kitiops  scolairo*.  colloilo  i:2.'l't!'}    pour  Ic  p:ii<'iiit>nt  nnnii.  1  (^u  qnjMMrjiioiiro 

(III  inoiit.iiit  lie  I:i  otisatuni  st'oKiire  ivpattio  dims  In  riiuiiidpaliti'  poar  Icurs  droit.i 

_    Jill,    (il'x  cojiinie  sui:;iiciir«  (lan»  Ics  llmiftM  dc  In  dilc  iimiiicipilitt'. 

-L      Lcs  ildllsiulourHittU  rt-HCoii»i«  et-tto  partie  dc  1  action  par  tiiii>  exception  i.dromp- 

toirt!  oil  oi's  tcriiii-i :  '  ,    , 

<2iu;  (|u<»i.|uo  lis  diis  di'fl-nd.'iirs.'^i.iiyit  dcpuis  plus  dc  cimj  aiis  proprlofairos 
1 1  I'll  possfssiuii  lies  oiii'|Kix'<>iii('.s  par  iiijliVis.Ju  tiif  tit  s(  i-noiiiiu  do  Nicol.-t,  sitiio   ' 
d:i/W  rott'hdiie  d<-  la|lft)Mirfipiilito  dc  Nicolct ;   iicaninoins'Hs  lu;  po.ssodont  plus  do 
droits  luciatif^  imh|^' Vi_'iu.'iiix,ln  dit  M\)t  Mijiiicuiio  en  paiiio  coiuiijo  tiasdlt,  ^ 
ft  OL'  di'piiis  la  oi(Vniv>RMydasti(!  du  dit  fiufet  seivnoiitio. 

<iw  par  i^l|.tValion!p*1a1^i,4t^s  droits  liicratils  quo  pos-edaiont  les  dits  dt^len- 
diuis  cii  k'nr  qiialiie  |K;  soiu'iiciiiV^ti'S  dits  cinq  sixieiiios  pa.r  jmlivis  du^dit- 
liiifut  soi-iienii.' qui  a  cji  li^'u  cwnino^ijisdit  ct  out  t' to  convertjis  en  proprii't.'s 
priveosappariciumr  aux  dit>  (loloiidoprs  C(li«»uo  propiii^tairi*  par  indivis,  cu  sorlft 
^rqno  Ics  dits  dc'li'iidiurs  tic  doivcut  pas  le  quarantUi^e  do  la  prctcnduv  cotisatioi 
pHur  l.s  Ijioo-foii.Is  .-itiic'.- dans  Ic  ilit  fiuf'.t  soijiiinJtH^  et  Icqucriiuarautiemo 
e>t  roflfiiiir  li'.'ux  ,-11  cctto  eauo,  it  cc  drpiii.-f  la  cloture  ifivUit^.^adasli.-. 

(^►fic  p'r  I'l.jM-r.ii l.i  la  lot .dntli-.sant  la  tenure  scij^ncurialc,  toiiW-jlcs  tcrros 

iK.i,-c,,;iccdi'>  iImi-  i-s  |irl<  ot  si.iiincurics  out  etc  cJ»;iitgeos*cn  I'raiic  alfe^-rofu- 
ricr.  ,  .  ,  ■  ,         ,v  . 

JjOS  (Icll'iidcar- tVit  ci'c  |.'s  antorifiVs  Huivaiifos  : —  *         .     '    ...'      "'•"••.,. 

Los  liroit,  liicratit'-i  d.  s  -.iu'ii-irs  (oit  ,:  .•  aljoiiiil|||JBpi  la  elfj^turj  du  ciidastr^r.v', 
2  J  .vpionibro  ImW,  <>ii  voitu  'h-  la  so^.-ti.Mi  liO,  >oti.-s,  l-ijom  2  el  !i-:.\\).i(:\u  il  d<.s     '''' 

•statu,-  Heloiidus  jiour  I"  IJa.-i'.iii.ida^  "■' i"-'--,. 

'  Or,  par  la  .veiion  77  du  clapitio  17)  dcs  niomos  Statiis  Ucrundu^,  le  iOume 
n'e-t,iiup(»>'alilu  qiie  sjir  ks  drjiis  luuratilH  dcs  sci.iiiicurs.  '         , 

Maintoiiant  les  tcrios  non-coin-i'deosappartii-'nuc'iit  en  propre  aux  seigneurs  en 
H^rto  qu'au  lieu  d'imp'jsT  lo  Hiuno,"  les  caniinis.sairfs  d'eeole  doivent  taxcr  Ic.s 
tuires  n(UJ  concc'dyos  c<->ni:iio  <Hant  les  lieritai^.-s  propres  doisci;<nour».  Las  dispo 
sitious  Jes  cliapiiros  1 J  et,  41  dcs  Stiituts  Uol'ondus  pour  lo  JJa.s-Oauad  1,  nc  sont 
pas  inicontpatibles,  c ir  tint  quo  Ks  oada-trcu  n  etaient  point  terniines  et  clos,  lo 
,40ouieetait  payable,  niais  aussitOt  <'t  au  fur  et  ilmesurc  que  Its  cadastres dcvc- 
naieiit  elos,  lo  paienierjt  du  -tOonie  dovait  cesser  ct  les  terrcs  iionjfojicedds  devc- 
naictit  iniposables  au  lieu  et  place  des  droits  lucratifs.    ^     ^y-rV^^ 

J)e  plu«,  voir  le  cliapit re  ler  dcs  ^tatuts  l^.ndus  pour  lc'Hii--Caiif»da,  Sec\ions 
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-  r;  ^'  *^' "', !':  '";•'  ''""^'  °^ '"  '-"^^"'^  •'  J'  I '  ■'•c''»..t.  .iJs^iuu^  qir^ut  touto 

-  IM  at.  ...lu  ,,.,.;  I(,  f,i.Iast,i,  ,l,.s  oiiMi-sixiours  -1  •  lu  .ci.^.Ku.io  do  Xiol.t  d'.ml  Ic* 
ci.l,.,.l,M,,.sc.  umt  ..,i..uou.N  u  etc  lai.  ot  ,lo;.>-.^  .t .,  uivi.  j.uMio  m  :x  .s^  ,l.M.„e  sui- 
vm»  111...  du,.uH,.luia.oiM  ,  iMVin.i...i  ic.  lo,;,.„l.urso,..  ecs.o  -1  iS-ro  n.i  ..cum 
•  <i'-';  •1.t.x.m,,-,x..'.,n  ..  .i,  soi^uourio  ;  ^,. ,  leur,^  dmiu  lu,-r,.ti|-.  ou  ic  .u<  toU  m.'.U 
-.JCMa,ent;.a.ur;.v,n.ta:Uo.o.ib.li.ssui.a.tlVtoa.,sS:.tuN  U.(o..,1,h,  li  C  , 
cli.  41,  MXH.  .id  et  .U,  .ot  ,,u,,  ,,„•  Miito  ii.  ic  tr»umu  cxono/c's  <lu  iMic-mcut  tlu  ^ 
<luu-..Mt,u...  du  .»,„tn.t4J„  l,i  cofis„tioi,  veputio  d,„„  I,  ,uu,.i.i,,,li,^  d.nt  ilC 

do:«  ...d.  d  >.  d.M,.  ...dour.  ,ur  la.,uyi„'il..  n'.launi.t  uu  .,.  .r.nri....  •  u.u.uol 
}'..ur  1.H  di.os  irus  a.i..u.s  do  la  co.Uati..,,  cti^ro  d:«,s  L.^dii.  cl...,.,.*.i„nos  do 
Ki-;.ieuijv,  co^,,ii;,raiiti.^iiiJn:ofuiit  Hidft  nicxi^ribliv         .    ^r  ' 

^l/;>v./ yA;.y/|7i!,  avucat,des  (4v(lvidci.i-s.  /  |^       ' 

I.      7  :.        '  .■ 
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(-'>nr>nyi>M,Ki.^.  Mvoivvr,  and  Tmrhanck,  1  J. 


Ko.  2.V.'6. 


■     ^/«r/,A  IT  Bo.of,h^ut  vs.  J/;vA7/<-  /./T^irM,  a.rd  Lo,h'M,  bpposa..t. 
ll*:i..:--Tnat.I,off,.n.^rtrrrtI..b,\winel/flK4.,rao.iorp^^^^ 

CV,...0..    ,.VC.„  U-.,....  „.,.  „,,p..,iri,>..  „„.,,,.  „o^,g,,.  „„.,„,.,Ji„ L  !f      ,n  ;  m     "  .        «.  .  r 

_  On  tl.c  28tl,  of  S.,,n.„;bor\l8.;7,  the  plaintiff;  Joseph  >i,  «  mdrcnu,  obiaiak 
J  Hl^.cnt..,a.,.t  the  dcfenda,it  f.r  82:5:^.5:5,  a-.d  on  tho  li-Hh  „f  tl.c  ^a^no  .nouth 
be  Ob  a...cd  y.r  o.dor  l,o.„  a  judj^c  of  the  Sapori,.'  Court,  fW  tlio  i,..suinVof  „u 
cxecimo,.  .,j,nf,.st  tbc  g.>od.  of  tM^«Ua„t,beIbrc  ,ho  expiration  of  tU.  u^sual  ' 

..      In  bis  petition,  the  plaiiitjff''avcm'd  as  follows-      -     ■" 

.-^  a nt  d.  d.t  ju,e.„ 3„t  „i  au^u.o  partie  d-ioel.,i,.ct  qu'il  4>rcndraU  iiitos  n,c- 
M.r.s  p.s.s.blo.s  pour  .,  o„  ese.nptor.  vCo  rcqdd.ant  est  do  plu.s  mf^mi  (,„e  Je  dit 
defaHour  aura.t  d.t  Ics  pa.-oles  saivaat.s:  Jo  tendrai  tout,  j'osquivorai  tout, 
Jv  .brfilorai^out  ot  j  ..-a.  cent  fuis  choz,  le  diable  plutot  quo  do  payor  unisou  L 
Ji'jud. eau ;  il  n  aura  j.imai.i  mi  sou  do  se.<.  billeti"     ,  >      ^         ^ 

TReallo,ption.sof  tly;yi,tition  wcro'sworn  16*  tho  plaintifiF,  afidl-oJlbr  for  ' 
tho  cxeeat.on  w,.s  frrantgd  by  Mondolot,  *.,  fnf  a.nbcrs    -    '      '  - 

An  opposu..;n  «/«  <r««„«//.r  tothe  scizurcTas  filed  by  tho  dofondunt,  allow- 
ing   yeMIo,.u6.sd«cette.rcquoto8(«,tfa«x,mcn3onsersctcalomni.^x;        ' 

gu  il  est  faux  no.n :n6.nont  que  Ic  dt'fc..dour  ait  manHbst^  I'iutcntion  de  no 
pou.t  payor  la  cremcc  pour  lo  rfiCOuvrcmcnt.de  laqncUc  le  dit  /ugcmcnt  a  <S.6 
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The  plitintiff  contusted  tliin  opposition,*  and  liU  contCMtntion  Wtt«  ni:iir>Uined 
by  Monk,  J.,  on  tho  31«t  of  Dcooiiibcr,  18i>7,  .and  tlio  upiMwidon  dlHiuitied. 
The  defendant  Ihvn  insuribiid. the  OiiHo  for  review,  ,, 

MoNOEl^KT,  J.,  (di«9entin}<). — iiO  donmndeur  aynnt,  le  2R  weptcnibro  180 
obtenu  ju}{Oiiiont  contro  lo  dolcndciir,  pour  lit  Hoin^iic  do  82:]r».9:J,  H'adicKsc  lo  3 
du  dit  nioiH  do  HCptembro,  en  vcrtu  do  I'urtfple  54J  du  Code  P.  0.,  u  I'un  dt» 
ju^cs  de  oottA  cuur  (Mondulet,  J.),  et  obtint  mir  afnduvit  npiJcial  &  out  cffet,  un 
onlrcqti'uno  cx^outi  >n  t^inandt,  dc  guite,  pour  Hainir  et  pour  vendro  Jp»  efifeta  d'» 
di'rcndcur.     Lch  alU'fjue'*  de  I'alliiluvit  du  deniandcur  Hont  conime  suit : 

"  Cu  rcquiTiint  e»t  int'orind  q'lo  le  d^fondcur  a  difqu'il  no  pnicrait  jumaia  le 
niontuiit  du  dit  ju^eiuuiit,  ui  auounu  purtiu  d'ioolui,  ut  q\i'il  prundrait  loutuH  uie- 
8ur<>M  poH^iblcH  pour  tt'uti  exeuipter. 

<-  (Tu  rvquorttiit  eut  Uu  plus  inforuKS  quo  le  doFe^deur  aiiruit  dit  lea  purolos  aui- 
VaincH  :  "  Je  vonJriii  to  it,  j'eHqujverui  tout,  je  brQlcrui  tout,  ft  j'irai  cent  foia  au 
diublc  plutut  que  dc  pityer  un  MU  \  Uoudreau  ;,il  a'uura  juniuis  un  tiou  de  ae^' 
•billeth."  • 

Le  dcuiandfur,  ikruiidition  dck  cuumc  devunt  la  Cour  do  Revision,  a  soutenu 

qu'il  y  u  biun  ju^v,  par  le  ju;^emfDt  rendu  le  31  dooeiubre  derniel'  (Monk,  J.) 

di^boutunt  TuppiMitiou  du  I'opposaut,  dunt  le^i  concluMions  otuieat  que  I'oppQsis 

.H.,Jion   du  dil  M«?d<jric  Lanct4)t  fCkt  muintenuo,    et  la  dite    ext'eutiou   dtSolareo 

j&ullc.     L'oppDsunt,  uu  contruire,  uttcndu  que  le  deiuundeur  n'uvait  fuit  aucune 

:  preuve  dus  alt(5gu^'s  du  bod  affi  iavif ,  conclut  k  ce  quo  la  saisic-ex^uutioD  fQc 

^'^d^elar^e  iuduementviuunou  et  pratiqude,  et  I'opposition  iuaintcnu(k  La  question 

/iqui  soii've,  CBt'^de  savoir  »ur  qui  etuit  t'unusprob'Uidi,    L'opposaut  est  devenu 

dcniunduur ;  c'ctuit  pur  oou-<eqiicnt  :i  lui  it  fuire  la  preuve  de  scs  alle^uds,  sou- 

tit«}tt  1<;  deiuandeur.     Oii  a  Cite  unc  decision  qui  a  rupport  aU||C  requeies  pour 

obteuir  liberation  du  cupia*  mt^ ri:»pi>ndf,ndiim.     L'^oppottant  a  r^pondu  que  telle 

decision  u'u  aucuii  rupport  in  lespvoe  autuulie,  ut  ue  pcut  fitrc  etenduu  d'un  cas 

prvvu^aW'iini  h  un  caii  qui  nu  I'uiit  pas;  que  d'uilf<-'urs, .I'oppdsant  ue  pout  etre 

teiiude  prouver"d<f»nt'g itii'cs  du  g.'ure  dont  il  est  question." 

'  Mon  avis  est  que,  lo.  L'urtiele  du  Code  P.  C*,  n'aici  aucune  apptioation.  2o. 

Nui  nc  fKiut  eire  urtlreiot  sous  peine  dc  perdi^ses  droits  i  ujie  iiupossibilile.,  Com- 

juent,  en.effut,  I'oppos.m*  poat-il  prouvur  qu'il ^n'ajiuuais  dit  quHlncp.iiurait  pns 

le  deniiindrfur,  qu'il  brfilcEait  tout,  detrui nut, tout,  et  iruit  plutGrx^nt  luu  chuz 

le  diuble,  que  de  payer  le  deinuiifleur  ?     Le  pritJetpe  qui  lue  parait  d*>^'oir  r<5gler 

■  lu  question  tietuelle,  et  que  lorsqlie  li'opoosuut  s'est  borne  k  une  ne^^^j^;^ 
rien  qu'une'n».';.^uiion  absolue  de.i  aliujjue-.  I'aits  par  le  deniandcur,  dans  t<^te  cs- 
pecequelconque  (siiul'et  exceptt?  que  la  Ibi  en  ait  statue  autrement),  c'c.»it »  celui 

■  qui  a  uffirmeil  prouver.  M  "jc  parai't  que  ce.sfun  sophisuie  qu^e  d'appliquer  u 
respece  uctuclle,  le  brocird  que  lopposaut  devient  deniandcur.  Celui  qui  affirme 
par  une  exception  fn-retuptoiire,  v.  g.  le  paieiucnt,  la  eouipensation,  bu  autre 

'   tcllcs  choscs,  est,  inco'utcstableuient,  tenu  d'enFairc  preuve.     Mais  11  en  est  tout 

-autrcmeut,  si  Icdureiideur  se  conteiite  de  produire  uiie  defense  en  t'uit.     Or,  ici, 

roppositiun  n'est  autre  chose  qu'une  d^iense  erv  fait ,  c'ost  la  n<^gation  la  plus 

euiphatiqucqujuue'partie  puisse  ftiiie  des  allc'i^ues  d^un  demandenr.    "«    "  5 

Mai.'<,  a-t-oii  (Jit,  pouvcz-vous  de  la  sorte,  "^ngagcr  unc  contestation  a  roccasiou 
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dw  all^guos  d'ui.  Hffi.Iuvit  ?    Et  pourquoi  non  I     N  ««t-co  pna  an  moyon  do  oos 
•II<«Ku<$H  q.ie  le  «LMuanJcur  a  obtonu  qu'il  drnandt  uno  oi^udon,  uvunt  I'oxplro- 
tioD  doa  quince  ymn  limiti<R  por  U  lol  ?   J^i oour  est  tontie  de  roiiiddicr  H  I'ubun 
que  I'on  a  fuit  dc  l'*ut6ri«ation  d'un  juge  qu'on  alld^'ue  avoir  <St6  mirpria  par  ixif 
i'mx  affidavit.  Kcfusor  d'intcrpoBoriciHoriaiitorit^pnrjlt,  Huivont  iii<»i,  de  la  part 
de  cette  cour,  un  dvni  d6  juaticw.  'A  tout  mnl,  toOlr  romide;  et  il  ent  nuperflu, 
^'ajouter  quo  cttte  cour,  dontla  jnriHdiction  eat,  fiann  oo  rapport,  cello  dohtdtuit' 
invcati  rintcn.l.nt  (Acte  |»roT.  1734),  wufla  partio  k^/.|,,tivo.  hien  cntcndu, 
peut  et  d(.it  rcmt-lierA  tout  s[rief,  parTexoroioe  wCiiJt.  do  aon  nuforifi',  do  nu  jurin- 
diotion,  ppurvu  que  le  reoAde  qu>n  aollioite,  no  aoit  p  ii  prohlW  p.ir  In  l<.i.'    KmI  i| 
n<?ccB8aire  d'HJoutcr  un  soul  mot,  fwur  f.iire  toucher' im  doigt  lea  abuf,  loa  pcr.<- 
outiona  auxqu.l«8oraicnto«po8<isIead<Sfendeura,  a'iUtai^.pernii«'aux  domnndeur-i 
nu  moyen  d'affi-laTita,  tela  quo  oolui  dout  if  eat  qucHtlon,  do  .fnire  4in,.nor  doH 
cxiTeationa  avuitt  Icipiralion  doa  diflaia  accords  pur  !e  loi,et  do  fixer  lo  jour  do' 
la  vonte,  oontmirouiont  &  la  loi.     ^eui  qui  le  foraiont,  aeraioiit  oortains  do  I'iu.. 
puDit<5,  piir  lA  niOmeqoo  leur  udvcraaire  acnit'daDs  liiripoasiKiiti?  do  prouvor  dc» 
negatives  qu'oii  lui  attribuorait.     Cela  no  °ae  pout  ^l..i,  raiaon,  juMiJoe,  toiit  s'y 
oppow.     La  onoluflion  4  luquclle  j'arrivfr  eat  que  ro|>()o8i|ion  do^re  uiuinte- 
Du«,  et  lo  jueoment  dont  eat  appol  iofirm^  aveo  d^pcns. 

MackaY,  J.     Ob  the«l9t  (Jf  Dcocnibcr,  1867.  Boudioau  obf,.incdiudgM..i.t  ' 
against  the  defendant  Lanotot,  diainiaainfr  an  opposifion  f*e.l   by  the   latter 
againat  the  Rciiure  of  hia  goods  and  chattokunder  -Boudroau'j!  .xooution  in  iIiIh 
cause.     Thoqucation  here  ia  whetKoY.that  jiidRinent  of  31  at  December,  1867,  is 
good  or  bad.     Lanctotconterids  that  it  oupht  to  bo  rovlaod  and  retcracd.     The 
general  rule  in  this  Court  ia  well  known,  that  execution'  cannot  iaaue  tiU  the  ex- 
piration oftfifteen  daya  after  judgment.     But^tho  Code  flf  Procedure,  art.  651,   ' 
allows  aciiurc  and  execution  before  the  expiration  of  fifteen  daya  upon  a  petition 
'  })re8entod  to  the  judsje.aupporled  by  an  affidavit  auchaa  would  be  auffi'oient  to 
obtain  a  mUle.„rref  bcforo>df:mpnt.     In  U,e  preaont  ca»^  judgment  wua  obteli  - 
cd  against  the  defendant  oij  the -28th  September,  and  on  the  30th,  tho  plaintiff 
preaentedf  hia  .petition  and  affidavit,  and  exocutioii  w.s  allowed,  wiHmut  waitin-' 
for  the  expiry  of  the  fifteen  daya.    J.anctof«  goods  and  chattels  were  seized  and 
on  the  9th  of  October  he  stopped  tl.e»alo  by  fyling%r.,,,poaition  before' referred    . 
to,  ^hich  wasdi»n)i.ssed  on  thoSlstDoccnibcr,  1867.  1 

-The  opposition  of  Lanctot  aet  up  that  the  execution  was  premature,  and  that 
It  had  been  allowed  on  falao  representations  ;  that  tho  affi  hivit  ofBoudrcrfu  uppn 
which  the  order  of  the  judge  had  boon  procured  was  "  r,mplide/,tNf»et^  et  de  . 
mtmonget  oflieux  ;  "  that  it  was  false  that  defendant  usod  tho  expresMous  attri- 
buted'to  him  by  Boudreau  ;  and,  generally,  that  the  allegations  oU^^ofiqutte 
were  false.  Conclusions,  for  npllily  of  the  order  of  the  judge,  that  the- seizure 
be  declaimed  null,  &c.  The  contestation  by  the  plaintiff  sot  out  that  the  allega-  ^ 
tions  of  the  opposition  were  false,  and  that  all  the  allegations  in  B.jiidrcau'8  re. 
jw^/t*  and  affidavit  wer«  true. '■      J  .  >'  "".T  '    -, 

It  appeara  that  neither  party  made  proof'upon  the  opposition  and  cont'estationj  ' 
jnd  the  judgment  complained  of  followed:    It  is  r^otmotivv,  and  a'in.ply  di-smiases 
Lanctot V  """-"•'—  — --•  •  •  •      ..  •  .        -.  '^  ■* 
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'rii.'jiitlrfi'/»  7 '.' Iwivihjr  il'«i'W  njjtitrt'**  ||f  opfO*'"!'.  •!•''  fiMi'ttlnii  for  U»l 
('Mint  lo  (li>,'it|,'  i.,  wi*  iM>  Jii  f^ii'iil  UtiwiiPiiiitgvl?     Sh  ii  it  bo  cinllriiK^J  v 


(Int..  'u     li«!.  iw  o|i|»n.*|iiit,  ti  t'l  Ik"!  \iniiif  til  iiiiiktf,  mill  illut  iii  ll^pj  «l»i  •iino  ol'  \>riiut'  hy  I)  m- 

I  liViK'  •ItciM,   till'  <>|.|i.isitii  II    iill'^llt   to  ll  IVU  Ih!('II     Mi  lillluMU-J.        Itnll  IkMU,  (III   til'  Otiior 

1       lmti,l,  ('iimivimU  tit  f  III'  Iml  iir«t  t!tt) liirK  ii  ul' |>i'>tjr,  *.'i,<  l.iiioiot  w1»>  l.i  tn'^iii  un 
liir<  ••|'|>ii''wiii,  an  y« »»/  |iliii'itiir.  *  '"  * 

<tr 

llll|>t   it   l».'  li'Vil-i'il  '/  . 

,, 'J'lift~!."niiir,»l  I'uli'  1' t'ljimul'hiiHiuiiU^'I'lJttHi  )jy  fliy  ifirii.d  prcMMi'iil  of  lh» 
C'iMil,  lull  ill  til"  I'Miivi  of  |ir,n;liei',  liio  riiV  in  «jii;r.ill.'(l  iu  ii  vafioty  orcittcM  bjf' 
llic  (i(!m  r  m!»s  .»! /'.(•  /•  m  f,i'.l>'ln^!fh.^iH  iifmnln'fn,,      J.iiiH'tit    ttim   tlu)  miiir  Oil 

liiiSO|ifi.i,.m.p|i.    j\h  i..ii,.)nMlf  hi'fn^  lii'iil  ii»  jii'.ivo  n  n  ^'ttivv,  ft'i!  (f  wiiliMf,  jj 
7Ji  ;  lli>i,  !*  2i!H,  L'Tii.   II  fi,  riim'i|.io.-i  oi'Kvitlnuci'jii  .'it!*,  M,'iy<i :   •'  Kruiii  tltoso 
mill  .-iiiiilii'  i'xi(n--irti,..  ii  liitOnaMi  wwlily  ^iiI'.it jil,  mi. I  i.  ri'iijaitttly  ii-uiriud, 
lliat  11  iicL:.iti«'i>*i«  iuiM|iiililc«j!t' proor,  n  |)Of*ili<m  .wliolly  in  li 'fiiiHililc  if  uiitli'ihtooij 
?     in  prt  unqtialitirrl  mjusj; ''.    .Siipposn  A  trr  wic  Ii  for  fit-'ly  Vnir^a;  hiih  wtfli 

I'liino,  A  inU'<t  imi!»o  Mim)  |iri).ir,  l»ut,  liu  8!i;ill  bo  i.'X0Uii"l  IVoin  luikinj^ /)/.«**/'»/-' 
?ff>rii.ir.      Kvury  <1  ly,  (ip[io-*.iiit-».«  ly  in  ojpo-itions  iijht  il  <i,r.i,ili i\  tli;it  (Im  biilitr 
,f.,,(liil  ii'il  ill)  NO  iuhI  *n.     Tlii'-i-  iippo-i;iiiti  iifi!  IiiJld  lij  iink«!  prool".     Tiiu  uppoMiuit 
•     iiVtt*t  bi'LMii  tlio  (■iii/i"'ff  on  liis  own  opposition.     'JlKo  <irt!',ii  uiij.tUiire  it  iii'so  aii 
iiifl  OKW  fifprovin;:   ii  ik'j;iitlv<'.     Jn  it  the  pl.iiiitifl  Iuih  to  coiiiiiiiiioii  nu<l  tiiuko 
ccif.tiii  pioiil".     I{ oiiiii  r,  Tntiii''  Jos  I'rouvt'n,  >J<i.  iJS,  Hiiyn:   '•  ||  nc  faut  pt.s  do 
'  lieu  pr  I'ondi'.H  n'll'  xioii!!  jour  ho  cbiiViiincro  tie  la  pos-ibililo  di'  frouvcr  iiiio  iid- 
Hntivo.     5«"ariivo-t-i)ii  Jm*  l  mn  Ioh  jours  a  l/diimonst  ration  ciiiri'  ct  irn'ri»u;iibIo 
d'mio  propoMliyit  ii.'.;:itivo.  ete."'    JSeu  uKo  No.  \\\.     Tlio  di'londiiiit  Lmictot  w 
^  .  II  It  ill  a  lU'irc  ruvour.ibiu  pisifion  tliiyr  a   pLM-*in  arrest. -d  (iiidor  a  c/^m'/j*.     If 
the  di'fondiint,  in  a  rajtUiH,  trivcrM!^  tlio  aliiv.'.itiou.s  of  tlio  aJli  livit,  ho  i-*  lu-id  to 
j.rovo  tli;it  thoy^nro  liilso,  C.  C.^art>i.  81!).  8il  ;  Doutro  v.  .MclJinnis,  !>  Ij.  C. 
duri.st,  KiO  ;  Jv^iJit  v.  JiMJdla;^^,  7Ji.  (.'.'^,iJuii«t,  22t.     1  rrfir  !il-o  to  two  ncciit 
"■  ciMs,  Iludoh  V.  Sal. noil,  and  Quebec  H.injc  v.  Stwrs,  12  I^  C.  .Iuri>t,  221,  in 
tlii.s  four;,  in  wliii-lr>K«(^Uoreijd.iut»,.putitionerfi,  couiini-ncod  tlio.f»(»^(i«;^",  on  ilieir 
petitions  (setting  out  tliut  tl»4  lilloiriitions  of  tlio  iillilivits  wore  fil.-jo.     .Suppose 
that  in  eitlicr  of  these  list  two  cisos   noither  p.irfy  Ir.id   luadu  any  pr.tof,  tlio 
pctitioiier'would  have  failed  ori  bi.i  pi.'tition.     The  dofend-jnt  Laiieiot  niij;ht 
cisily^liave  proved  that  tlic  plaintitf  had  not  b;on  iiifbruiod,  il'iulood  the  plain- 
tiff had  not  been  iiifoiiuod.     Ho  had  simply  t'fcill  the  pliiiitilF.     In  the  total" 
irbsenco  of  prooQ  the  majority  of  the  Court  arc  ofopiuion  that  t'lo  opposant 
Lnnctot,  who  is  the  plaiutilf  ou  the  opposition,  must  fail.  . 

h  Torrance,  J.     This  case  U-jsUbob  so  fully  explained,  that.it  i.s  perhaps  unno- 

co.ssary  for  mo  to  say  a  word.     The  opposition  simply  impuj;ns  the  allegations  of 
the  i^laiirtiff'saffi'iavit.     The  quosti'jn  is,  on  w'lom  istho  burdun  of  proof  ?  The  • 
ordinary  rule  is  that  the  burden  of  proof  is  on  the  o])po.sant.     Is  thetj;,,.thon, 
any  reason  why  ^hat  rule  should  be  departed  from  ou  the  present  occasioi*?  ,  I' 
c>m  «jO  lione.  "  ' 

■^m^---  ■  __^-    .___     .    _^    ._„  ^   -   .  ,_„  .         Judgment  confirmed. 

C</r</er,  A»mmu<7/f  it^J/'^wrrtay,  for  the  plaintiff. 

Doutre.  ifc  Doutrc,  for  the  opposlnt.  __ 

.. :''■  (J-'-'-) . ^ . . ___^ ^ 
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Ji«TiOM  llTPoTHtCAiRi :— Parth'R  mcA  h>-|M>thec«rily  in  retpcct  of  properljr  held  by     - 
tbetii  la  Tirtue  of  h  donatiuD  fruni  the  debtor,  cannot  plead  the  |>re«    , 

:f'  icription  oC  ten  years,  if  lli<>y  hare  become  beira  at  law  of  the  debtor, 
by  reason  of  hU  death  iliire  the  date  of  the  donation,  and' bars  not 
renounced  his  succession.    (Uerthelet  ut.  Oeaae  et  al.,  S.  0.). ,mh  SM 

ApriI>AviT :— KiV/f  I'uAOTicc.       ,  '      >- *    ^ 

Jkf  riAL :— Cldls  VbNKOB  AND  VCNSKI.  ' 

"       :— The  Court  of  Queen's  liench  (Appeal  Side)  baa  the  tame  rlglit  to  inb- 

mil  the  wrm^nt  judiciaire  to  one  of  the  parties  in  the  cause,  at  a  Court 

/^      of  uriglnai  Jurisdiction.   (Ferrief,  appellant,   and  Dillon,   reapondent, 

Q.  B.). ; aoa 

"       :— 'Parties  wlio  have  pleaded  scpiirately  in  the  Court  below  may  ap|)eat   ^f 
jpintly  by  one  knd  tlio  same  Writ  of  Appeal.  (Spelman  et  al.,  appcU       ' 

lants,  and  Robidoui,  respondent,  Q.  B.) .».^.......  327 

"       i-'Tbe  Court, will,  in  its  discretion,   order  a  third  party,  having  an 
apparent  interest  In  the  Appeal,  to  be  pBt  in  cautt,  nvk  will  remit  tB« 
^'          Record  to  the  Court  below  for  that  purpoM.  (Joubert  and  vir,  appel- 
lants, and  Rascony,  respondent,  Q.  R.) r... ,v. 338 

*'  :— Proceedings  oq  a  second  Appeal  will  Im  suspended  till  the  coata  of 
a  previoua  Appeal  be  paid,  and  if  such  costs  bo  not  paid  on  a  day  cer< 
tain  the  second  Appeal  will  be  dismissed  with  costa.    (Bouvier,  appeU 

.     Tk  lant,  and  Reeves,  respondent,  Q.  B.). JOf 

^u.       :— When  one  of  the  parties  makes  an  assignment  under  the  Insolvent  Act, 

„.  the  other  party  may  obtain  (on  motion)  a  suspension  of  all  proceedrags, 

until  the  Assignee  take  up  the  initante,    (Burland,  ttppollant,  andiLa- 

rocque,  respondent,  Q.  B.)......... ^ .^ »..,.  292<> 

JkasiBSHiNT  («p««ia/) :— h'(/«  MoNTRBAL  Corporation. 

A8hiommi.it:—FiJ«I.s8oltint  Act,  1804.  ^  '    /       . 

Attachiiint:— Fi(/«  Practici.  '  ' 

"       :— Monies  payable  under  a  contract  for  the  erection  of  fortifications  in  thii 
--  - ; ' . ,. ^    Province,  are  not,liable  to  attachment.    (Fitta  v*.  Piton,  and  the  Secre- 
tory at  War  et  al.,  T.  S.,  S.  C.) , .;,.......  a8» 
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AtT«UltT(If|Wjt-r.,A»  rHAtfTMl 

A»»i,i-IV./#Cit1hii.  '        ,  .      * 

Hail  Utm>.~Aftrt  iIm  nplmUon  t,t  ilio  <uiiiy  „r  on.  motith  aetonlta  for  lb*  mr. 
ff B«l«f  ^  atfrnilitut  liy  hit  Uil,  \nviit  A  b-m.f,  In  tftrnt  of  Her   11  of 
Cb.  H7  m^  tJwK.  Mdii.  of  L.  r.,tl»  \um\y  of  iho  »wil  «„  ,,«,  lh« 
J|  pl»lniir«  4e*l  »*ccmu.n  ,»AWi,/^.     (L^rnch  t(  •!.,  npiwIUn^  nod  Mm- 

kV  fitrUnr,  r«'ii|ioa(|fiii,'(^.  H.) ^ 

noii>i4«ii!-ln»n  n»ll«m  «»,  il,,-  fiUl»ne»  of  .«  ftn.f  >H>iw«N>n  ili'  tw".r|.r«j»raM  "for 
>ipw<ir<U  of  no  jruM  »»lori'  nclioti  bru.ijrhi,  tittltl»«  thx  c|»^.„,f«nt  lo 
tliiim  itich  fence  iM  Ihr  I.Ki»|  txiiiniUry  or  ilirMon  lln»  In-twerri  Jlie  pro-  i 
l>»riie«.  AntI  NlihoiiKli  «neh  ffiirn  In*  tu  conitnict>-i|  m  lo  form  an  Irrr-  • 
fciilur  enenmrhnifnt  on  tlw  |ilalnl|ir><  I«m«1,  to  Hip  ilit|>th  of  ii».,hi(  7  Awt 
l.y  Mhout  4H  r<'«.|  only  In  IpokUi  alonir  «  portion  of  ih<>  line  of  divlil.m 
U-iw«n  ih»  |>ro|)erlli-«,  nntl  nlilumKli  Ih*  till.-  il««>i|  of  ilm  gpri^dmit  nm) 
Hie  ilil)<  i|<TiU  of  «//  hlM  „,,/,Hr»  .how  iIn>  lln*  of  divlnion  lieiwwn  IImi 

_      »>roptTtlei  to  be  n  tlr.„</h/  \\w,  ihf„„s//,:„i  ii,  »ni,re  Um,ih,  iin<Ur«  »ihHl 

••♦<»»*>•'""•'>«*»»»*<',  ftti<t,  Hlllioogli  ilefendiinf*  ftOiWMlon  Ml)/ <liit«<«  ' 
Imck  ■  little  ovrrS  yfHru,  lie  neverilie|..|M  cu,  nrnll  hlmiolfof  (hn  |mi». 

•*»»'"•>  »!'  ">  "»•  ^' <'.  of  nil  ili.Me  from  wlinni  he  dMlre*  title  to  tlM 

|.ro|«rty  .Irscrilwl  in  the  .le.-.U.  A.i.l  Vcrhal  ovi.lenci.,  to  tlut  .(feet  timt 
the  ftgre  hml  l*en  upwnnli  of  .w;  j.i.m  in  the  same  line  ««  It  iim  At  ||m 
time  of  the  ■ttion,  li  iiilllcicnt,  iihhough  it  Is  prore.l,thiit  lucli  fenc*i|frM 
rnlirel!/  ,ti-rtrityf,i  I,//  firf,  an  I  rfm.nifl  n,  (lc«iroyed'/.*r  «/.ic,;r./«  ^  « 
!/Mr,  and  none  of  ilir  w lincMfi  teilliy  lo  harinu  nten  a  v^itige  of  the  old 
fence  After  the  Hre,  or  to  Imvlnj;  been  prewnt  when  the  new  fence  waii 
^  WAde.     (K({lAU([h,  a|i{ivIIniii,  nud  The  H„ck\y  of  The  Montri'Al  Ovufnl 

llonpitAl,  ri'Hpoiideiil,  Q.  B.) ,..,.. ,.,, ...'„..„„■ 

Hi'ii.iii«;— IV/f  Hin'oxiniuTr. 

Cahw  *u  RKMioxniNi-iJi  :-In  the  cam  of  n,  isjiied  by  h  ComiplMionqr,  th« 

dAnt  cnnnot  be  legnUjr' (|etAl;ied  in  ciisiodjr  nfler  48  hourn  from  the  «me' 
of  hii  arreit,  And  Ili>iiept4(«  of  a  writ  of  r.ij.i.m  on  the  defendant  after 
the  48  hoiirg,  And  while  he  ii  «till  hold  in  cimtody  under  the  flr«t  Writ,  li 

conjrqiiently  illegAl.    (Iliiigiton  r».  McKenty,  S.  0.) *..,.,«». 

"        ;— IV./r  lUii.  llo.vo.  ,  "     'jjj" 

"        :— The  allidavit  for,  mii«t  set  forth  the  canu  of  Action  am!  the  niltniv  of 

the  defendant'*  indebtedness.    (UolUud  i».  Ouilbault,  8.  C.) 

CtRRIKRI:— ri(/<>  (fllAM)  Thi'nk  It.  U.  Co.  .  V 

CuiTnu:— IV(/r  OiiAXD  TkCkk  U.  W.  Co.  ^  '■-'-'■         ."         ' 

CvTihi-iLLAHH  :— Tbero  i«  no  obligation  on  the  fftrt  of  proprietors  of  land  tO'^eHtroy 
the  caterpillars  thereon.    (Ferguson,  aii|iellant,  and  Joseph,  rcspoUUent. 

QU) ,... , :..; 

CEiiTioRABit—Convlctlorfiniigt  exactly  cyuform  lo  tho  charge  In   the  Information, 
..,    and  where  the  Statute  creates  several  offences,  one  of  which  is  chargml 
in  an  information,  a  conviction  of  another  offence,  though  siibjpcl  lo  tho 
same  penalty,  will  be  held  bad  and  be  quashed.    (Thompson,  ap|>eliADt,  " 
and  Durnford,  respondent,  C.  0.) 285 

Ciikck:— An  endorsement  of  a,  payable  to  bearer,  ii  an  awn/, -and  no  pro- 
test is  necessary  (o  make  the  endorser  liable;  nor  is  any  special  dili- 
gence required  from  the  holder  of  the  check  in  the  presentment  of  the 
check,  if  no  special  damages  accrue  in  consequence,  such  as  the  failure 
of  the  Dank  on  which  the  check  is  drawn.  (I'ralt  et  al.  v».  MacOougall 
et  al.,  a.  C.) 
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CoiiriNIIATIAM:  — 

r«|.i  Biiilwi^r  Cominnr  tM,!!  K  'l»l.l.l.i«  hy'lht  (^»m|Hlny  t'"«'Mimr" 
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milter  rw  urmin  oC  imliiry  n«  Prcwili'tit  <»r  tim  C..m|.i»n/.    (ll<!lUU>, 

i^HUm,  iiimI  nyiiiml,  i»«p«ii.|»nl.>,.,« jg 

('oimr  or  l(kviKw;-IV./*  I'MH'Tua.  M 

(7*0WS  :  -  IV/«  fNU  TICK. 

Damaoiwi-IVjA'H^i.i.  -^^  *:  *  -      ■; 

"  i-tn  nri,nf..r  to  itn  i»f  "ion  ..f,  (iir  verlwl  il«n<l«r,  IIm  d^rtnilnnt  may  |.leail 
•pvciitllv,  ilmt  all  Iw  iitH.r  lm»»  vfjltl  rtlhtivn  lo  tU  plnlniiflr  wan  il|^r- 
fBl  lo  whiti  WN«  aliiKP.I  hj  tti«  |>liiinilir.  Hift  Ilmt  All  timt  cmi  b« 
p'  •♦•'•  •••>  •'»l<l  wm  Hint  if  U'i»,    (Uelltiv  w.  UumJry,  H.  C.)...-. 

DIOONriTURI  t—  >  V'/^UMTtt  U  JfyPiULa  i  #       '    - 

^«fliMi<«»i-,A  trH(l.'r,  t>i<rc^MP#4Mfr  Mih,  nl  a  iim»  whrn  Iw  must  iure 
iilioirD  thai  he  ^^H^lj'^'fkfi^^*  liHbilltl«,  Kn<f  conrurtlng  tho  go^d. 
Into  nioiiejr  nnj  "l'lg|gwy^'""'"^''*  '•»  ''I"  "*"  «•«',  "ntl  lo  ili«  |Miy^_ 
m*iil  of  cerlniu  (tnUfip,  itiiil  wiihhuhlliig  pajrn»«nt  of  tho  gou<l4  ilurin(j^  . 
Hve  .hi>'«  iindtir  varlOiii  prelnnaM,  •n<l  lim  deelnring  him«ulf  iniutrent, 
l»  giiilijr  of  fruiiii;'  within  thu  meaning  of  the  Act,  nrnt  U  thorefo^  liahje 
to  have  lili  (li<cbar((»  «ui|>i>nilcil  tir  aHogethor  refuitd. ,  (In  the  mattar  of 
•  Frier  »lal.,iii»<)WtfiUi,  ami  Fravr,  |i«lltiua«r,  ao<t  Uiimourat  al.,  mdo*    "    / 

•"""-«•«■) .7.!Z.'-ni''/ 

DucoHTiNUANca  :_A  |>Uintiirciin  illicontinue  hi*  action,  m  a  gcntral  rule,  oulj  on  / 
fiajrinenl  of  co»t«.    ((»reen<hlflU«  ii,  Lebhino  el  al,  a  0.) .". ms 

Dwrr:-Wlien  a  Uuk  diticounti  tor  A,  a  ihafi  ».)■  him  uii  11,  itad  acocpti  •  cbeell  '  *■ 
for  the  pr(.c.-cd»  ami  driivtri  (t  to  A,  fur  trnnioiiMlon  to  B,  to  enable 
B  tliercwiih  to  retire  a  <lrall  for  a  aimihir  nmount  drawn  by  A,  ami 
actT|it«d  by  II,  far  A'«  Hccfmrnodutlon,  and  about  to  fall  duo  at  the  branch 
•  of  the  bnuk  wlii-re  H  residun,  oa  ihefaith  of  A'a  rupi-eieutiitlon,  auurance 
and  iindcTtal(ing  (without  authority,  howc»er,  flrSia  Oj  that  »  will  accept 
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\f     .  ""  .tr~----i--  ~^—    v_|  •■•■■».   w    will  «UWU 

the  new  draft,  and  II  receirei  the  check,  hnd,  IWfore  utiig  it,  hui)  know 
lii-dKe  of  the  traiwaiilon  a»  iMitwtcn  A  and  the  Hank,  B  cannot  Ipgall/ 
^  use  the  check  to  retire  hia  own  aoccptutico  on  tho  ol.l  draft  without 

Hccipting  llM  new  ua«.    (The  Bank  of  B.  -^'^i||fe||a«'(.  Torr*nW  at  •!., 

EviDiMB :-Oo|ilci  of  the  depoiliiona  of  wltncinen  einmiued  m  aiinthcr  cauie  may 
l»e  »y led  In  ca*c  pending  ui  e'ujitfie,  for  the  puriwHe  of  diacreditlng  a  Wlt- 
neM  examined  therein.    (O'Connor  vi.  Brown  et  al ,  ».  U.\         * 

,«    •.-iv/f  Boii.N.u.t.  '*'■ ■ :'■• 

:— An  admission  by  defendant'*  attorney  of  the  existence  of  a  will  re- 
ferred to  in  thrplnlntilf '^  declaration,  and  ft  con-it-nt  that  an  authentic 
copy  thereof  should  be  coiihI  Icred  h»  fyled  In  the  cause  as  plalntiff-g 
Exhibit  No.  1,  It  ttull  and  void,  aiMl  of  no  effect.    (Ilyne.  i,.  Lonnan  et 

A  al,  8.  C.) ...,i. „. 

•*       :-Where  the  attorney  «./  litfm  Is  wilne88  for  bis  own  client  In  a-cause/ 

and  an  objection  is  taken  by  the  other  side  to,  a  qucjtion  put  to  the 

'   witnes*  on  his  exainitiation,  the  witness  cannot  himself  appear  before 

.    ,  ^      t4ie  Court   to  raainiain  tiie  pentin-ncy  nnd  relevunry  of  tho  question, 

bul  the  client  must  be.rcprejieiited  before  ihc  Ooiir,t  by  another  coun»el. 

(Angers  (•».  Lozeau  and  vir,  and  Lt.ieau  and  vir,  opposants,  S.  6.) 

<    .^^    :— >We  PlIIVIttGED  UoMMUMC.VTIO.S.  '  * 
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»▼  INDEX  TO   PRINCIPAL   MATTBR8. 

— [ .     '  ■  . 1*;:^ r-^ — ■,— _ 

^vid^b:— An  indictment  in  a  criminal  pinoaecution  is  not  admissible  as  eri- 
dence  in  a  civil  suit  against  the  party  indicted.  (Winning  et  al.  vt 
Fraser,  8.  C;).v ..?; .^ ! , 291 

,      «    *:— Proof  of  rumors  current  in  jjh»  plaintiffs  nciglii)ourliood,  before  the  ' 
Uttering  of  slanderous  words  1mpUt«d  to  plaiittiffi  may  Iw  made  in  miti- 
gatidn  under  the' general  issue.    (Fournicr  v«.  Noreau,  a/ia*  Noroadd 

'  „     •a-.S.  C.) ....:.j..^  , , ,.y ^...;^...  342 

"       '.—  Vide  Opposition.       ,      "  »         ' 

EzBdDTORi— A  testamentary,  who  has  accepted  ofHce/can  renounce  it  on  thejuthor-  ' 
..  ,.  ^i«»tion  of  aj  judge  |n  chambers,  for  sufficient  causQ;  the  heirs  and  legatees 

'■  and. other   executors  being  present  or  duly  called.    (Exparte  Joseph 

'  ,Braitly»aitfe;  Executor  to  Will  qf  Wm.  Yule,  S.  0.) ....":. 207 

f  Ana  IT  Abticlks  :-^A  partjf' ina  cause,  whb<hiis  answered  a^le  for  ibterrogatories 
tur/aiti  et  articlei,  has  a  right  to  have  his  expe^es  taxed.    (Cbolette  vt. 

Bettault,  S.  C.) , 264 

.if'oBeit>MoRTaAeE:-^An  assignment  of  a,  io  good  faith  and  without  knowledge  of 
-       „  j-^„  the  forgery,  is  null,  and  the  assigned  hasa  right  to ,  recover  bacic  the      -  , 
consideration  money  froni' the  assignor,  and  also  to  recover  such  costs 
as  l^e  may  have  incijrredin  attempting  to  enforce  payment  of  the  mort- 
gage.   (Supple,  appellant,  and  Thomas,  respondent,  Q.  B.) 93 

Gbakd  Trunk  R:  W.  Co^—'The  Compnny,  .as  a  common  carrier,  has  a  right   to  em-  '     ■ 
ploy  such  caherl  as  the  Company  may  Choose  to  select,  to  collect  and 
deliver  freight,    (The  Hon.  Geo.  E.  Cartier,Atty.  Gen^,  j>ro  Retina,  vb. 

■,...•'"   The  Grand  Trtink  Railway  Company  of  Canada,  8.  C.)....l 149 

,  *  :— A  proceeding  against  the  Company,  under  the  original  In/sorporation 
Act  of  185.3,  is^  null  and  void,  as  the  Company  was  amalgamated\  with 
certain  other  companies  under  the  °Act  Iffth  Vic,  ch.  33.  (The  Hon.  Geo. 
E  Cairticr,  Atty.  Oen.  pro  Regina,  appellant,  and  Th?  Grand  Trunk 

Railway  Company  of  Canada,  respondent,  Q.  U.) : 177 

Ho&si:— FirfeSAiiB.      »  - 

Inscription  KN- Faux  :—rtV/e  SdiRiFF's  liBTDRN. 

"        :— r«rfe-PBACTirg.   . 
Iksolvenot:— FiWcMoRTOAuc.           '"                       *                .  •  * 

Ijisolvbnt  Act  or  18G4  .—A  voluntary  assignment  made  under  the  Act  'to  a  d'iily     " 
appointed  official  assignee,  wo^  resido'-t  within  tlie  district  withittsyhich 
the  insojventhashis  place  cff  business,  is  valid,    (Sxparte  Smith,  an^    — 
•     .       Robertson,  etal.,tr3.  opposing,  S.  C-)...!-.  ..., : j:..„    51 

"      /-—After  the  advertisement  of  the  shp/ift"  that  a  writ  of  atUclfifien'tfcas     ' 
.     ,        issued,  the  public  is  bound  to  know  the  idtcapacity  of  the  inS(}lv«nt  to  sel] 

his  property,  and  this  sWepf  things  continues  during  the  pendency  of  an       ' 
appeal,  rendered  neccsnry  by  dismissal  of  the  original  procedure.  A  sale 
'    •  of  ftny  property,  under  such  circumstfli|^e»^although  the  property  bn  not 

Actually  seized  in  Consequence  of  its  having -be^n  secreted,  is  abscijutely 
^nuU^nd  the  propehy  may  be  revendicated  by  the  guardian  in  the  hands 
of  the  purchaser,  who  will- not  be  atlowed.  to  claim  reimbursciglent  of      ' 
^is    purchase   money.    (Mallette,   appellant,  and  -jWhite,  respondent, 

Q.  B.).:J. „ 229 

**        :— Ifao  insolvent  receive  a  sQni  of  money  during  (he  interval  between 
the  notice  of  meeting  of  creditors  and  the  appointment  of  the  assignee, 
and  refilses  to  pay  over  the  money  to  ihe  assignee,  it  is  a  "retaining 
and  withholding   without   lawful  righti^  within    the  meaning,  of  tl^.,, 
Amending  Act.of  18C5.    (In  the  matter  of  Warminton  elAl.,  insolventffj^  ' 

and  Jones,  assignee;  S.  C.)i. ....*. .......™. 237 

-    ■  .     .  '      ^  ■    ■  ,.    ■     '.*       ■ 
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51 


229 


PASI 

Inioltbnt.— An  .assignment  made  by  a  co-partnership  rests  in  the  assignee  the 
separate  estates  of  the  partners,  as  well  as  the  co-partnership  estate, 
and  the  removal  of  the  assignee  baa  the  effect  of  renSoTing  him  with 
respect  to  both   estates.    (In  the  matter  of  Macfarlane  et  al.,   insol- 

vemi.and  Court,  assignee,  and  Stewart,  contesting,  S.  C.) 239 

"        :— A  meeting  c^  creditors,  duly  convened  under  the  Act, may  be  law-' 

I      '  fully  adjournedK  to  a  subseoaent  day,  without  repeating  the  advertise- 

\  ments,  and    puflces  reqiiire^by    th^    Act    for  meetings  of  ^creditors. 

\^  (1)0.,  and  C6urt,  petitioner,  and  Macfarlane  et  al.,  contesting,  IS.  (T.).  241 

'-;  "■       :-T-An'<insorv^Dt   sumruoned  to  n'tve  evidence  toucliin^diis    estate  and 

effects,  cannot  be  erO^SrCjiamined  by  his"  own  counselP^  (In  the  matter 

of  Fraser,  insolvent,  ^ad.Snavageaii,   assignee,  and  Winning  et  al.,  era. 

'petitioners,  S.  U.)  ...Jl !...;.,."..... ,. 272 

Lnvsntobv,  Costs  qt:—  Vide  UsurROCTCABT.  " 

"        :— Flic  DiscHAHoi.     ,'  . 

Joint  Stock  Company  :— The  members  of  a,  incorporated  udder  the  Act  13tb  and 

Utb-Vic,  ch.  28,  are  jointly  and  severally  responsible  for  Uw  amount 

of  a  f)romissory  note,  signed  under  their  prclithinary  articles  of.asso- 

\  elation  and  before  the  incorporation  has  been  perfected.    (Edmonstone, 

7  •        et  al.,  appellants,  and  Cliildset  al.^  respondents,  Q.  B.) 133 

JuDQUKNT  or,  DistBiBDTioN:— A  party  contesting  is  like  a  plaintiff,  and  therefore  the 
party  collocated  must  be  put  in  default  to  answer  the  contestation  by 
a  regular  demand  df  answer,  and,  where  the  party  cotloca  ted  is  repre- 
/  sen  ted  by  attorney,  he  is 'entitled  to  due  notice  of  the  inscription  for 
hearing  on  the  merits.  (The  Trust  and  Loan  Company  of  U.  C.  v«. 
Barlow    et  al.,  and    divers  Crs.    opposing,    and   Pacaud,  contestiag, 

-    S.C.)....». „...........: 278 

tiBASl  :— VYciHSAISIE  Gaoerib. 

"        :— When  a  lessee  proves  to  be  a  kept  n!iistress  (without  the  knowledge 

i       .*  of  the  lessor),  although  she  represented  herself,  in  the  lease  to  be  a 

mo(/is<«,  the  landlord  may  demand  and  obtain  a  resiliation  o^  the  lease. 

(Ueaudry  t'«.  Champagne,  C.  C.)........... .,...^^..> 288 

LioAor-.— A  condition  attached  to  a,  that  the  pcbpert;;'  bequeathed  should  not  be 
alienated  or .  incumbered  during  20  years,  is  inoperative,  null  and  void. 

(ttenaudandTourangeau,  P.  C.) ;. ..^ 90 

LiBBL  •.-;The  person  who  suggests  or  dictates  a  written  libel  irjoiotly  and  severally 
liable  with  the  publisher  of  the  libel  for  damageg,  and  the  public  retrac- ' 
tion  of  the  libel  by  the  publisher  thereof  and  the'  discontlhuancei'  of  an 
.  actidn  tf  damages  for  the  libel  brought.againsttbc'publisher  will  not 
exempt  the  originator  of  they  libel  from  paymetit  of  damages.  (Mc- 
Millan v«.  Boucher,  8.  C.) s .A 319 

JifoNTREAL  CoRpoBATioN :— A  resolution  ,pf  the  Council,  ordering  "fingstone  or  brick 
footpaths,"   i^  void  for  uticertHintv.     (Exparje  Jeiking,  for  eertiorawi, 

and  Sexton,  Recorder,  and  The  Mayor  etal.,  prdsecutWs.  C.)....'.-, ;..  273 

"        :— When  the  City  surveyor  is  required  to  assess  th^  cost  6f  street  im- 
provement upon    the  propri^tArs,  according  to  the  frontage  of  their 
' :-  real  estate,  an 'assessment  roll  prepared  by  him,  which  simply  states 

that  he  h0  "assessed  on> the  prof^Ietors. according  to  law"  was.insuffi- 

cient    (Do.  do^ ; ;. ......", „.  273 

KoRTOAQE :— if«r«  i^tolveneif  is  not  of  itself  a  sufficient  C{iu3e,.f(^  setting  aside  % 

^.      mortgage  granted  while  the  debtor  4^asvin  that  state,  ivithdut  proof 

^either  that  such  Insolvency  was   tiotorious,   or  that^here  was  really 

,.    ..  fraudulent  eoUusion  between  the. d^ tor.  and  creditor.^,  (In  the  matter 

■    ,■'■.     ^'A    -*:■■   /     -■  :■:-   ■-    ■.  ..  ■         :■->--/''^  -      • 
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or  AV«rre,i,  insolvpnt,  and  Shftw,  claimant,  and  Warner    ct  al.,  contca-' 
tniil..),  H.  C.) ,  V  uivo 

MonTOA«E:-A  jndicinl   bond,  executed"  i'„"l8H  "and  "■ni^rii^^oil^catinffany'pr;;:  ^^^ 
I-eriy  on   its  thco,  but  M.dy  re^lslered.'oi.crates  as  a  inortKagc  on  all 
the  ,.ro,.erty  „1  the   bondsmen   then  lielfl  b>-  them  wiihin  the  registra- 
tion di>.triet.     (lieilhelet.v,.   Dea^eetal.,  S.  CO „.       "336 

"         :—li:le  Action  llvrciriHsCAinB..  "y 

"  :-^r//f  SSfBllOCiATION.  ■  *' 

Opposition  :_Tl,e   gen.raUrol,.,   by  which  the  burden -of  proofis  on  the  opposant,  a« 

plaintiff,    differs    no  exception,   even  wlien  tjic  opposition   simply  nega- 

lives  (he  .met^Ktions  of  the  nllidavit  on  which  an  execution  issued,  befors 

^  the  esp.raVion  of  the  iifterti  days,  on  special  order  of  the  judge,    (llou- 

m    ""'"'"■•'•Lniictot,  and  Lanctct,  opposant.  S.  C.) 345 

Pbr«M.-t.»S  ..Instance  :-A.dete  idant  who  has  never  appeared   may  ask  for  i-^;^;;,;! 
//<■«. 7 /N,^wr^  and  8igr».Hie  motion  therefor.     (Day  tv».   Decousse  et  al. 
^•C!-) ...-^  ; _ '263, 

__       "        •""'"'•'«/■"*«  •*'^'   «he  Court  cannot,  of  Us  own  mere  motion,"  establ^^^^^ 

«             J^J^-  i       "'*  l-faintifTs  attorney  fias  c^sed  to  practice.    (Do.  t-*.  do.)  265 
:.=^hr  dfemand  of,  is  indivisible;   donsequeutly  one  of  several  defend- 
ants can  deniand  it.      (Do.  |i,».  do  )..... ogr 

Practice:— 'IV,/^  Caph.><  All  IjE.spoNi.ENDiM.  i  " 

^  "       :—\'iJe  E\toK.NCB. 

"        : — J'/r  VkndoI!  and  Vkndeb.  ,-  . 

"        :— T'l/r  Shkuifp'.s  Ubtuk.v.  '  *     '  -   "; 

,,^      "        :— IV(/c  Appkal.  ,. 

«        :- Where  it  appears  that  the  rights  of  the  Crown  are  liable  to  be  affect- 
ed l.y  the  jwdijnient   in  a  case,  the  Court  will,   ,x  mefo  nwtu,  order  that 
notice  be  ^f.ven   to  the  Attorney  Genera}  to  adopt  St|^:*!(oceeding3  as 
'    ,be  may    deem   necessary   in   the   interest   Of  thoCroWcy (Clarke  r,  - 

Kelly,  and  The  .Mrtyorj  mc,  of  Sorel,  oppoianis,  S.  "c,>l. ..„'.!'. 20© 

"        .    • — IVc/f  EXKCl'TOR.  ^  j    ,  r 

"        :-In   the   ease  of-  an  attachment"  b<!fore  judgment,  ««H,ha/n   lieree,  the 

omission  to  state  in  the  atfidavit,  that  the  defendant  was  "  personally  " 

indebted  to  the  plaintiff,  and  to  state  also  the  cause  of  debt,  and  that 

the  defendant  Imth  or  had  an  interest  todefra|i.d  his  creditors  and  the 

plamtilJm  l.aMjuular,  is  fatal,  and  the  attachident  in   i,uch   case  will  be 

quashed  on  motion.    (Lynch  vs.  EUice,  and  div^s  T.  S.,  «.  d.) 

«        :-There  is  no  appeal  .0  the  Court  of  Kevftw  from  a^decisionof  the 

.  Superu.r    Court,    in   matters  relating  to   municipal   corporations  and 

offices.     (Exparle  Jean   Louis  Beaudry,  petitioner,  and  .William  Work- 
man, defendi#«,  S,  C.) ......' 

"        :- An  inscription    for   Keview,  and    deposit    made   on   (lie  eighth   day 
alter  a  ju.lgment,  is  sufficient,  though  notice  thereof  be  only  given  on 

-        ,—       the  following  day.    (Jacques  vs.  Lussier,  S.  C.) 

.       «^        :-Un    an  i  nscription  for    Review,  in  an    action  under  :  Lessors    and 

Lessees  Act,  iu  which  the  pleadings  do  not,    by  the  amount  Of  rent  or 

|t  annual   value,   show  any  jurisdiction  in  the    Couivt  of  Review,   the  in- 

m  scription  will  be  discharged  on   motion  of  the   respondent.    (Roibinsou 

et  al.  I*.  Watson  es  giiul.,  S.  C.) \^^ 2  IB, 

:- Where  the  attorney  of, on^  of  the  parties  has  ceased  to  let, The  iippo- 
^          *8ite  party  can  properly  demand  ilie  nomination  of  a  new  attorney  by 
motion  (after  previous  notice),  and  is  not  obliged  to  proceed  by  ral/niai 
-^         -.   (Boudreau  vs.  Lanctot,  and  Lanctot,  S.  C.) ;...'. .21& 
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PitACTici:-Tho   Superior    Court  hfts    no  juriBdiction  in    revision  of  an  inlerloeu- 

'o'-.V  jtidgment  wliicli  is  tjjt  ttppcaliil)]?.    (Ilcaudry  m.  Workman,  S.  0.)  2^» 
^    ;'  ;— An  inscription  en  /mix  m»y  be  nindo  nt  any  stage  of  n  case,  accord- 

ing to  article  104  of  the  Code  of  Civii  Procedure,  which   Las  abrogated 
every  rule  of  practice  to  the   contrary.    Lynch  va.  Duncan,  SO) 
"         :— I77e  DamaoI;s.  -^ 

:-Tl.e  delay  of  eight  (days  for  filing  an  inscription  in  Review  does  not 

run    during  the  vhcation  of  July  and   Ang.ist.    (Whalleyp*.  Kennedy 
»•  C.) _j^ 

"-         .-r/f/f  Saisib  ARiii|R  . 

"       '  :—  ViileQvi  Tam.      '  J  • 

:-The  initials  "C.C.^.,"  appended  to  (he  signature  of  an  officer  receiv- 

ing  an  affidavit  to  l>o  used  in  a.  district  other  thair  ;that  in  which  it  is 

sworn,  are  insufficient.    (Loclerc  r».  Mnchard,  C.  C). 

:— IVr/c  JUDOMKNTOK  DisTumuTio.v.-  a  ' 

;— Where  a  defendant  in  a  case  of  miiiiie  reiiendkation  refuses  to  open 

his  doors,  the  Judge  may,  upon  a  return  of  the  seizing  bailiff  to  that 

6ffect,  on  the  petition  of  the  plaintiff  order  the  opening  to  be  effected  by 

all  necessary  me^s^in   the  presence  of  two  witnesses,  and  with  such 

force  as  may  be  required.    ( Jloreau  v».  Mathc wson  et  aL^'.  C.)... 

:—  Vide  Attaciimbnt. 

;.— '•''^    WiT.NE.SS.  .  «        i   .        . 

:— I7,7e  Di.sio.NTiNUAN%;''  .  ■■      1     ' 

Pkk3(miii'ti()n  :i- r/,/e  PuoMissonv  NoTB.*-* 

PK1V11.KQKP  C.mmcnication:-  The  attorney  «rf^yem  of  a  party  examined  as  a  witness 

may  refuse  to  answer  a  ques^   tending  to  disclose  a  communication 

made  to  him  by  his  client  p«ifes3ionally,  and  not  arising  out(flthe  ex- 

,y^      -    amination  in  chief.    (Forsyth  et  al.  vs.  (;harleboi3,  and  Forsyth  et  al , 

plaintiffs    en  yar.,  and  Lefebvre,  ^Hefendant    en  gat.,  and  iniervenine 

party,  S.  U. )..... ;___ V    «■  ■» 

PnoMissoiiY  Xotb:— J'iWe  Pscry.  ' '""" 

,  ".        :-The  prescription  of  a,  made  in 4  foreign  country  and  payable  there, 
.     ,      IS   to  be  governed  by  the  lex  loeimonlraetOs  and  not  by   the  lex  fori 

;  (Wjison  M.  Deinere,  S. C). 282 

:-A  holder  of  a  promissoi^-  note  ■in^ufficieajft-  stamped  wHl  be  allowed, 
even  after  .suit  brought,  tb  affix  stamps  tfnhe  npte  in  the  presence  of 

the  Prothonotary.    (Stevensonej  al.  v>.  Kiinpton  et  al.,  S.  C.) 2D1 

;— The  endorser  of  5,  payable  |p  order,  who  has  not  paid  it  himself,  and 
18  not  otherwise  th»  holder  thereof,^  cannot  s#  the  maker  to  conpri 
him  to  pay  the  note,  in  conseqiieni^  of  its  being  duo  and  protested. 

(Maynard  etal.,  appellants,  and  Renaud,  respondent,  Q.  B.) ; 

:-In  an  action  for  penalty,  for  non-registration  of  partnership,  the^affidavit 
required  by  tlie  Statute  27th  and  28th  Vic,  cO  43,' is  such.as  is  indi- 
eated  in  the  Engljsh  version  of  the  Statute;  the  French  version  being 

manifestly  erroneous.    (Lcclere  vs.  Blanchard,  0.  C.) , 

:— Do      >      do.  do.        (Gagbon  vs.  St.  Denis  et  ah,  d.C.)..*. 

REBE!(LI0NDR  JCSTICB!— FirfePRACTlCB.         /      '  .  . 

RBCi;j4TioN;-The  fact  that  a  judge  is  one  of  several  persons  formerly  associated 
together  in  a  commercial  enterprise  to  build  a  bridge,  does  not  dis- 
qualify him  from  judging  in  an  action  ^mi  (am  for.  penMty,  instituted 
_     _   ,.  _„      against  certain  of  these«persons  for  failure  to  register  the  lartnership. 
(Lfeclerc  e».  Bilodeau,  C.  C.) .„". ,... ' 

-'"'-/'  ■  .    ■■■'  „■:'■.    ■  ..•    v  ' .  ' 
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RHistrah's  OiRTiriCATi  :-Th.,  A<ired  by  the  Act  27  *  38." Vic.   Oh:  40,  need  dot'^"' 
^Include  hypothequtt  itgHX^A  more  than  ten  years  before  tbd   bkI*  of 
the  property  ^  the  Sheriff,  iin|«;w  the  hy,^iheque»  have  bc«fn  renewed. 
.     (RoberUM.  HarrUonetal.,  and(livef»,oppoaiint8,S.  C.) >'  i4(j 

UMpo-niibilitt  .—a  builder  is  responsible  for  tlie'-sttftiiiij  of  a  building  ere*ted"by 
hiin  on  foundations  built  by  anoltier,  but  as8un!l«^  by  him  in  his  tender 
and  contract  without  protest  or  objection,  altbo'^gb  such  sinlting  be 
attributable  to  the  insufficiency  of  the  foundations  anTofthe  soil  on 
which  they  are  buiir,  and  is  liable  to  mnke  good  at  hTs  own  expenw  the 
damage  thereby  occasioned  to  bis  own  work.  (Wardle,  appella^  * 
*  and  Betbune,  respondent,  Q.  B.) "  ■  oji 

•SAISH  ABRiT>Ji-Fl*PllACTRK.  ,  "'"^ " " 

"         |-jln  the  case  of  a,  before  judgment,  where  an  Jxception  #/a/or»«e  bad         . 

been  fyled  agitinst  tiie  »«««>,  and  ^ubsequ^nt  to  the  fyling  ot  tBe  ejcep- 

•     ■     tion.  a.iHitition  lia(|  been  qied  contesting  the  validity  of  the  tai,u,\n 

the  mnnncr  provided  lor  the  contestation  of  yriis  of  <!.//..«»,  the  enqutte 

of  tl^B  petitioner  on  tlic  |wtiiion  may  be  pro<;eed«d  with  indei*ndent  of 

• "^^^   coBtestation  on  flie  ettepivn  A  lajotme.  /IThe  Quebec  Bank  ««,     "^ 

Steers  etal.,  and  Seymour  et  al.,  T.  S.,  SKjC.).., 227 

■aAiaiiOAaiHiKi-poods'belonging  to  a  third  pafty,  stored  temporarily  in  abpnded 

warehouse,  leased  as  such  from  the  Ijin(^l6r?l,  are  not  liable  to  seizure    " 
^  for  rerit  due  by  the  tenant  of  tlie  warehouse.    (Eastty,  appellant,  and 
the  CuhJ  et  Marguilliers,  &c. ,  of  Montreal,  respondents,  Q.  B,)..., „....     n  - 

:— Goods  belonging  to  a  third -|>arty,  stored  temporarily  in  an"  ordinary 

warehouse,  are  not  liable  to  seizure  for  rent  due  by  the  tenant  of  the 

0/  warehouse,    beyond  the  amount  of   storage  actually  due  and  unpaid 

fiEV.K^JfAT.i'^f-V^/sAL;.'''*^"*"'''  ""^  "°"'*'  '««l'°''"l«'».  Q-  ^t • '-■    191 

. Salb  :-In  an  action  of  damages,  bised  on  the  allegation  that  the  defendant,  know- 

f.  ^^  ing  a  hors^  to  be  unsound,  falsely,  and  .fradulently  represented  the 
animal  to  be  sound,  and  that  the  plaintitf  purchased  the  horse  from 
defendant  on  the  faith  of  the  truth  of  such  representation,  it«mu8t  be 
esUblished  beyond  doubt  that  theoe  facts  are  true  to  entitle  plaintiff 

to  recover.    (Teasel,  api)ellant,  and  Pryor,  respondent,  Q.  B.) 108 

"'  :—Tbe  constructive  delivery  contained  in  the  following  words  in  a  bill 
of  sale,— "said  timber  to  be  delivered  at  Ottawa,  where  the  same  shall 
be  manufactured,  and  to  be  considered  as  delivered  when  the  same  is 
.  sawed,  and  then  to  belong  to  and  to  be  the  property  of  the  parties  of 
the  second  part,"— ia  not  valid  as  regards  a'  third  party,  :without  notice  |  ' 
and  actual  delivery.  (White  et  al, "  appellants,  and  the  Bank  ofj 
Montreal^  respondent,  Q.  B.) 188 

"         :— The  expression."  fifteen  days  after  the  sale,"  in  (he   1998th  Art.  of  ; 
the  Civil  Code  of-L.  C,  means  after  the  sale  and  delivery.    (The  Bank 

,  of  Toronto  vs.  Kingston  etal-r  and  Allan  etal.,  petrs.,  S.  (}*.) .;.....  216 

"  :— The  delivery  of  goods,  sold  in^ngland,  to  a  shipping  agent,  ther«,' 
employed  by  the  vendees,  who  forwards  them  to  the  vendees  (^rrying 
on  business  -in  Montreal,  is  not  such  a  delivery  as  is  contemplated  by 
the  12th  Section  of  the  Insolvent  Act  of  1864,  and  such  goods  may  be 
legally  revendicated  by  the  unpaid  ivendors  in  the  hands  of' the  Grand 
f. .Trunk  Railwctjy  Company,  here,  although  more  than  fifteen  days  have      ;     ■■■ 

eiaspfed  since  such  delivery  ty  the  shipping  agent.    (Do  o«.  Do) 216;  f. 

•  School  CommissionSrs  :— The   secretary-treasurer  of,  who  makes  a  false  report  to    , 
Government  to  obtain  payment  of  funds  belonging  to  Common  schools, 
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VMO  oe  (ued  by  any  person  Interested  In  the  good  admlDlstrttion  of 

'       vV'     '''*  BctioolB,  for  tlie  recovery  of  the  peonlty  preicril^d  fcy  section  126 

^- V      of  (!h.  la  of  the  C.oBB.  gtat.  of  L.  Cf  (Piicaud,  appelladt,  and  Roy, 

.'^  ^  resiwndent,  Q.  B.)..; .-. y....:,:.;..: 

School  Tax:— In  consequence  of  tfie  deposit  of  the  eaduUrf  of  n  seinniory,  under 

i^  the  Acts  abolishing  the  seigniorial  tenure,  the  seignior  is  exempt  from 

f(;tt       '       *''®  payment  of  the  40th  of  the  school  iMseggmejit  formerly  imposed. 


tAVB. 
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OS 


de  Nicolet  vi.  Trigge 
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'^ 


(The  School  dommissioners  of^St    Jean  Bte 

etal.,  0.  C.) ..v........ \ , 

Sii8M10R:—FiV/«  School  Tax.    ^  *  '  ^ 

SfeRMBNT  Judic(aim:-.Ki(/«  Appial."  ' 

SaKTiTUDR>:v- 1' iVb  CATBRPibLAKs,  also  Trees.  „  '  '  ' 

ShariHolobr  :— f tV<«  CoMriNHifriow.  jifc 

K  ,      :— Ki*  Jdi.vT  Stock  O^uPAqT.  W    , 

SHBRiFf'd  UsTiiBN  to  a  writ  of  summons  (nay  be  attacked  by  exeeption  <«  la  forme, 
without  imeriitiion  tn'faux.    (Budon  et  al.,  ts.  Solmnn  et  al.  -S.  C.)... 
Salk:— A,made  ofsub«Ututed  property  for  debts  created  by  the  author  of 
the  jubstitution,  or  fo»-®t|ier  debts  or  charges  anterior  to  the  substitu, 
tion,  purges  the  snbstitutioV^nd  at  guch  sale  the- institute,  "^ho  has 
^    dilaiui  tlie  property  eh  j«»<ie«  iV<;pn^equence  of  beiiig  sued  for  a  debt 
;,      of _  his  auteHr,  may  legally  purchpseNtie_property.    <.McInt08h  et   al., 

appellants,  and  Bell,  respondent,  Q.  B.)C>^., „.,,...  .. 
"  :— Vide  Reoistbar's  UKRTiriCATB.  |  ^ 

Itamps::— Vide  Promissory  N'oti.  V 
Substitution  w  I'lV/e  Shkriitf's  Saub. 

"         :-4;Re^isfifetlon  could  not  supply  the  jlace  of  publication  and  insinu 
ation  until  after  the  passing  of  the  Ait  18th  Vic.  Gh.  101.  (Mcintosh 

et  ah)  appellants,  and  Bell,  respondent,  C .  B.) ,.  12I 

SOBBooATioN  :-.A  party  Vying  a  debt  fo^hich  he  wag  liable  with  others,  and  ob- 
taining a  subrogation  tons  'ieinr't 


■'M 


121 


■  M 


taining  a  subrogation  lous  'iein^'privi,  \  niiy  sue  Ris  ro-debtors  for  their 
share  of  the  debt,  in  the  name  of  theorigiuol  creditor!    (Berthelet  vs         f 

Deaseetal.,  S.  C.) ...LT. ; ^^ 

Tbrkx  :— The  right  to  grow*  trees  next  a  neighbors  proiierHy  may  be  secured  by 
thirty  years  pifesci'iption,  ^but  the  rl(  ht  to  allow  the  branches  and 
roots  of  3uch:  trees  to  protrude  into  tlie  nt-ighboaring  property  cttnnot 
be    so    acquired.      (Ferguson,    appellJAnt,    and     Johoph,^jK8pondeiit,^ 


.>., 
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UaDfi.uCTiiARV>-A  uniTer9i^^ij^ru>!tuary donee  bWcontract  of.marriagii'bound  to 

»«*ance*the  cdProtirvthe  inventory  off  the  property  subject  to  the  nsu- 

^        fruct,  and  tJSe  fees  of  a  notary  empl|>yed*by  the  heirs  of  the  deceas«d 

T  to  watch  over  their  intMjjsts  in  the  taking  of  the  inventory  form  part 

■    .4.**'"®"*^^''  <^'**''8-    -(Pri'vost  t'«.  Forget, .0.  C.) ,,....:^....,. .a.  ... 

■UsDHyVA  promissory  note,  given  on  th^M^I^  of  February,  I864,  as  a  renewal  of  one 

-    '     dated  23rd  May,  1862,  which  Md  beeri  digcounted JILabanft  in  American 

^  *       gieenbackg  taken  at  par,  at  the  ordinary  rate  offEt  cent,  per  annuHL. 

^         and  the,  payment  in  addition  of  St«,,to^coverane|n^trouble  connected" 

,      .  •     'with  renewal,  is  null  and  void,  as  b^in^ainted  with  usury.   (The  Bfatem 

^  .     Townships  Bank  M.  Humphrey  et/al,  8.  C.) i....t 

Vbxdor  and  Vbndeb:— Where  a  party  is  sued /or  the  price  of  land  which  is  burdened 

with  ^hypothecf  beyond  the    pi'ice  claimed,  «nd  the  party   sued  has 

•         '  ^    •.•  demaritted  before  action  that  st^^h  hypothecation  should  be  discharged,  or 

V'\_/^     '         good  and  sufficient  security  i^iven  against  all  possible '^("rouble  arising 

"".,'"      from -such  bypotheC8,%nd  the  plaintiff  has  failed  to  cause  such  hypo- 
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m  TO   PRINCIPAL  ilATTERfl, 


thMi  to  bo  dUcbar;|ed  (y  the  required 


security  to 
1;  >  «liP,  ^  tl«   uec^.«ry  semi,.  k«  ^ot  giveq  within  if  dfe»»y 


ji^-     ^'   W      .       'v"*!f'"^''*J^^J'''»8iveo  withinifdfe»„yti 
;n#-      ,  MA  '       ;«  """^  """^ffethfl  couclu»i4  ofsMjaea  ,X 


';    ;<  do    '  :'m        .\fad  althou/^h  <ho  lSrZ,t  pMK^^^ffii^!^  ^^^'*'''^''i  ^     ^  v| 

■'JEl^ffl4te*WM^»of  the  i>liri>b*i.A- m«„„.,   wu..:.iJSti.1l^  ?  .    M'"^"W!»^;i  iW'Ji 
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Pfope^:^  the  PrJj;;^?  becM^ClWW."' 

»ld.iiounal  Is  held  fp  b&ve^  first  ctalm  to  it,       ■  "^^ 
muefi  and  any  other  person, iferfering  with  the  %^ 

ju^ilng  the  arfimal  is  hpuHd  tollr;  the  value  of  U         '        ' 
conmlenred  the  hunt.    .(UbarKS  „,.  I{„,n,ond, 
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